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ORDER. 


OCTOBER 12, 1883. 
It is ordered by the court that no book belonging to the supreme court library 
shall be taken from the court room except by one of the judges of this court, the 
court of appeals, the commissioners of appeals, the attorney-general or assistant 
attorney-general; and that all books of said library, in possession of other per- 
sons, be immediately returned. 


ORDER. 
In SUPREME CoURT, 
TYLER, November 1, 1883. 

It is ordered that rule 94, prescribed by this court for tle district courts of the 
state, be so amended as to hereafter read as follows: 

‘94, The clerk, having prepared a transcript, shall indorse upon it as follows: 

“J. K., appellant, or plaintiff in error, vs. N. M., appellee, or defendant in 
error. 

‘* From —— county.” 

And on the delivery of it to the party, or to his counsel, who had applied for 
it, he shall, in all cases, indorse upon it before it finally leaves his hands as fol- 
lows, to wit: 

‘“* Applied for by P. S. on the —— day of , A. D, ——, and delivered to P. 
8. on the —— day of , A. D. ——, and shall sign his name officially thereto.” 

The same indorsement shall be made on certificates for affirmance of the judg- 
ment sent up to the supreme court. 
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TYLER TERM, NOVEMBER 17, 18883. 





DEATH OF HON. GEORGE F. MOORE. 


Judge A. W. Trrrett, addressing the court, said: 


May it please your Honors: 

The Hon. George F. Moore, once chief justice of this court, has passed from a 
life of labor to rest. That mind which explored all the philosophy of law and 
grasped with the aid of a quick conscience the equity which is born of abstract 
justice, will labor for us no more. The hand that once held aloft the scales of 
justice for Texas is cold, and will never again trace the words that vindicated 
her majesty, or construed her laws, The duty remains on those of us who knew 
him well, to leave some testimonial of our estimate of his worth before we also 
shall rest. 

To me is committed the mournful duty of addressing your honors concerning 
his life and public services. How shall I impartially perform it? for to me he 
was a friend valued and true. If he could now be heard he would direct me as 
Cromwell did his painter, to present him as he was, with no wrinkle or fault 
disguised, and thus I shall speak of him. 

He was born in Georgia on the 17th day of July, 1822, being the seventh son 
of his parents. Growing up in Alabama he studied in the university of that 
state, and the university of Virginia, though he was a graduate of neither. At 
the age of eighteen he began the study of law, and received his license to prac- 
tice from Judge Shortridge, then a circuit judge of Alabama. I am informed 
by Gov. Roberts, who first knew him asa boy, that in his youth he was dis- 
tinguished by a taciturn, retiring manner, and an application to study that 
marked him through after life. 

Removing to Texas in 1846, he brought with him, poverty, that priceless gift 
to the young, which made labor a necessity, and gave spurs to his desire for in- 
dependence. He removed to Austin in 1854, and afterwards to Nacogdoches, 
where he resided until appointed a reporter of the decisions of the supreme 
court. After the breaking out of war between the states, he was elected colonel 
of the 17th Texas cavalry, which position he resigned in 1862 on receiving 
news of his election as an associate justice of the supreme court. In 1866, when 
Texas was in process of what was termed reconstruction, he was again elected 
to the supreme bench, and was by his associate justices made chief justice, from 
which position he was removed by military power, on the 10th of September, 
1867, in a period of profound peace, and under circumstances to which I will 
soon refer. 

From 1867 to 1874 he practiced his profession in Austin, and when in 1874 the 
people for the first time in nine years after the war resumed peaceful control of 
the state, he was appointed again an associate justice of the supreme court. After 
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the constitution of 1876 was adopted he was elected to the same position by the 
people. In 1878, on the resignation of Chief Justice Roberts, he was appointed to 
succeed him, and soon afterwards was elected chief justice by the people by over 
one hundred thousand majority. Here like a galley slave he labored, until, with 
health broken and eyesight impaired, he resigned on the first day of November, 
1881, and after a hopeless effort to regain health, sacrificed in the ministration of 
justice at this high altar, he died far from his state and home. 

It is sometimes thought that unmerited praise is oftener spoken than truth 
over the graves of men. On the contrary, the impartial judgment of a contem- 
porary can best be rendered after the death of a good man. In life his virtues 
are standing censors of our imperfections, and we find consolation in observing 
his faults. At the grave a consciousness of our own frailties helps us to judge 
charitably of the dead, and, forgetting the smaller faults common to us all, his 
good traits stand unobscured to challenge our admiration. 

Those who knew Judge Moore best forgot the judge in admiration of the man. 
No one ever felt a warmer devotion to his family and friends, or illustrated bet- 
ter in his daily life a tender solicitude for the one, and an unselfish regard for the 
interests of the other. If asked to mention what, to the casual observer, chiefly 
distinguished him in social life, I would answer, an unaffected simplicity and 
modesty in all his ways. Gentle as a child in his intercourse with men, he 
exhibited the very reverse of that air of haughtiness which sometimes settles on 
vain natures in high places. 

As a lawyer he was laborious and careful in the preparation of his case, and 
if its decision involved only law arising on recorded or admitted facts, he was 
always ready. 

As an advocate he never soared to impassioned eloquence or attempted to capt- 
ure a verdict by appealing to the heart, but addressed himself to the under- 
standing and conscience. His delivery of every sentence impressed the hearer 
with confidence in his truth, and the deliberate earnestness of his words, aptly 
chosen to convey his meaning, carried conviction, and made him invincible in 
a just cause. There was a clearness in his argument, whether on law or facts, 
which enabled the simplest understanding to grasp his meaning; and thus 
against his concise logic, which he riveted with deliberate words on the memory 
of his hearers, all the sophistry of empty eloquence broke in vain. With sim- 
plicity of speech and deep earnestness he marshaled his facts and argued their 
force until his case was presented clear asa sunbeam. No one ever saw him 
take a note of testimony during the most protracted trial, however complicated 
the facts or numerous the witnesses. On the tablets of his memory he relied 
with perfect faith, and I cannot remember that I ever heard his statement of 
evidence successfully contradicted. 

In his practice he observed the loftiest courtesy and purest ethics. 

As a reporter of the decisions of the supreme court he had no superior. A 
clear discrimination and happy faculty of grasping the very kernel of a cause 
distinguished his syllabus, and never left the reader in doubt as to the scope and 
meaning of a decision. 

An ardent love for this mighty state, that had honored and elevated him, was 
a partof hisnature. Hersoil, climate, and expanding greatness, as an undivided 
empire from the mountains to the sea, I have often heard him refer to, with 
pride and exu!tation. 

But as a supreme judge of Texas, his most lasting reputation was achieved. 
We know not which most to admire in him, a rigid regard for established law, 
or the boldness with which he would attack its semblance, whether reposing in 
precedent or fortified with the names of great men. I am not alone in believing 
that he was the best chancery practitioner in Texas; and thus when justice 
required that what seemed the harshness of law should not prevail, his quick 
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sense of right recognized the demand, while his knowledge of equity applied the 
remedy. 

From the bar to the bench, he carried that kindly regard for the young lawyer 
that marked all his intercourse; and if at times he seemed impatient with the 
older lawyers, we soon forgot the hasty words wrung by pain from the weary 
and exhausted frame. It is but simple justice to say, that no jurist living or 
dead, did more than he to settle on a permanent basis vexed questions of land 
law, arising under our complex system. From Ayers v. Dupree, down to his last 
utterance, our reports are luminous with his profound learning, elear analysis 
and cogent reasoning. In sustained dignity on the bench, chaste demeanor, and 
the fearless utterance of honest convictions, he has had few equals — no 
superiors 

But I would do injustice to him as a judge, and be recreant to duty as a 
friend, now that he is gone, if I failed in this solemn moment to rescue his 
memory from the aspersion conveyed in the language of a military order that 
once removed him from his high place. At no time during the war between the 
states was the maxim inter arma leges silent so forcibly illustrated as in 1864. 
During that year four citizens of Texas, disloyal to her government, who were 
exempt from service, were confined in a military camp on charges of treason 
and conspiracy against the Confederate States. The general commanding had 
determined to make by their sacrifice a terrible example,— unless rescued by the 
civil law their doom was sealed. For them, Chief Justice Moore issued writs of 
habeas corpus, which were disregarded by order of the commanding general, on 
the ground that the Confederate congress had passed an act suspending the writ. 
Judge Moore, unawed by power, then rose to the full dignity of a fearless judge, 
and delivered the opinion in which will be found these memorable words: ‘“ If 
the refusal to obey the writ was by order of the commanding general, then he is 
the principal offender. Those by whom he has perpetrated so glaring an out- 
rage upon the law and authority of this court are alike his subordinates in crim- 
inality as inferiors inrank. . . Better would it be for the prisoners who are 
in custody, though doubly guilty, beyond all that is charged against them, to go 
unwhipped of justice, than for the civil authorities to be subordinated to mili- 
tary control and made dependent on the consent of the latter for the dis- 
charge of its functions.” ! The commanding general bowed his head, purged 
himself of the contempt, and the doomed men, rescued by the hand of the law 
from a drum-head court martial, were restored to their families. Such was the 
action of a Texas judge when the tinkle of a secretary’s bell condemned un- 
heard the citizens of other states to military bastiles. How can posterity believe 
that when the clash of arms had ceased, and sweet peace came again to bless the 
land, a judge so loyal to the high trust reposed in him by the people, was re- 
moved from the bench by a military satrap asan ‘‘impediment to reconstruc- 
tion” of civil government? Of his associate impediments, one now represents 
this state in the United States senate, and another presides as chief justice of 
this court. 

Such was the man who for long years represented in a co-ordinate department 
the peace and dignity of the state, and upheld the supremacy of law. During 
all his public service not even the breath of suspicion from any citizen of Texas 
stained the whiteness of his ermine. Though he fell with his harness off, in the 
sweet stillness of a summer morn, far away, and in the arms of her who for 
over thirty years had soothed and loved him, it was here and in the consulta- 
tion room that his death wound was inflicted. The casket was too frail for the 
labor that the mighty spirit enforced, and the high duty of measuring justice to 
others made him forgetful of duty to himself. He died with a simple faith in 
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the mercy and goodness of his Creator, and has left an example to serve for a 
guide, a blessing, and an inspiration. 

I move your honors that the following resolutions be recorded in the minutes 
of the court: 

To the Bar of the Supreme Court at Tyler: 

‘“‘The committee of the bar appointed te prepare resolutions expressive of 
their feelings on the occasion of the death of the Hon. Geo. F. Moore respect- 
fully report the following: 4 

** Resolved, 1. That the announcement of the sudden death of the Hon. George 
F. Moore, late chief justice of the supreme court of this state, forcibly reminds us 
that we, too, must soon pass away, and calls forth our profoundest sympathies 
for the family of one who, by his long life of public service as soldier, reporter 
for the supreme court, associate justice, and chief justice of the supreme court 
of Texas, endeared himself to the people of the state. 

** Resolved, 2. That by his death Texas has lost one of her ablest jurists, the 
bar one of its most accomplished lawyers, and society a patriotic and upright 
citizen, who by his learning, energy and fidelity to duty in every sphere of 
action had endeared himself to the bar of this court; and we now with heartfelt 
grief condole with the family of the deceased in their affliction. 

** Resolved, 3. That the Hon. A. W. Terrell be requested to present these reso- 
lutions to the supreme court of this state, now in session at Tyler, with a request 
that they be spread upon its minutes; that the Hon. S. Reaves be requested to 
present a copy of the same to the court of appeals now also in session at Tyler, 
with a request that they be spread upon the minutes of that court, and that the 
secretary furnish a copy to the family of the deceased. 

*“*THos. W. Dopp, 

‘*CHas. T. BONNER, Chairman of Committee. 

‘** Secretary.” 


Chief Justice Wittre said, in response: 


The court fully indorses the sentiments expressed in the resolutions which 
have been read, and also what has been so well said in the remarks accompany- 
ing their presentation. Perhaps no lawyer who practiced at the bar of our 
state, or sat upon her highest judicial bench, was more universally known and 
admired than the distinguished jurist whose death we to-day commemorate, 
His circuit of practice, whilst at the bar, extended perhaps over a larger extent 
of country than that of any other member of the Texas bar. His fame as a 
talented and successful lawyer brought him offers of business from distant por- 
tions of the state, which he the more readily accepted as he thereby secured 
opportunities for travel and exercise so much demanded by a feeble constitution 
likely to be undermined by a sedentary life. By this means he became person- 
ally known to all the leading lawyers of the state, participated in their social 
gatherings, and measured weapons with them in the forensic arena. His warm- 
hearted, genial nature and cheerful conversation endeared him to his associates, 
and his learning, logical powers and ability in the management of causes insured 
him the respect of his professional brethren. In the course of a few years of 
practice he accumulated a large amount of property, which enabled him to 
leave the more lucrative labors of the bar, for a position on the supreme bench, 

The reputation acquired by him was so great that when a vacancy occurred 
upon that bench, in 1862, all eyes were turned to him as the proper person to fill 
it, and he was immediately chosen to the position. 

Much was expected of him in his new station by his friends, and he did net 
disappoint them. 

During the many years that he performed the duties of a judge of this court, 
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he enjoyed the full confidence of the bar and of the people. His decisions were 
generally accepted as true expositions of the law of the cases in which they 
were rendered, and were regarded with more than ordinary respect. 

When from disease and failing eyesight he was partially unfitted for the man- 
ual labor of his office, it was the general desire that he should continue in his 
position, that we might have the benefit of his great learning in consultations 
with his brethren. And not until it became almost impossible for him to render 
aid, even ingghis respect, except at the hazard of his life, were we willing to give 
him up and acquiesce in his retirement to private life. 

It was my good fortune to be well acquainted with Judge Moore from the very 
beginning of my career as a lawyer to the date of his death, to be socially inti- 
mate with him, to contend with him at the bar and to sit with him as a col- 
league upon this bench. 

To give my opinion of his mental and moral character would be to express in 
other and less descriptive language what has been so well said by the gentleman 
who has presented the resolutions. Whether at the bar or on the bench he was 
always the great lawyer; in private life he was ever the true friend. 

There was one quality, however, that he possessed in an eminent degree that 
I may be pardoned for mentioning, so rare is itamong the judges of the land. 
T allude to the faculty of yielding his opinions to the arguments of others when 
convinced that he wasinerror. The secrets of the consultation room should 
not ordinarily be revealed, but I may go far enough to say that there are cases 
in the twenty-ninth and thirtieth volumes of the Texas reports in which Judge 
Moore yielded his own preconceived notions of the law to what he considered 
the better sustained views of his colleagues; cases in which, after many days 
of debate among the judges, he not only consented to decisions adverse to his 
original judgment of what the law was, but in some of them delivered the 
opinions of the court in so deciding them. 

This is an admirable trait in a judge of any court, and more especially of one 
of last resort —so prone are judges generally to adhere to preconceived opin- 
ions, however hastily formed. 

Upon surveying the lives of the eminent lawyers of our own or of former 
times, of how few can it be said that they have attained to the front rank of 
their profession; have amassed a fortune by their practice; have filled the 
highest judicial positions in the state; have enjoyed the universal esteem of 
their contemporaries as pure and honorable men; have retired to private life re- 
gretted by all classes of their fellow-citizens, and gone to a grave bedewed with 
the tears of thousands of friends and cursed with the ill-will of not a single 
enemy. Yet all this can be truthfully said of our distinguished brother. 

Unfortunately such successes achieve but an ephemeral fame. How few of the 
great and good lawyers of former times have had their names transmitted to pos- 
terity by reason of such qualities and actions unaccompanied by political positiont 
The reputation of such men, eminent alone for talent, virtue and genuine worth, 
usually fades with the flowers placed by loving hearts upon their tombs. But se 
long as the bench and bar of Texas shall reverence those decisions of her supreme 
court which are founded upon correct principles of law and equity and enforced 
by unanswerable logic; decisions which have settled rights and titles according 
to the very truth and justice of the case, so long will the name of George F. 
Moore be venerated as one of the most learned, able and eminent of those whe 
have expounded the laws of our state, and given its judiciary an honored rank. 
amongst the courts of the American union. The resolutions and the address: 
which has accompanied their presentation will be spread upon the minutes of this 
court as a perpetual memorial of our regard and esteem for the departed ex- 
chief justice, and as a further token of such respect the court will now adjourn. 
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TYLER TERM, DECEMBER 20, 1888. 





DEATH OF HON. M. H. BONNER. 


Judge James A. Baker, addre*».g the court, said: 


If the court please, and by its pern. ssion, I rise to announce in a formal way 
the death of the Hon. M. H. Bonner, who, until very recently, was one of the 
associate judges of the supreme court of this state. He died in the prime of 
life on the 28th of November last past, at his residence in this city, in the bosom 
of his family, and surrounded by appreciative, loving and sorrowing friends. 
Intimately associated as he had been for so many years, in the administration of 
justice in our state, it is difficult to realize that we shall never again see his noble 
form enter the portals of our courts. Yet he is gone. We who have seen him 
so often and known him so long, will see and know him here no more forever, 


‘But there are deeds that should not pass away, 
And names that must not wither.” 


I do not propose to indulge in the language of panegyric. My regard for the 
memory of the dead, and for the obligations of the living, would equally rebuke 
such acourse. The severity of truth is at once our proper duty, and our best 
consolation. 

Judge Bonner was born in the state of Alabama on the 25th of January, 1828, 
and in 1835 removed with his father and family to the state of Mississippi, where 
he resided until he emigrated to Texas. Micajah — for such was his name, and 
that by which he was called in the family — had not the advantages of a regular 
collegiate course in his education; nevertheless, he received a liberal education, 
which he finished, in a scholastic sense, at La Grange, in the state of Kentucky. 
But he was a man that continued to learn as long as he lived. 

At an early age he was deeply impressed with the truth of the sentiment so 
beautifully expressed by the poet: ‘‘The fame which a man earns for himself is 
best ;” and this appreciation of personal exertion gave direction and impetus to 
his labors, and was the conviction of his mind and the pride of his manhood 
through a life of usefulness, honor and reward. 

To this end he chose the profession of the law, which Lord Eldon once said 
‘tis to be worked like a dray horse, and paid like a pauper.” Having carefully 
prepared himself for entering upon the practice of his profession by that close 
application and laborious study which so distinguishingly characterized his sub- 
sequent labors, he was admitted to the bar on the 5th of December, 1848, being 
then alittle under twenty-one years of age. 

He had been raised by pious parents whose walk and conversation had 
impressed his young mind with a high sense of religious duty and obligation; 
and he had cast his lot with the people of God before dedicating himself to his 
chosen profession. Doubtless the precepts of that Christian father and the 
prayers of a pious mother moulded that high character which the son ever main- 
tained as an honest lawyer and Christian gentleman. 

In 1849 young Bonner emigrated to Texas, and settled at Marshall to practice 
his profession. Our state, which was then comparatively a little world of primi- 
tive vegetation, but now the abode of intelligence, religion, prosperity and civil- 
ization, opened to him, as to all others of like ambition and moral worth, the 
road to distinction, honor and fame. Under her constitution and laws he might 
freely employ his faculties, unobstructed by legal impediments and unaided by 
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exclusive privileges. He married in 1849, and soon afterwards removed to Rusk, 
in Cherokee county, where he resided until he removed to Tyler. 

On entering the practice, his genial disposition, his gentle manner, his innate 
modesty, which was equaled only by woman’s, and his uniform courtesy, soon 
won for him the high regard and esteem of all that knew him. His assiduity, 
skill and fidelity in his professional engagements secured him public favor, and 
in an able and conscientious discharge of his professional duties, he secured the 
public confidence, which rewarded him with the highest judicial honors of his 
state. 

He recognized as true what has been so well said of the law, and which must 
be accepted and acted on by all that are ambitious of distinction in the profes- 
sion, that ‘‘ the law is a jealous mistress that will tolerate no rival in the love of 
its devotee.” Judge Bonner, though always ademocrat in his politics and popu- 
lar with his party, never courted political favor, or sought political office. He 
loved the law for the law’s sake. His love was first for his God, next for his 
family, and next for the law and the beauties and graces that most adorn the 
profession. He was a lawyer in his tastes, a lawyer in the training of his mind, 
a lawyer in his habits of thought, and a lawyer in all that the name properly 
imports. . 

Soon after locating at Rusk young Bonner’s merit and promise in his profes- 
sion secured for him a copartnership in the practice with J. Pinkney Henderson, 
whose name in Texas, as an advocate and lawyer, was synonymous with the 
first order of talent and the greatest success. The partnership continued until 
Gen. Henderson was elected to congress, after which young Bonner continued 
in the practice until 1873, when his reputation for legal learning, ability and the 
courtesies of life, which he never forgot, induced the lawyers of another district 
than that in which he resided, unanimously to recommend and ask that he be 
appointed judge of their district. This, of itself, speaks more for his genuine 
merit and real worth than anything which I can say. Suffice it to say, he was 
appointed and accepted, and in this position — the most favorable of all others 
for the exhibition of the quick, ready and accurate lawyer — appeared to the 
greatest advantage, as well as to the admiration and approval of the people of 
the state. the ripened fruits of his early cultivation, the quick perception of 
“the point,” the accurate discrimination which a slight difference in facts so 
often makes in the application of the law, and the ready and accurate applica- 
tion of the law to the facts when ascertained. 

1n 1874 he was reappointed to the same judgeship by Gov. Coke, and served 
until the adoption of the constitution of 1876, under which the people showed 
their appreciation of the learning and ability which so eminently qualified him, 
and their approval of his administration of the law, by electing him judge of 
the seventh judicial district, which office he held until he went on the bench of 
the supreme court of the state. 

In his office as district judge, he made a reputation for ability as judge, for 
rapid and accurate dispatch of business as an executive cfficer, and for gentle- 
ness of manner and courtesy to the bar, which was second to that of no man in 
the state. Those of his district whose good fortune it was to practice before him 
will ever remember and cherish with feelings of admiration and pride the able, 
impartial and conscientious performance of his duties, as well as the dignified, 
courteous and Christian-like manner in which he discharged them. And as they 
pass from this theater of action, methinks I see them halt for a moment on the 
verge of that gulf which separates time from eternity, to point those that suc- 
ceed them in life to Judge Bonner’s life and character as models most worthy of 
all imitation. , 

In the fall of 1878, Judge Bonner was appointed by Gov. Hubbard an associate 
justice of the supreme court of the state, to fill the vacancy occasioned by the 
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resignation of that profound lawyer and able judge, the lamented Moore. At 
the general election next following his appointment he was elected by the people 
to the same office, and served his full term, but declined a re-election. He had 
learned our laws under the administration and exposition of them by a Hemp- 
hill, a Wheeler and a Lipscomb, whose opinions stand not only as monuments 
of their learning and ability, but as beacons on the pathway of the profession. 
Of his opinions as associate judge, I need only say they appear in our reports, 
are in the hands of the profession throughout the state, and are read and re- 
ferred to by the lawyer in his practice and by the judge on the bench every 
day. They speak for themselves, and need no encomium at my hands. Suffice 
it to say, they show the learned and cultured lawyer, the nicely discriminating 
and accurate thinker, and the able and just judge. 

In all the relations of life, Judge Bonner's efforts and influence were to main- 
tain his profession on the high plane of integrity and honor, and to make it 
what it should be, and what it in fact is, when cherished and maintained by 
spirits such as his, the noblest of all professions. 

In his social intercourse he was loved and admired by all that knew him. His 
genial and benevolent face never showed so much pleasure and happiness as 
when reflecting the happiness of others around him; and under no circumstances 
was he ever known to forget his accustomed dignity, or what was due to him- 
self or others, as an elegant, Christian gentleman. 

Whether in the walks of private or professional life; whether delivering an 
opinion in the court of last resort, or listening to the persistent argument of 
counsel in support of a proposition which the court could not maintain,— his 
gentle, courteous manner was always the same. As if intending to describe his 
character in verse the poet has well said: 

* His life was gentle; and the elements 
So mixed in him, that nature might stand up 
And say to all the world: this was a man.” 

Sirs: In the death of Judge Bonner the loss is not confined to his family 
and the circle of friends in which he was accustomed to move. The loss is also 
to society in an enlarged sense,— to the church and the profession of which he 
was so distinguished a member and to the state at large. Society has lost one 
of its brightest ornaments, the church one of its most exemplary and useful 
members, the profession one of its soundest lawyers and purest jurists, and the 
state one of her most valuable and distinguished sons. But his example and 
influence remain with us. He has left in his life and character the highest type 
of the noble and true man for emulation by the young men of our country; and 
to the young lawyer just entering upon the threshold of practice, the life and 
character of our deceased brother illustrates how the highest success may be 
attained in his profession by one who exemplifies in his daily walk the life of a 
Christian gentleman. 

As a slight tribute of respect to his virtues and his memory, I am requested 
to present the following resolutions adopted at a meeting of the bar at Tyler, 
and to ask that the courts present will allow them entered on their minutes: 


“To Judge Stephen Reaves, Chairman Bar Meeting, Tyler, Texas: 

‘‘ The undersigned committee appointed at the bar meeting on the 10th instant 
to present appropriate resolutions expressing the feelings of the members of this 
bar at the death of Judge M. H. Bonner, which occurred November 28, 1883, re- 
spectfully submit the following: 

“I, Resolved, That it is the sense of the members of the bar of this city and 
of the seventh judicial district, over which deceased long presided, and was a 
practitioner at his death, that the profession of law has sustained deep and last- 
ing loss in the death of Judge M. H. Bonner. He left us in the ripeness of man- 
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hood and usefulness. His mind had been liberally and carefully cultured in 
literature, science and the law; scarcely any field of thought remained unex- 
plored by his investigating mind. He was rich in the possession of varied and 
exact knowledge. Trained in the severest school of logic, the bar and bench of 
the trial court, and lastly the supreme court, he achieved the mastery in state- 
ment, argument and decision. Few men were his equals in the field of thought 
oraction. His learning and accomplishments were of that rare order that 
catised his rapid elevation, and brought him in contact with the ablest men in 
the profession, where he was widely known, and recognized as standing in the 
front rank of the best lawyers of this country. After much encouragement 
from the profession, he had consented td write and have published a compen- 
dium of the exact rulings of the courts of last resort in Texas from the earliest 
days of our jurisprudence to the present time, but was prevented by death 
from completing this work. Such a work from his mind, exact learning and 
thorough knowledge of our jurisprudence, could hardly fail to prove a rich leg- 
acy to the profession. It is sincerely hoped that this work was so far advanced 
as not to be wholly lost to the country. The bar here and in the state are deeply 
indebted to the deceased. He possessed many noble virtues worthy the greatest 
men of any age. He did much to build, elevate and sustain the profession of 
law on the high plane of integrity and perfect justice. No lawyer was more 
devoted than he to the law. He not only loved his profession, but those who 
devoted themselves to its study. Asatrial judge he could not be moved from 
the path of duty. Noone dared approach him on an untried case in his court. 
He did exact justice to all, courageously and conscientiously. He was superior 
to public opinion in the discharge of duty. The pressure from this source he 
never felt. The attorneys and litigants who had business before him will long 
cherish the memory of the upright judge in the seventh judicial district. As 
associate justice of the supreme court of the state he acquired a well deserved 
reputation as a great lawyer. The decisions which he rendered will stand in the 
courts of this country as the advocates of his learning, research, incisive state- 
ment, cogent reasoning and just conclusions as long as truth and wisdom 
remain the foundation of our jurisprudence. 

“TI. Resolved, That we sympathize deeply with the relatives and friends of 
deceased, and share with them their sorrow. 

“III. Resolved, That these resolutions be spread upon the minutes of this 
court; that this court adjourn one day in respect to the memory of deceased, 
and that a copy be furnished the family of deceased, and to each of the news- 
papers of this city. 

“IV. Resolved, That Judge James A. Baker is requested to present these res- 
olutions to the supreme court, court of appeals and commissioners’ court of ap- 
peals, convened in the supreme court room, and that said courts be requested to 
enter the same on their respective minutes. 

* Respectfully submitted, 
**THos. W. Dopp, Ch’n, 
““W. L. HERNDON, 
**A. G. McILWAIN, 
““W. C. JOHNSON.” 


Chief Justice A. TI. Witte, in response, said: 


The character and services of the distinguished jurist, whose death is the sub- 
ject of the resolutions just presented, have been so well portrayed by the gentle- 
man offering them that I hesitate to add anything for fear of marring the picture 
so faithfully and graphically drawn. 

My acquaintance with Judge Bonner was not such as to render me familiar 
with his distinctive traits of character. My association with him was only such 
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as usually occurs between a member of the bar and the judge before whom he 
is called to appear in the course of his professional duties. A knowledge of the 
virtues that adorned his private character was not, however, confined to his im- 
mediate associates or neighbors, but they were known by reputation to all who 
ever heard of him, and were coupled with his name and graced it wherever that 
name was spoken throughout the length and breadth of our great state. His 
sincere devotion to the religion he professed; his unselfish attachment to his 
friends; his liberal and unostentatious charities, and his warm, devoted attach- 
ment to his family —all well-marked features of his character,— will ever be 
remembered — at least by the generation that lived with him upon earth, They 
are not recorded in books nor blazoned upon the temples of fame. They are en- 
graven only upon hearts that must soon lie as cold as his own. But so long as 
any are left of those who claimed the pleasure of his acquaintance; that felt 
the cordial grasp of his hand; enjoyed the charm of his society; saw the genial 
smile upon his face; reaped the fruits of his benevolence, or knelt with him at 
the shrine of the Redeemer,— so long will affectionate memory cherish the worth 
and excellencies of our departed brother. 

It is useless for me to add a word of praise upon his character as a jurist and 
alawyer. The bar of this portion of the state are thoroughly familiar with his 
strength in the forum, and his force and ability upon the bench, and the court- 
eous and graceful manner in which he discharged the duties of the judicial 
position he occupied. Those lawyers who have appeared before him as a judge 
can well attest that the mild and amiable traits of his private life were carried 
with him into the temple of justice. Never austere, but always courteous and 
patient, he gave his full attention to the speaker addressing him, whether old or 
young, eminent or unknown to fame, so as to make him feel that no matter 
what force his argument possessed it was heard and appreciated. 

His reputation as a judge is fixed by the published reports of his decisions. By 
these it must stand or fall with the present generation, as well as with those who 
shall come after us. These, however, are only the results of his labors, of his 
researches, and the deep and earnest thought of his vigorous brain. The toil 
and industry which contributed to their production must remain, in a great 
measure, unknown to those who have not trodden in the same paths, 

Judge Bonner brought to the supreme bench a well trained mind, and great 
experience as judge of another tribunal. He had been a diligent worker in his 
profession, as well as in the judicial position he had filled. He was earnest in 
his search after truth. He was a devoted lover of justice. He investigated 
closely, so as to reach and apply the true doctrines of law and equity in deciding 
upon the rights of his fellow man. His opinions are marked as showing a care- 
ful examination of records; a thorough search into authorities, and an earnest 
endeavor to apply these correctly to the case in hand, Lawyers have always 
differed more or less as to the correctness of many of the opinions rendered by 
courts of last resort; and some of those of Judge Bonner may have shared the 
common fate. All are agreed, however, as to the purity of his motives and his 
honest endeavor to do justice. 

After retirement from the bench he had so long adorned he did not cease to 
labor for the good of the profession, and the instruction of those who were to 
bear its toils and wear its honors. He was at the time of his death engaged in 
preparing a law book of great value, left incomplete from the suddenness of the 
call which summoned him from labor to rest. 

May that rest be sweet, and the name and fame he has left behind him be ever 
the pride of his family, his friends and his country. 

We to-day pay this tribute of respect to the virtues of his heart and the 
graces of his mind so beautifully illustrated both in his public and his private 
life. We pay it not only as members of his profession and occupants of the 
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bench upon which he at one time held a place, but as friends of himself person- 
ally, and admirers of his stainless character and well-earned fame. We drop a 
tear upon the grave he has so lately entered, and tender our heartfelt sympa- 
thies to those who knew him as son, as husband or as father; and whose grief 
at his death is only equaled by the love they bore him in life and lavish upon 
his memory now that he is no more. 


Associate Justice J. W. Srayron said° 


But a few short days have passed since we were called to mourn the loss of 
one who long held upon this bench the highest place, and, in the esteem of all 
good men, a pre-eminence to which he was justly entitled by distinguished and 
faithful public service and an exalted private life. 

The Destroyer’s course calls us again together to bear our feeble tribute to the 
memory of another, who as once a member of this court, and as a man, was 
deeply and tenderly endeared to us all. 

The eulogies upon his character, just uttered, are most just and true. 

Words, however, but feebly express the sorrow felt by all. When good men 
die, memory treasures their names, lives and forms, and thus, though dead, 
they are with us still. 

Virtuous life, and noble aims and efforts, justly endear to us all possessing 
these attributes with whom we associate. The higher the position occupied, the 
more lasting becomes the influence of a high and noble example. 

The life of the deceased stands out as a bright recollection of all that is good 
and true; none knew him when alive but to esteem him ; now that he is dead, we 
revere his memory. 

In private life he exhibited those virtues which most highly adorn the citizen. 
In official life he possessed and displayed those high qualities that honor public 
station. 

As a judge, he brought to bear in the discharge of the duties of the bench a 
pure, Christian life; a judgment unwarped by prejudice, and uninfluenced by 
passion; an inborn sense and love of justice, the first, if not the greatest, of the 
qualities necessary in a judge; an earnest desire, by patient and laborious re- 
search and study, to know what was right and lawful in every case, and with 
this, a firmness of character which ever enabled him to act in accordance with 
his convictions of duty and right. 

No one had a more exalted view of the dignity of the life of the true lawyer 
than the deceased, and his voice was ever heard in seeking to impress, especially 
upon the younger members of the profession, his own sense of the high quali- 
ties of head and heart requisite in those who seek to become ministers at the 
t pure altars of justice. 

Although he had passed the meridian of life, contact with the world had never 
y blunted, in the slightest degree, any of the innate and noble impulses or sym- 
pathies of his nature; his heart was as tender as a child's; his feelings as warm 
as unselfish friendship and love for his fellow man alone could inspire. Indeed 
he exhibited regard for the feelings of others to a degree which but few possess. 
a A high courtesy to all, the humblest or the highest, was one of the distinctive 
0 features of his character, a part and parcel of his being. 

n Such a man could not fail to have the esteem of all who knew him. Living, 
18 he possessed it, and now that he is dead, memory will bear him down Time’s 
stream as a bright example of the good citizen, devoted friend, pure and just 
or judge, a lover of all that was good and true. 

Of his domestic life and virtues, it is not my purpose to speak; these are 
e sacredly enshrined in the hearts of his own sorrowing family circle, whose deep 
8 distress speaks more eloquently of his worth and their great loss, than could any 
1e words of the warmest friend. 
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I knew the deceased well. It was my good fortune to be thrown in the most 
intimate association with him while he was one of the judges of this court. I 
have spoken of him as I knew him in his every-day life ; and as the only member 
of this bench who ever sat with him, I desire to add this just tribute to his 
memory. 

In respect for Judge Bonner’s memory the court adjourned. 
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E. G. Hanrick v. Jonn Cavanaven. 

1, DISTINGUISHED.— This case distinguished from Hanrick v. Jackson, 55 Tex., 60 23) 
17, and the doctrine announced that if what purports to be a grant from the = 5 +4 
government isa forgery, it having never in fact been issued by the officer by 
whom it purports to have been issued, or if by subsequent alterations it has 
been made apparently to confer rights not conferred by it at the time it was 
issued, then it is absolutely void, and is subject to attack by any one 
against whom it is sought to be used. 

2, EVIDENCE.— See statement and opinion for facts held properly admitted in 
evidence as circumstances pertinent on an issue of forgery. 

8, COMMISSIONER OF THE GENERAL LAND OFFICE.—The commissioner of the 
general land office has no authority to create or annul titles to land by 
ex parte orders to surveyors. 

4, CiviL Law.—See opinion for the doctrine of the civil law, as announced by 
Partidas and Escriche, with regard to erasures, obliterations, interlineations 
and corrections, and that quantities and dates be expressed in letters and 
not in numbers and figures, under penalty of the nullity of the instrument. 

& Fact CASE.— See opinion and statement for facts held sufficient to authorize 
an aflirmance of a judgment declaring on verdict the forgery of a grant. 


Aprrrat from Williamson. Tried below before the Hon. W. A. 
Blackburn. 

This was a suit of trespass to try title, in ordinary form, by ap- 
pellant. 

Appellee defended on several pleas, by original and amended 
answer: 

1. Demurrer. 

2. General denial and not guilty. 

3. Limitation under the three, five and ten years, 

4. Boundary; and 

5. Improvements in good faith. 

The assignments of error were as follows: 

1. The court erred as set out in the several bills of exception, 
Nos. 1, 2, 3, 4, 5, 6, 7, 8 and 9. 

Vout. LX—1 
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2. The court erred in refusing to grant a new trial, for the sey- 
eral reasons set out in the motion therefor. 

3. The court erred in overruling plaintiff's motion to render judg- 
ment in his favor non obstante veredicto. 

4, The court erred in its charge, in chief, as set out in bill 8. 

5. The court erred in admitting evidence to the jury, over the 
objections of plaintiff, as set out in bills 1, 2 and 13. 

6. The court erred in excluding evidence, as shown in bill 4. 

7. The court erred in refusing charges asked by plaintiff's bill. 

8. The court erred in giving charges asked by defendant. Bill 5, 
and combined bill 5, 6, 7 and 8. 

9. The court erred in modifying and changing charges asked by 
plaintiff. Bill 5, 6, 7, 8. 

11. The verdict of the jury in general, and specially on special 
issues 1 and 2, are without evidence, against evidence, and there 
is no evidence to sustain, support or excuse the verdict and verdicts 
on special issues. 

12. The verdict of the jury generally, and on the special issues 
1 and 2, are without evidence, against evidence, without law, and 
against law. 

13. The court erred in not withdrawing from the jury the evi- 
dence mentioned in bills 2 and 3, for the reasons mentioned in 
motion therefor. 

The plaintiff introduced the following evidence: 

1. A certified, translated copy of the original grant for eleven 
leagues of land granted by the government of Coahuila and Texas 
to R afael de Aguirre, dated on the 22d day of October, 1833, and 
signed by Luke Lesassier, alealde of the appropriate jurisdiction, the 
assisting witnesses being Robert Peebles ogy C. C. Givens. 

The grant consisted of the usual parts: 1. Application for con- 
cession. 2. Concession. 3. Application for the land. 4. Reference 
toempresarios. 5. Consent of empresarios. 6. Selection of the land. 
7. Survey. 8. Return of field notes; and 9. Extension of final title. 

2. Testimonio of power of attorney from Rafael de Aguirre to 
Samuel May Williams to sell the granted land, dated the 5th day 
of May, 1832, executed before Juan Gonzales, with assisting wit- 
nesses Jose Narzo Ortez and J. Ml. Moral, and which had been duly 
recorded in‘the counties of Falls, Williamson and McLennan. 

3. Original deed from Rafael de Aguirre, by his attorney in fact, 
Samuel May Williams, dated May 1, 1838, for the eleven leagues of 
* land, to Asa P. Ufford, which deed had been duly recorded in Falls 
and Williamson counties. 
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To the three foregoing instruments defendant interposed’ an affi- 
davit of forgery, under art. 3716, Pasch. Dig. 

The court passed on the second and third instruments, and charged 
the jury that they were valid and conveyed title; but as to the 
original title, he permitted the attack on it to stand, and submitted 
special issues to the jury on that subject, viz.: 

Plaintiff introduced Governor E. M. Pease, who testified as fol- 
lows: 

1. Is sixty-eight years old. 

2. Came to Texas in 1835. 

4, Has held various offices. 

5. Knew Robert Peebles and C. C. Givens; became acquainted 
with them in 1835. Did not know Luke Lesassier. 

6. Knew the individual handwriting of Robert Peebles and C. O. 
Givens as early as the year 1835, from having seen each of them 
frequently write in the year 1835, and from havi ing copied much of 
oe handwriting of each of them in 1835 and 1836. 

. [knew the handw riting of Luke Lesassier from having seen it 
both officially, as the alcalde of the municipality of Austin, in the 
court records at San Felipe, . . . and from having often copied 
his writings and signatures from said records, in the year 1835 and 
yg ger years. 

. It is his impression that he has examined, at the general land 
ste at Austin, the original title to Rafael de Aguirre for eleven 
leagues of land, dated 991 of October, 1833, several times, but had 
given the same careful examination on the day he was testifying. 

9. He finds Lesassier’s signature to the stamp on the first page 
of said title; also on the reverse sides of the third and fourth leaves, 
and below it, the signature of Robert Peebles as assisting witness; 
also finds signature of Lesassier on the sixth leaf at the end of the 
final title, and below it the signatures of Robert Peebles and C. OC. 
Givens, as assisting witnesses, all of which signatures he believes to 
be those of the several persons who purport to have made them, 

10. He believes from his knowledge of the handwriting of Lesas- 
sier, Robert Peebles and C. C. Givens, that the several signatures of 
the one and the other of said persons, wherever they occur in said 
title, are their genuine signatures, and were made by them respect- 
ively. 

11. He has examined the body of said title, and the notes of 
emendation at the foot thereof, and believes the body of the title 
and the notes of emendation are in the handwriting of Samuel M. 
Williams, and this belief is based on his knowledge of the hand- 
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writing of said Williams, derived from having often seen him write 
and copying the same. 

12. He has examined the signature of L. Lesassier, the alcalde by 
whom said original title purports to have been issued, and also the 
signatures of Robert Peebles and C. C. Givens, the assisting wit- 
nesses, all at the foot and conclusion of said title, and believes said 
signatures are the genuine signatures of the parties by whom they 
purport to have been made, and were made by them respectively; 
and this belief is founded on the knowledge of their handwriting 
before stated. 

Cross-ecamined: THe believes the handwriting in the face of said 
title to be that of Samuel M. Williams. He means to say that all 
of the face of said title and notes of emendation — all of it —ex- 
cept the signatures thereto, was written by Samuel M. Williams. 
The words “catorce,”’ and “Rafael Aguirre,” and “ Arroya San 
Javiel,” seem to have been written over erasures. The foot-notes 
note the interlineation in the face of said title, viz.: “2 de Mayo 
po po ato,” and “Cow Bayou,” and also note that the words 
“catorce,” “Rafael Aguirre,” and “Arroya San Javiel,” are emen- 
dado, or amended. 

4. Plaintiff then introduced a deed for the land from Asa P. 
Ufford to Joseph Ufford, dated the 11th day of August, 1851. 

5. Also a deed from Joseph Ufford to Edward Hanrick for the 
same land, dated the 9th day of January, 1855, and recorded the 
1ith day of February, 1859, in Williamson county. 

6. Plaintiff then proved that he was the heir of Edward Han- 
rick. 

7. He then proved by surveyors that the tract of land sued for 
was within the boundary lines of the Rafael de Aguirre grant, dated 
October 22, 1833. 

Defendant offered in evidence: 

1. A certified, translated copy of the eleven-league grant to 
Miguel Rabago, consisting of: 1. Application to purchase eleven 
leagues of land on the Trinity river, dated November 23, 1828. 2. 
Concession, dated December 2, 1828. 3. Application for the land 
by Samuel M. Williams, designating the same on the right bank of 
the Brazos river, adjoining another tract of the same description for 
Don Rafael de Aguirre, within the colony of Messrs. Austin & 
Williams. 4. Consent of the empresarios. 5. Reference to the sur- 
veyor. 6. Field notes of Carbajal, who, among other descriptive 
calls, returns this tract as “ bounded on the south by a tract which 
has been surveyed for Don Rafael de Aguirre; dated January 11, 
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1834.” 7. Order for title, dated same date asabove. 8. Final title, 
in which the land is described, “the boundaries of which are set 
forth in the plat and field notes returned by the surveyor, Jose 
Maria Carbajal.” 

9. A like copy of an eleven-league grant issued to Rafael de 
Aguirre and situated on the Brazos river. It contains: 1. Appli- 
cation of Samuel M. Williams, as attarney of Jose Maria de Aguirre, 
Rafael de Aguirre and Tomas Vega for a concession of eleven 
leagues each, to his constituents, dated city of Austin, October 14, 
1830. 2. Copy of the concession that was granted as prayed for. 
8. Application for the eleven leagues to Rafael de Aguirre by 
Samuel M. Williams, dated October 4, 1833, to be located on the 
Brazos river. 4. Reference to empresarios, Austin & Williams, 
October 5, 1833. 5. Consent of Williams to the location, October 5, 
1833. 6. Return of surveyor, F. W. Johnson, with field notes of 
the land on the west bank of the Brazos river, giving metes and 
bounds, commencing a short distance below where the Bosque river 
empties into the Brazos. 7. Appointment of commissioner to issue 
title, May 2,1852. 8. Final title to the land surveyed for Rafael de 
Aguirre, dated October 4, 1833, and signed by Luke Lesassier, the 
officer, and his witnesses of assistance, Robert Peebles and C. C. 
Givens. ; 

3. A certified copy of a like title issued to Tomas de la Vega, 
containing all the preliminary papers as those just mentioned in the 
Aguirre title, except that it contains a testimonio of the concession, 
instead of a copy of it. 

4. W.C. Walsh testified: I am commissioner of the general land 
office of Texas; the book that will be read from is an archive in said 
office. 

5. X. B. De Bray testified: Iam Spanish translator in the gen- 
eral land office. Book 29, from which I will read, belongs to my 
department, and is an archive of the office. Iam shown a photo- 
graphic copy of the original title for eleven leagues of land to 
Rafael de Aguirre, dated October 22, 1833. It is a true and correct 
reproduction of said original title, which is archived in this book 29. 

6. Said photographic copy was then read in evidence, and was in- 
serted in transcript. 

7. Witness being still on the stand, continued: I find in this 
book of titles (29) the following chain of title, from Perfecto Valdez 
to Mrs. Jane McManus: 

1. A power of attorney from Perfecto Valdez to Emanuel Bangs 
and Isaac Donoho, executed at the farm of Isidro Palomas, before 
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an alternate commissioner of police, on the 29th of July, 1830, to 
sell the rights he had acquired from the government by purchase. 

2. Substitution by Isaac Donoho, who represented the person and 
interests of Perfecto Valdez at the city of San Felipe, on the 14th 
day of November, 1832, before Alcalde Horatio Chrisman, of Samuel 
Sawyer, to represent the constituent, Perfecto Valdez, in all things 
that he and Bangs had been authorized to do. 

3. Transfer in sale from the said Donoho, who acted in the same 

capacity as last stated, to Samuel Sawyer, dated on the 15th day of 
November, 1832, of all the rights to land purchased by Perfecto 
Valdez from the government. Passed before the mayor, ete., 
Horatio Chrisman. 

4. Transfer by Samuel Sawyer before Luke Lesassier, mayor, ete., 
on the 8th day of F ebruary, 1833, of all his rights, acquired by pur- 
chase from Perfecto Valdez by his attorney, Isaac Donoho, to Mrs. 
Jane McManus. 

2. Substitution by Samuel S sawyer of R. O. W. McManus, to ex- 
ercise the powers vested in said Sawyer by the substitution of Saw- 
yer by Donoho, to act for Perfecto Val lez. Substitution as above 
passed on the 14th day of February, 1833, before Luke Lesassier, 
mayor, ete. 

8. Witness being still on the stand, read from said book 29: 

1. The concession to Perfecto Valdez for eleven leagues of land, 
—_ the 13th day of July, 1830. 

. The consent of Samuel M. Williams for himself and partner, 
Sees to R. O. W. Me Manus, attorney for Perfecto Valdez, that 
the eleven leagues for Valdez might be located in their colony, 
dated the 8th day of February, 1833. 

3. The final title to Rafael de Aguirre, heretofore set out, and of 
which photographic copy was contained in transcript. 

4. English field notes of survey for Mrs. Jane McManus, made by 
Wm. Moore, on the Ist day of May, 1833, beginning at northwest 
corner of S. F. Austin’s Tehuacana survey, a stake in east bank of 
Brazos, a little below the mouth of the Bosque, thence running 
course and distance for quantity. 

9. Sketch of map: from the general land office was then intro- 
duced. 

10. The translations from Escriche, made by witness De Bray, 
were introduced in evidence, and will be found embodied in the 
opinion, except what is here stated. 

De Bray testified: The body of the final title to Aguirre, exhibited 
also to the jury, appears to be in one handwriting, except the notes 
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of emendation; don’t know the handwriting; the last of the notes 
of emendation is unlike the rest of the document, and the charac- 
ters are smaller; I have read much of civil law, and, as laid down 
by Escriche, under the head Salaor. It requires, when a note of 
emendation is made in the body of an instrument made before a 
public officer, that the words stricken out, as well as those inserted, 
shall both be inserted, on penalty of the invalidity of the instru- 
ment; this was not done in noting in the Aguirre final act of pos- 
session ; notarial acts were rendered invalid by scratching out words, 
as mode of alteration; the changes observed in the final title of 
Aguirre, before witnesses, are in heavier strokes and darker ink than 
the body of the paper. The photographic copy used by the witness 
on the stand, except as to the color of the paper, is a reproduction 
of the appearance of the printing as it appears in the final title to 
Aguirre; the papers forming that title are bound in a book with 
other titles; the map in the body of the title to Aguirre in the 
archive book has marked on its face in pencil, in German hand, 
“Perfecto Valdez.” The paper on which the final title is written is 
shorter, narrower and of different texture from the other papers of 
the title. On eighth line of first page of final title catorce (four- 
teen) appears to have been written over érice (thirteen). In the 
same line Junio appears to have been changed from Julio, explain- 
ing the process. Over same line is interlined “ y 2 de Mayo del popo 
ano.” In tenth line of same page of final title the words “ Rafael 
de Aguirre” appear to have been written over “ Perfecto Valdez.” 
The process of change was pointed out by the witness in detail. In 
the granting part of the final title, the grantee was named Perfecto 
Valdez, who in tenth line seems originally to have been written in- 
stead of Rafael de Aguirre, to which it was changed. 

Some changes are on same page, altering date and mark on sec- 
ond page of final title. In the eighth line the words “ Arroyo Ja,” 
and the “viel” in ninth line, appear to have been written over other 
words imperfectly erased. The “A” in Arroyo seems to have been 
originally an “IR” and changed. There is imperfectly erased part 
of the letter “B” in connection with the letter “J” and other 
change. The words “Rio de los Brazos” may have been there. 
Also interlined is the phrase “ y el Cow Bayou.” The words changed 
on both pages are scratched with a sharp instrument, and not 
barred off. The words and manner of the emendation were pre- 
sented in the photograph for actual inspection by the supreme 
court. 

Defendant then introduced another sketch map from the general 
land office. It was a sketch of the locality of the Tomas de la 
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Vega, Mrs. McManus (Perfecto Valdez), Victor Blanco, Miguel 
Rabago and Rafael de Aguirre eleven league grants, on the Brazos 
river above Waco. 

De Bray further testified: 

1. There are no Spanish field notes in the general land office, in 
the Spanish department, to Perfecto Valdez. The department hag 
been examined thoroughly. The custom of fixing Spanish land 
titles was this, so far as field notes were concerned: First, the sur. 
veyor made them in English, and so returned them. Second, when 
they were to be incorporated into a Spanish title, they were trans- 
lated in the alcalde’s office into Spanish and put in the title. There 
is no such thing as English field notes in a Spanish title. 

2. He was Spanish translator in 1856, 1857-58, and now again for 
the last four years. When called on to make a copy of an origi- 
nal title in the Spanish department, he makes a clean translated 
copy without regard to words erased or interlined, and without re- 
gard to the foot or emendation notes at the end of the title. He 
knows of no custom in the office; knows only his own habit; but 
he says but to put in emendation or foot-notes, when a clean copy 
of the instrument had been made, would be to reproduce notes that 
did not apply to the body of the instrument. He never makes a 

.copy of erasures or interlineations in the body of an instrument 
unless requested so to do. 

Re-examined; 1. The civil law as laid down by Escriche, under 
the head of “Salaor,” requires a note of emendation as to erased 
words, that not only the new word but the one stricken out shall 
both be noted, under penalty of the invalidity of the instrument. 
This was not done in the foot-notes to the Aguirre title. 

Defendant then introduced the last page of a certified copy of 
the original title to Aguirre, made in 1838, by the Spanish depart- 
ment of the general land office, to show that in said copy the notes 
of emendation did not appear; said copy being as follows: 

“Esdado en la villa de Austin ut supra qua firmo con testigos de 
asistencia segun previene la ley. L. Lesasster. 

“de asist, Rozerr Presres. 

“de asist, C. C. Givens.” 

He also gave in evidence the last page of a certified translated 
copy of said title, made in the year 1855, as follows: 

“Given in the said town of San Felipe de Austin, dated up supra, 
which I sign with witnesses of assistance as provided by law. 

“LL. LesAsstEr. 

“ Assisting, Ropertr. Peesies. 

“ Assisting, C. C. Givens.” 
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Plaintiff's first bill of exceptions No. 1 was to the admission in 
evidence of the following papers: 

1. Title in extenso to Rafael de Aguirre on the Brazos. 

9. Same character of title to Miguel Rabago on the Brazos. 

3. Sketch of map from the general land office showing locality of 
the eleven-league grants to Miguel Rabago, Victor Blanco, Mrs. 
McManus (Perfecto Valdez), Rafael de Aguirre and Tomas de la 
Vega. 

4. Copy of the final title in Spanish to Rafael de Aguirre, em- 
bracing the land in controversy. 

5. Certified copy from the general land office of the chain of 
title to Mrs. Mc Manus. 

6. Sketch map from general land office, showing position of Joa- 
quin Moreno, Perfecto Valdez and Tomas de la Vega eleven-league 
grants on the Brazos river. 

7. Another sketch of map. 

Bill No. 2 contained the following papers: 

1. The last page of a certified, translated copy of the Rafael de 
Aguirre grant, dated. the 22d of October, 1833, made on the 20th of 
January, 1855. 

2. A copy of the last page of the same title, in Spanish, made the 
14th of May, 1838. 

To the introduction of the papers in bill No. 1, as evidence, 
plaintiff objected: 

1. Because irrelevant. 

2. Because defendant did not show that he had any contemporane- 
ous interest in the land sued for, at the time it was granted to 
Rafael de Aguirre. 

8. Because calculated to confuse, and will confuse, the jury, and 
hinder the administration of the law. 

4. Because immaterial. 

5. Because, as evidence, they were not competent to, and did not, 
prove, or tend to prove, disprove, or tend to disprove, any issue 
raised in this case, or that the defendant shows himself entitled to 
raise. 

6. Because the chain of title to McManus was not proved and 
recorded, under the statute, nor proved up, under the common law; 
not an archive in the general land office, and it is not lawful for said 
office to certify said copy, or any link therein, so as to authorize 
them or it as evidence. 

To the introduction of the two papers in bill 2 plaintiff object ed: 

1, Irrelevant. 
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2. Immaterial. 

3. Incompetent to prove, or tend to prove, forgery. 

4. If the notes of emendation were not on the original title at the 
time said copies were made, nor contemporaneous with it, their sub. 
sequent insertion by an unauthorized person would not change the 
instrument to a forged one, but would only be a fraud practiced, or 
attempted to be practiced, upon parties claiming under or adverse to 
said title. 

5. Defendant had not brought himself within the rule to attack 
said original title, he having failed to show he had an existing con- 

temporaneous interest, equitable or otherwise, at the time said title 
was issued, or the fraud, if any, was committed. 

The defendant had interposed affidavit of forgery to the original 
title. 

Plaintiff offered in rebuttal to the evidence of defendant the fol- 
lowing papers, among others: 

1. Certified copy from the general land office of a letter from 
County Surveyor James Howlett to J. P. Borden, commissioner gen- 
eral land office, notifying him that a scire fucias had been served 
on him, Howlett, to show cause why he should not examine and 
record field notes of surveys made on eleven-league grants, and ask- 
ing some general instructions relative to the matter, dated Nash- 
ville, April 10, 1840. 

2. A like copy of a letter from said commissioner to said Howlett, 
dated the 11th of February, 1840, calling attention to land office in- 
structions of August 3, 1838, and April 18, 1839, and construing 
them to the effect that they did not ‘permit any entries on any 
deeded lands, unless the evidence required by the latter instructions 
be produced; excepting, however, from the restrictions one of the 
eleven leagues marked on the map, in the name of Rafael de 
Aguirre, it having been satisfactorily explained to him by Samuel 
M. Williams that a mistake had occurred by which two grants of 
eleven leagues had been granted to said Aguirre, but that the title 
including ten leagues on the San Gabriel and Williamson creek, 
dated October 22, 1833, is the genuine other eleven 
leagues on the Brazos might be considered subject to location and 
survey, as though no title had issued. 

3. A like copy of a letter from and to same parties, dated Austin, 
April 17, 1840, in which said commissioner said to said surveyor in 
answer to his letterof April 10th, before set out: “I need only repeat 
to you that I consider the title to the eleven leagues on San Gabriel 
in the name of Rafael de Aguirre as the genuine one, and that you, 
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in the discharge of your duty, are bound to be governed by instruc- 
tions from this department so far as they are consistent with law; 
upon an examination of the original field notes of the land de- 
scribed in both titles to the said Aguirre, it appears that neither 
survey was made for him, or his agent, and as it is evident an error 
has occurred in granting the titles, I see no reason why,” ete. 

4. A like copy of the instructions of date 3d of August, 1838. 

Which papers were offered, as then stated by counsel, to prove, 
as far as they tended to do — 

1. The abandonment of the survey at the mouth of the Bosque. 

2. That the abandonment was received by the government and 
practically acted on by a proper and authoritative department of 
the government. 

3. That the validity of the title granting the land sued for had 
been recognized by the government, and that the government had 
acted on that recognition. 

Defendant objected to the introduction of these papers, respect- 
ively, as immaterial and irrelevant. The court sustained the objec- 
tion and excluded the evidence. 

Plaintiff asked the court to charge: 

“The fact that the original title from the government to Rafael 
de Aguirre, dated the 221 of Oc tober, 1833, and which is in evi- 
dence before you (the jury), may have erasures and interlineations on 
the face of it, does not affect the validity of said title if they are 
accounted for by notes of emendation at the foot of the title, above 
the signature of the officer and witnesses who issued the title, and 
you are charged that whatever erasures — words written over eras- 
ures — and interlineations that appear on the face of said title are 
sufficiently accounted for by the notes of emendation at the foot 
thereof and above the signatures of the officers and witnesses by 
whom the said title was extended.” 

The court modified said charge as follows, and, as so modified, 
gave it: 

“The erasures and interlineations are fully explained by the ex- 
planations at the foot of the instrument, and you will regard the 
instrument as valid unless the evidence before you satisfies you that 
the emendation or explanation is forged.” 

Plaintiff asked a further charge, viz.: 

“T charge you that looking to the face of the original title from 
the government to Rafael de Aguirre, before you, it appears: 

“1. The concession is to Aguirre. 
“2. The order of survey is to Aguirre. 
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“3. The land was surveyed for Aguirre. 

“4. The grant conveys the land thus surveyed to Aguirre. 

“And I further charge you that the final title based on aboyg 
papers is in law a title to Rafael de Aguirre, notwithstanding the 
name Perfecto Valdez appears in the granting clause of said title, 
and you will consider said title as one to Aguirre and_not as one to 
Perfecto Valdez.” 

This charge the court modified as follows: 

“Unless you find from the evidence that their final title is a for. 
gery.” 

The charges for defendant were: 

1st. “ Plaintiff is entitled to recover in this case unless, from the 
evidence, you find the original title to Aguirre is a forgery. 

2d. “If, from the evidence, you (the jury) find that the Aguirre 
grant was made and issued to some person other than Aguirre, 
and that, after its execution and delivery to such other person, said 
grant was altered so as to make it read to said Aguirre instead of 
to the person to whom it was originally issued, you will find such 
grant to be a forgery.” 

To the modification of plaintiff's charges by the court, and to giy- 
ing the charges asked by defendant, plaintiff excepted, for the follow. 
ing reasons: 

1. Because not the law of the case on the facts. 

2. Because the court should determine the validity in law of the 
original title, and not submit its validity to the judgment of the 
jury. 

3. Because there was no evidence to authorize such charge or 
the submission of such issue to the jury by the court. 

4. Because there was no evidence before the jury which would 
authorize the jury to find forgery of the original title, or which 
could or would uphold the finding of forgery as to said title. 

5. Because there was no evidence before the jury which proves or 
tends to prove the forgery of said title. 

6. Because defendant did not bring himself within the rule which 
would authorize such an issue to be submitted to the jury by show- 
ing any equitable or other contemporaneous interest. 

7. Because the proofs in the case before the jury raised a suspicion 
of fraud, if anything, and did not raise even remotely the suspicion 
of forgery. ; 

The application for several of the surveys on the Brazos river, 
the field notes and maps of which were in evidence, showed that 
both Williams and: his surveyor, Johnson, recognized and called for 
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the survey of Rafael de Aguirre, eleven leagues, as being on the 
Brazos river. The two titles showed on their face that the applica- 
tions were on the same day (October 4, 1833), for two eleven leagues, 
to the same man, applied for in both cases by Sam M. Williams, sur- 
veyed by the same surveyor, and both titles witnessed by same wit- 
nesses, and application granted by the same alcalde. 

The signature of the officer extending title, to last page of act of 
possession, was shown to be genuine, as also those of assisting wit- 
nesses. 

The deposition of William Alexander, offered by defendant to 
show that he had carefully searched the book of protocols at Sal- 
tillio, and had found the protocol of the power of May 5, 1832, to 
Samuel M. Williams, and that the name Rafael de Aguirre was not 
signed thereto, offered, with photographs taken of the same, to 
prove forgery of the power, was excluded. 

The court gave a general charge, and submitted issues as follows: 

“1, Is the original title from the government to Rafael de Aguirre, 
dated October 22, 1833, a forgery ? 

“9. If a forgery, where was it committed?” 

The verdict was as follows: 

“1, We, the jury, find the title to be a forgery. 

“9. Between the 11ith June, 1832, and October 22, 1838.” 

The general verdict was: “ We, the jury, find for defendant.” 

Judgment accordingly. 


Walton, Green & Till and D. G, Smith, for appellant. 

I. The court erred as set out in several bills of exception, Nos. 1, 
2, 3, 4, 5, 6, 7, 8 and 9; citing Hanrick v. Jackson, 55 Tex., 17; 
Briscoe v. Bronaugh, 1 Tex., 340; Davidson v. Edgar, 5 id., 496, and 
authorities cited; Long v. Steiger, 8 id., 462; Gamage v. Trawick, 
19 id., 65; Willis v. Lewis, 28 id., 191. 

II. On the proposition that the court erred in the particulars set 
out in bills of exception 1 and 2, which will be explained by state- 
ment of case, the plaintiff cited: Hanrick v. Jackson, 55 Tex., 17; 
Johnson v. Smith, 21 Tex., 726-9; Howard v. Colquhoun, 28 id., 
146,788; Hatch v. Dunn, 11 id., 717; Styles v. Gray, 10 id., 505-6. 

III. On abandonment of the first survey to Aguirre, they cited: 
Dukes v. Miller, 24 Tex., 425; Maxey v. O’Connor, 23 Tex., 238. 

IV. On the refusal of the court to render judgment for plaintiff 
(below), non obstante veredicto, they cited: Brewer v. West, 2 Tex., 
827; Tidd’s Practice, 9 et seqg.; Hays v. Stone, 36 Tex., 186. 

V. On refusal to grant a new trial, .aey cited: Murphy v. Crain, 
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12 Tex., 313, 314; Baker v. Cook, 13 Tex., 81; Taylor »v. Ashley, 15 
id., 51, 52, 53; Ashby v. Thomas, 17 id., 226; Shropshire », Doxey, 
25 ‘id, 128; Green v. Hill, 4 id., 468. 


Fisher & Makemson and Terrell & Walker, for defendant: 

I. There was evidence before the jury tending to show that the 
final title was made to Perfecto Valdez. Frances v. The State, 7 Tex, 
Ct. App., 513; 1 Greenl. on Evidence, § 51, and authorities cited; 
Jordan v. B rophy, 41 Tex., 284, and cases cited; Holliday », Jones, 
59 Mo., 482; Tison v. Yawn, 15 Ga., 491. 

II. Arts. 1317 and 1319 (Rev. Stat.) were cited, showing duty of 
court below in altering and giving charges. 

IIT. On the exclusion of the letters of the commissioner as incom- 
petent to prove title, they cited: Stafford v. King, 30 Tex., 257; H. 
& T. C. R. R. Co. v. McGehee, 49 Tex., 482. 

IV. On claim for judgment non obstante veredicto, they cited: 
Freeman on Judgments, secs. 7, 8, and cases cited. 

V. On exclusion of testimony of Alexander to show forgery in 
the power from Aguirre of the 5th of May, 1832, they cited: 1 
Greenl., 49, 142, 144; 2 Phil. Ev., C. & H.’s Notes, pp. 476, 478; Word 
v. McKinney, 25 Tex., 268; Morgan v. Boyne, 19 How., 149; 
Andrews v. Marshall, 26 Tex., 216; 1 White’s Land Laws Coahuila 
and Texas, pp. 282, 283: State v. Cardinas, 47 Tex., 250; Gainer », 
Cotton, 49 Tex., 101. 

VI. On the proposition that the power of May 5th, impeached for 
forgery, and which showed on its face that it was not the copy of 
an authentic act, could not be read as an ancient instrument, they 
cited: The State v. Cardinas, 47 Tex., 250; Titus v. Kimbro, 8 
Tex., 210; Martin v. Parker, 26 Tex., 260; McKissick ». Colquhoun, 
18 Tex., 158; Clay v. Holbert, 14 Tex., 189; Ruis v. Chambers, 15 
Tex., 587; Watrous v. McGrew, 10 Tex., 500; Paschal v. Perez, 7 
Tex., 356; Jones v. Montes, 15 Tex., 352; W illis vw. Lewis, 28 Tex. 
187; Powell v. Haley, 28 Tex., 55; Crosby v. Houston, 1 Tex., 1345 
Wood v. Welder, 42 Tex., 396; Stroud »v. Rgring Sela, 28 Tex., 649; 
1 White’s Recop., 297; Younge v. Guilbeau, 3 Wall., 640; Owen a, 
Hall, 9 Pet., 607; United States v. Sauter, 21 How., 175: Luce et al. 
». United States, 23 How., 505; Bunce v. Galligher, 5 Blatch., 487; 
Hilliard on Torts, 286, 288 

VII. That the question of forgery is always one of fact for the 
jury. Phillips on Ev., Cow. & Ilill’s Notes, part I, vol. IV, p. 878, 
note 200; 66 Ill., 14; Little ». Herendon, 10 Wall., 31. 

VIII. That when the face of a patent shows erasure when it 
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was made, is a question of fact as to when it was made; citing 10 
Wall., 31. 

IX. That when blemish in deed is by erasure, the deed should be 

roved, though over thirty. bang old, and the blemish explained; 
citing Phillips on Ev., vol. 2, p. 500; id., Cow. & Hill’s Notes, part 
II, vol. 4, p. 366, note 197; Hill v. Nisbet t, 58 Ga., 589 (1877). Same 
though teed over forty years old. Same rule as to records though 
over sixty years old, w hen changes in different handwriting. 43 
Pa., 274; also 18 N. H., 340; McCormick v. F itzsimons, 39 Mo., 24; 
90 Ill., 487; Ely v. Ely, 6 Gray (Mass.), 489. And he who offers 
such a deed must prove when, with what intent, and who did it. 
Farnsworth v. Sneed, 4 Sneed (Tenn.), 55; 8 Barb., 514; 3 Ohio (N. 
§.), 445; Jordan v. Stewart, 23 Pa. St. (11 Harris), 244; Warring ». 
Smith, 2 Barb. Ch., 119; Mathews v. Coalter, 9 Miss., 705. 

X. Spanish law denouncing invalidity of the instrument, for alter-. 
ing by raspadura or scratching, same as cited in statement of case 
and opinion. 

XI. That abandonment cannot be predicated of a vested right to 
land, they cited: Bunting v. Young, 5 Watts & Serg., 188; 9 Dana, 
452; 35 Barb. (N. Y.), 319; Ferris v. Carver, 10 Cal., 589; 25 Pa. 
St. (1 Casey), 259; 15 N. H., 412; Davis v. Pearly, 30 Cal., 630. 
Abandonment is never a question of law, but of fact for the jury; 
citing Russell v. Davis, 38 Cow., 562; Hollingsworth v. Holshousen, 
17 Tex., 41. 


Hoy. B. H. Basserr, Sprctan Juner.'— This is a suit of trespass 
to try title brought by the appellant Hanrick against the appellee 
Cavanaugh. The cause was tried by a jury and resulted in a ver- 
dict and judgment for the defendant, from which the plaintiff 
appeals. The plaintiff claims title by mesne conveyance under a 
concession for eleven leagues of land, embracing the premises in 
controversy, granted by the government of Coahuila and Texas, the 
final title to which was extended on the 22d of October, 1833. 
Only one hundred and sixty acres are involved in this controversy, 
which the defendant claims under a pre-emption survey dated 
December 12, 1874, and among other defenses he filed an affidavit 
impeaching the grant to Rafael de Aguirre for forgery in the final 
title. 

The jury found a general verdict for the defendant, and, under 
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instructions from the court to return a special verdict on the isgyg 
made as to the genuiness of the title to Aguirre, found that it wag 
in fact a forgery; and the principal question discussed in the briefs 
and arguments of counsel relate to the genuineness of this instry. 
ment. 

The verdict of the jury, if supported by the evidence, is conclu. 
sive against the plaintiffs right to recover, unless the court hag 
committed some error to his prejudice in the giving or refusing of 
charges, or in the admission or exclusion of evidence. The first 
question presented relates to the sufficiency of the evidence to sup- 
port the verdict declaring the grant to Rafael de Aguirre a forgery, 
The plaintiff introduced in evidence a certified copy from the gen. 
eral land office of a translation of the original grant, consisting of 
the application for the land, the reference to the empresarios for 
their consent to a selection of the land within their colonial enter. 
prise; their consent; the selection of the land and its survey by the 
colony surveyor; the return of the field notes, and the extension of 
the final title. The survey embraces ten leagues on the Gabriel, 
now in Williamson county, and one league in Cow Bayou, now in 
Falls county. These instruments were on their face regular, and 
sufficient, prima facie, to vest title in the grantee to the eleven 
leagues of land embraced in the grant. 

[This statement is made subject to the qualification that while 
the name of Rafael de Aguirre appears elsewhere in the grant, the 
name of one Perfecto Valdez appears as the grantee in the granting 
clause of the final title. This court has heretofore, however, in 
passing upon this same title, in Hanrick v. Jackson, 55 Tex., 11, 
treated this instrument as on its face a grant to Rafael de Aguirre, 
and we see no reason to question the correctness of that ruling.] 

The application for the concession upon which this grant to 
Rafael de Aguirre purports to be issued was made in a single in- 
strument by three parties, to wit, Jose Maria de Aguirre, Rafael de 
Aguirre and Tomas de la Vega, and the concession, which was 
also in a single instrument, was attached to the title of another of 
the parties, and an unauthentic copy only was embodied in the title 
of Rafael de Aguirre, but that circumstance was, in Hanrick 4. 
Jackson, properly held not to affect the validity of the grant. In 
support of the issue tendered by his affidavit of forgery, the defend- 
ant introduced from the archives of the general land office the 
original of the grant under which the plaintiff claims, with photo 
graphic copies of the same, and parol evidence relating thereto, 
from which it appears that a number of erasures, alterations and 
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interlineations in material portions of the final title have been 
made since it was originally written. The name of Rafael de 
Aguirre is written over some other name, apparently that of Per- 
fecto V aldez. The recital of the date of concession has been altered 
by writing the 14th June, 1830, over some other date, apparently 
the 13th ‘duly, 1830, while the words “and the 2d of May of the 
past year” have been interlined. The locative call has been 
changed by writing the words San Javiel or San Gabriel over other 
words, apparently ‘the Brazos river, while the words “and the Cow 
Bayou” have been interlined. The mode of making the alterations 
in the name of the grantee, in the recital of the date of the conces- 
sion, and of the locative call on the San Gabriel, was generally, 
though not uniformly, to erase by scratching out the original word 
or words, except such parts of them as might be used in forming the 
substituted words. The work, if done with the design to conceal 
the alterations, was not very skilfully performed, but the alterations 
would scarcely attract attention ona casual reading of the instru- 
ment. The words interlined and those substituted, but not those 
erased, are noted in the emendation clause at the foot of the instru- 
ment, and above the signatures of the alcalde and the assisting 
witnesses. The handwriting of the emendation clause, though 
smaller and rather more clearly written than the body of the in- 
strument, yet bears a general similarity to it; but there is some con- 
flict in the opinions of different witnesses as to whether both are 
in the same handwriting. It is not denied by the defendant that 
the signature of the alcalde, Lesasseur, and those of the assisting 
witnesses, Givens and Peebles, are genuine. The charge of forgery 
is predicated on the idea that the erasures, substitutions and inter- 
lineations were made and the emendation clause added after the in- 
strument had been signed and issued, whereby a final title, originally 
extended to Perfecto Valdez, for lands on the Brazos river, has been 
made to read as if extended to Rafael de Aguirre for lands onr the: 
Gabriel and Cow Bayou. 

The papers connected with this title show that Samuel M. Will- 
jams, who was associated with Austin in the colonial enterprise, 
Within the limits of which the grant was located, acted as attorney 
for Aguirre in soliciting the concession, and for himself and Austin 
in consenting to the location within their colony; that as attorney 
for Aguirre he had applied for and received from the alcalde the 
final title in question, and, as his attorney, had afterwards sold the 
land to the plaintiff’s remote vendor. The defendant introduced 
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eleven leagues of land, dated July 10, 1830, and the concession 
dated July 13, 1830, the consent of the empresarios, Austin and 
Williams, to the location of the survey within their colony, a cer. 
tified copy from the general land office of a chain of title from Per. 
fecto Valdez to Mrs. Jane McManus, the English field notes of an 
eleven-league survey on the east bank of the Brazos river, made for | 
Mrs. McManus, and a map or sketch from the general land office, 
from which it appears that the Perfecto Valdez or McManus eleven. 
league grant was located on the Brazos river. , No final title appears 
to have been issued on this concession to either Perfecto Valdez or 
Mrs. McManus, but the final title which was extended to Rafael de 
Aguirre, and under which the plaintiff claims, would, prior to the 
alterations, erasures and interlineations already referred to, have 
perfectly fitted the Valdez concession. The defendant also intro- 
duced a copy of another eleven-league grant issued to the same 
Rafael de Aguirre, which, as shown by tbe maps, was located 
on the Brazos river. It purported to be based on the same applica- 
tion and concession upon which the grant in controversy was issued, 
The application for this grant was also made by Samuel M. Williams, 
as attorney for Rafael de Aguirre, and he, for himself and Austin as 
empresarios, consented to the location within their colony. The final 
title was issued October 4, 1833, Williams acting for Aguirre in, 
applying for and receiving it. 

The dates of Williams’ several acts in connection with this title 
are identical with those performed by him in connection with the 
title for the grant on the Gabriel and Cow Bavou which is in con- 
troversy in this suit. The defendant introduced also a certified 
copy of a grant of eleven leagues to Miguel Rabaga, for whom also 
Williams was attorney, the field notes of which call for the last 
mentioned survey for Rafael de Aguirre on the Brazos, and which 
the maps show to be connected, both being located on the Brazos 
river. The defendant also introduced in evidence the last page ofa 
certified, translated copy of the Rafael de Aguirre grant, the certifi- 
ate being dated in 1855, and a certified copy of the last page of the 
same title in Spanish, made in 1838, in neither of which is the emen- 
dation clause noted at the foot of the title as it now appears. In 
both copies, however, the body of the instrument is identical with 
ithe face of the grant as it now appears, no alteration or interlinea- 
‘tion appearing, and it is not improbable that the emendation clause 
existed at those dates, and was omitted by the copyist because, in 
giving a clear copy of the instrument, the emendation clause would 
‘be meaningless, there being nothing in the copy to which it could 
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apply. Other circumstances more or less remotely earing on the 

uestion at issue, shown in evidence or claimed to be matter of 
public history and judicial cognizance, were invoked by the defendant 
in support of his theory that the grant purporting to have been 
extended to Rafael de Aguirre on the 22d of October, 1838, was in 
fact forged by altering the final title issued to or intended for Per- 
fecto Valdez, so as to make it read as a grant to Rafael de Aguirre 
for the ten leagues on the Gabriel and the one league on Cow 
Bayou, including the premises in controversy. 

The plaintiff in rebuttal showed, what indeed was not denied by 
the delendant, that the signatures of the alcalde and of the assistant 
witnesses to the grant were genuine; the defendant’s theory being 
that the alterations constituting the forgery were made subsequent 
to the execution of the instrument. In this connection is to be 
considered the extreme strictness of the civil law in guarding 
against fraudulent alterations of public instruments —a familiarity 
with which must be presumed on the part of the officer who ex- 
tended the title in question and of those who were intereste | in it. 

The following passage, translated from Escriche’s dictionary of 
legislative title to instruments, will convey an idea of the rules of 
the civil law relating to this subject. From page 886, second col- 
umn: “In order that a public instrument be considered authentic 
and lawful the following circumstances are required:” . . . Page 
§88, second column, “8. That the document be cleanly written, 
without blanks, erasures, obliterations, interlineations or corrections, 
especially in the substantial parts; for example, in the names and 
surnames of parties, of the notary public and the witnesses, in the 
terms and the amount, and the thing in relation to which the writ- 
ing is done, in the compact and conditions, and in the day, month 
and year of the date, and in the place where the instrument was ex- 
ecuted ; and that, in case that any correction, obliteration or addition 
be made at the time of reading the instrument to the parties, the 
same be authenticated at the foot of it by the notary, previous to 
the signing, in order to prevent suspicion of fraud. Ley LIL, title 18, 
part 3; Ley XII, title 18, part 3; Ley I, title 23, title 10, Nov. Ree., 
and Code de Cem, art. 240. 

“The two laws of the Partidas above quoted characterize as sus- 
picious and unwortiy of credit any instrument of writing which has 
been scratched, corrected, underscored, written over, or torn or cut 
in any of the substantial parts above referred to, unless the party 
introducing it shall prove that it was done by force or accident; and 
on the contrary, they require its admission as valid if it bears no such 
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vices or defects in any of its essential parts, and when there is no 
suspicion of a fraudulent intent. 

“The second part of the provisions of these laws is perfectly just 
in relation to any instrument, whether a matrix or an original copy, 
for the rejection of a paper for an unimportant vice or defect would 
be intolerable. Likewise the first part of the provision concerning 
the copy called original, introduced or exhibited by a party in sup- 
port of his claim, appears to be just; since the instrument in his 
power, having operated, or having to operate, in his favor, an essen- 
tial alteration in it, and not authenticated by the notary publi, 
should be attributed to him, and nobody else, unless the contrary be 
proven. In fact, the laws above mentioned seem to have referred 
to that class of instruments. 

“ But shall we also apply the first part of the provisions to the 
‘matrix’ preserved by the notary public among his protocols? If 
the instrument (the matrix) appears with the obliterations, additions, 
corrections, or other alterations, not authorized as the law requires, 
shall it be null and void to the prejudice of either, and perhaps both, 
parties?) We may suppose either that the two instruments were 
closed and signed after the alterations were made, or, on the con- 
trary, that the alterations were made after the instrument had been 
perfected and signed. It would be natural to suppose that the in- 
strument was closed and signed without the alteration, for the pre 
sumption is that while writing the notary public would conform 
himself to the requirements of the law, and the law required him to 
mention and authenticate them before signing, if, in fact, they ex- 
isted at that time. Therefore an instrument shall not be null on 
account of the failure to approve or authenticate the alteration that 
may be found in it, because it should not be in the power of the 
notary public or anybody else thus to destroy the effects of an an- 
thentic document to the prejudice of the parties interested; but on 
the contrary the alterations shall bear the vice of nullity, the addi- 
tions, writing over, erasures and the corrections shall be considered 
as not having been made, and the words unlawfully written over or 
erased, or altered, shall be considered as existing, and shall have all 
their effects when their tenor can be ascertained, or an interpreta- 
tion, or combination of that which precedes, or that which follows, 
discloses their meaning. 

“It may objected that this would suppose fraud in the notary 
public, against the general rule that fraud should not be presumed; 
and that it is more reasonable to suppose in him mere neglect, and 
that he overlooked the alterations which were already made. But 
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in the first place it is quite possible that it was not the notary public, 
but some other person, who made the alteration; and in the second 
place the notary should blame himself for having given room for 
this presumption against him; in the third place, the fate of instru- 
ments should not be left at the mercy of an amanuensis, or other 
person who might be seduced by one of the parties. 

“ Besides, if the original copy is in existence, the fact of the re- 
production or omission of the words written or added may assist to 
ascertain whether the alteration was made before or after the clos- 
ing and signing of the principal document, and consequently it will 
be possible to decide whether there was fraud or a mere omission. 
From page 888. 

“Sixth. That the day, month and year, and the place or town 
where the instrument is executed, should be expressed as well as the 
names, surnames and residences of the parties and witnesses. The 
names of persons and towns should not be written with their initials 
alone, nor should any alterations or ciphers that in substantial things 
may produce obscurity, equivocation, or contention; and that quan- 
tities and dates be expressed in letters, and not in numbers and 
figures, under penalty of nullity of the instrument, and upon the re- 
sponsibility of the notary public for any damage and injury that 
by his act may accrue to the parties.” Escriche, Dici Leg., pp. 
§86-888. 

We have not overlooked the fact that the field notes contained in 
the title to Rafael de Aguirre for the lands on the Gabriel and Cow 
Bayou purport to have been made by the surveyor, F. W. Johnson, 
and from his deposition found in the statement of facts it appears 
that in 1833 he made a survey of the land in question for one Will- 
iamson (Williams?). But the answers of the witness, however im- 
portant to either party, are copied into the transcript without the 
interrogatories necessary to make them intelligible. The survey 
made by him and incorporated into the grant by Rafael de Aguirre 
are without dates. The testimony or duplicate original of the final 
title to Rafael de Aguirre, which ought regularly to have been issued 
and delivered to the grantee or his attorney on the extension of the 
title, is not produced or accounted for. Upon a review of all the 
evidence submitted by both parties to the jury on the issue of for- 
gery, we are not able to say either that their verdict was without 
evidence to support it, or that it was so manifestly against the 
weight of the evidence as to authorize this court, under its well set- 
tled rules, to set it aside. The appellant assigns as error the charge 
of the court submitting to the jury the issue whether or not the 
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original title from the government to Rafael de Aguirre, dated Oc- 
tober 22, 1833, was a forgery. Thecourt charged the jury, in effect, 
that the grant to Rafael de Aguirre, under which the plaintiff 
claimed, was on its face regular and sufficient to vest title in the 
grantee, and that the plaintiff was entitled to recover unless they 
should find from the evidence that the original title was a forgery; 
and charges asked by plaintiff, presenting at greater length his claim 
of title and ascertaining its sufliciency toentitle him to recover, were 
modified by the court by adding: “ Unless you find from the evi- 
dence that the final title was forged.” 

The court also submitted to the jury a special issue as to whether 
said original title was in fact forged; all of which is complained of 
by the appellant, and in support of his views he urges the authority 
of Hanrick v. Jackson, supra. It was held in Ianrick ». Jackson 
that the defendant claiming un‘ler a junior grant, and showing no 
equity existing prior to the iss :ance of the titleto Rafael de Aguirre, 
could not successfully impeach the grant for fraud or irregularity in 
its issuance, from which it is argued that in this case the defendant, 
whoalso claims under a junior right unconnected with any antecedent 
equity, ought not to be permitted to question the grant on the 
ground of forgery. But if the grant is a forgery; if it was in fact 
never issued by the oflicer by whom it purports to have been issued, 
or if by subsequent alterations it has been made apparently to con- 
fer rights not conferred by it at the time it was issued, then it is not 
voidable only; it is absolutely void, and is subject to attack by any 
one against whom it is sought to be used. We find no error, there- 
fore, in the submission to the jury upon the issues raised in this case 
of the question of the genuineness of the title under which the 
plaintiff claimed, and denying him the right to recover in case the 
jury should find it to be a forgery. 

It is insisted that the court erred in admitting in evidence, and 
afterwards in refusing to withdraw from the consideration of the 
jury, the several instruments already referred to, tending to show 
that Rafael de Aguirre had previously received a perfect title to 
eleven leagues on the Brazos, based on the same application and 
concession on which the grant in controversy purports to be based; 
that other grants, issued about the same time, and with which Wil- 
iams was also connected, recognized the survey made for Aguirre 
onthe Brazos; that Perfecto Valdez had taken the preliminary steps 
which would have authorized the extension to him of a final title, 
such as that under which the plaintiff claims appears to have been 
before its mutilation, together with the maps and sketches from the 
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general land office showing the location of the first eleven leagues 

ranted to Rafael de Aguirre on the Brazos, with corrected surveys, 
and of the Perfecto Valdez survey, also on the Brazos, with its con- 
nected surveys, and the certified copies made in 1888 and 1855 of 
the final title to Rafael de Aguirre for the lands on the Gabriel and 
Cow Bayou. The objection to the evidence was because of its sup- 
posed irrelevancy. 

We think, however, that on the issue of forgery made by the affi- 
davit, which must be sustained, if at all, upon circumstantial testi- 
mony, the evidence offered, though some of it was remote and 
entitled to but little weight, was proper to go to the jury and to be 
considered by them in connection with all the other facts and cir- 
cumstances bearing on the issue. 

The admission of the land office copies of the chain of title from 
Perfecto Valdez to Mrs. McManus was especially objected to on the 
further ground that, no final title having issued, they were not prop- 
erly archives of the land office; but we think they were properly 
admitted under the provisions of the Revised Statutes, sees. 2253, 
2259 and 3808. 

Such assignments and transfers are, under the provisions of the 
Revised Statutes, made archives of the land office, and are not subject 
to be withdrawn by the parties at interest, and the rule and the rea- 
soning in Short v. Wade, 25 Tex., 510, no longer apply. It is 
further to be observed that the error, if anv, in the admission of the 
certified copies would have been rendered immaterial by the subse- 
quent introduction of the original instruments themselves, which, 
coming from proper custody, to wit, the land office, and being more 
than thirty years old, were properly admitted without other proof 
of their execution. 

The appellant assigns as error the refusal of the court to admit 
in evidence the correspondence had in 1840 between J. P. Borden, 
then commissioner of the general land office, and James Howlett, 
county surveyor of the district embracing the eleven leagues on the 
Brazos granted to Rafael de Aguirre on the 4th of October, 183% 
and relating to that survey, the purport of which cor respondence 
was to show that Williams bad satisfactorily explained to the com- 
missioner that a mistake had occurred by which two grants of eleven 
leagues each had been granted to said Aguirre, and that in the opin- 
jon of the commissioner, that which included the ten leagues on the 
Gabriel, dated October 22, 1833 (the one involved in the contro- 
versy), Was a genu'ne one, and that the eleven-league survey on the 
Brazos was to be considered as subject to location and survey as 
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though no title to it had issued. It is contended by the appellant 
that the evidence was proper as tending to show an abandonment by 
Aguirre of the survey on the Brazos, a recognition on the part of 
the proper officer of the government of the fact of such abandon. 
ment, and a like recognition by the proper officer of the validity of 
the title now in controversy. It is only necessary to suggest in reply 
that the commissioner of the general land office had no authority 
to create or to annul titles to land by ew parte orders to the survey. 
ors. H. & T. C. R. R. Co. v. McGehee, 49 Tex., 489. 

The remaining assignments have been incidentally disposed of in 
the determination of those already considered. 


We find no error in the judgment of the court below, and it will 
be affirmed. 





AFFIRMED, 
[Opinion delivered June 22, 1883. ] 





Wma. Warumunp er At. v. Merrirr & Mercatr. 
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1. SuBROGATION.— When one furnishes money with an agreement that it shall 
be used in discharging a debt due for the purchase of land, and it is so 
used, with an understanding that he who advanced it shall have the same ~« 
remedies to recover his money thus loaned that the original vendor was en- 
titled to for the enforcement of his demand, the lender is subrogated to the 
rights of the vendor of the land. A like subrogation occurs to the lien of 
an administrator for purchase money on land sold at administrator's sale, 
and in behalf of the holders of preferred claims against the estate, who 
released the estate and surrendered them, and by agreement among all par- 
ties took the notes of the purchaser of the land, to be secured by vendor's 
lien and deed of trust. 

2. HoMESTEAD.— No homestead rights can be acquired in land as against one 

thus subrogated to the rights of the vendor for unpaid purchase money, nor 

can the widow of one in possession, claiming such homestead rights, claim 
that an allowance shall be made her from the land im proportion to the 
money actually paid, since the entire tract of land would be liable for what 
remained unpaid. 








Appreat from Tom Green. 
Blacker. 

This case originated in the county court of Tom Green county, 
and was an application, filed November 1, 1879, by appellants, to 
require the appellee, Merritt, as administrator of the estate of F. C. 
Taylor, deceased, to sell certain real estate, and apply the proceeds 
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to the payment of approved claims against the estate, owned by 
appellants. During the progress of the proceedings in the probate 
court, Fanny Metcalf, a minor, by her next friend, Charles Metcalf, 
intervened in the case and became a party to it, resisting the appli- 
cation of the appellants. 

The county court decided in some respects adversely to the appli- 
cation of appellants, and in other respects decided in their favor; 
they appealed to the district court of Tom Green county, and there 
the case was again tried, with amended pleadings filed, and again 
decided in some things adversely to and in other things favorably to 
appellants, and from this last judgment of the district court they 
appealed. 


Hancock & West, for appellants. 
John A. Green and Walton & ITill, for appellees. 


Witur, Cur Jusrice.—It appears from the proof in this cause 
that the two hundred acres claimed as a homestead by the appellee, 
Fannie Metcalf, was part of a tract of six hundred and forty acres 
purchased by Taylor from James, the administrator of F. P. Sawyer, 
deceased. At what precise date this purchase was made is not 
shown, but it was confirmed by the proper county court on the 29th 
of May, 1878. The deed to Taylor was not made until the 22d of 
October thereafter; and contemporaneously with the making of this 
deed Taylor executed to William Wahrmund a deed of trast upon 
the same six hundred and forty acres of land to secure the payment 
of six promissory notes given by him to said William Wahrmund 
and the other appellants in this cause. 

The recitals of the deed of trust show the purchase of the land 
by Taylor for $7,500 cash; the confirmation of the sale by the 
county court, and the fact that this entire purchase money was by 
order of the county court to be used in paying certain preferred 
claims held by the beneficiaries of the trust deed. They further- 
more show an arrangement amongst all parties concerned to this 
effect: that these beneficiaries, preferred creditors as before stated, 
were to receipt to the administrator for the amount due on their 
claims, and that he was to receipt to Taylor for the purchase money 
of the land, and that Taylor was to execute his promissory notes to 
these creditors for the balance due them from Sawyer’s estate, secur- 
ing them by the vendor’s lien and a deed of trust upon the six hun- 
dred and forty acres of land so purchased by Taylor from Sawyer’s 
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estate. Sawyer’s estate was thus paying a debt it owed appellants 
by transferring to them a debt it held against Taylor. 

In pursuance of this arrangement Taylor executed to each of 
these creditors a note for the amount of money due him from 
Sawyer’s estate, and secured the payment of these notes by a deed 
of trust on the six hundred and forty acres of land to Wm. Wahr. 
mund, one of the creditors, for the benefit of himself and the 
others, and received a deed for the land from Sawyer’s administra. 
tor. All these matters occurred on the same day, and were made 
with the consent of all parties interested, and were parts and parcels 
of the same transaction. 

The question is: “Did the transaction amount to a subrogation 
of appellants to the lien held by Sawyer’s administrator to secure 
the purchase money of the land?” 

If it did, then neither Taylor in his life-time, nor Fannie Met- 
calf after his death, could claim any homestead rights in any part 
of the land as against the parties holding such lien upon it. For, 
although Taylor had lived upon the land and occupied it as a place 
of residence for himself and family for several years before the 
execution of these deeds, yet he had no title to the land; was 
merely a tenant of Sawyer’s, and, of course, could have no home 
stead right in the land, and more especially against Sawyer, from 
whose estate he subsequently purchased. 

It is clear that previous to the date of the execution of the sev- 
eral instruments before fnentioned Taylor had not paid the pur. 
chase money. The order of court confirming the sale directed a 
deed to be made to him upon complying with the terms of sale, 
which was the payment of $7,500 in cash. The recitals in the 
deed of trust show that this money was not paid, but that an ar 
rangement had been made to cancel it by Tavlor’s assuming debts 
that Sawyer’s estate owed, the holders of these debts to have the 
same lien upon the land that Sawyer’s estate possessed for the pur. 
chase money, to be evidenced by a deed of trust upon the same 
_land. 

The transaction may be considered either as a transfer to appel- 
lants by the administrator of the claim he had against the land 
growing out of Taylor’s purchase, in consideration of their releasing 
the estate from all liability to them; or it may be regarded as if 
the appellants had furnished Taylor with the means of paying the 
purchase money of the land upon an agreement that they were to 
have the same remedies to recover the money thus provided that 
the original. vendor possessed to enforce his demand. 
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So well is it established in our own state by frequent decisions 
that the effect of such a transaction is to subrogate the parties who 
have purchased the claim against the vendee, or have furnished him 
the means to pay the debt due the vendor, to all the rights and rem- 
edies and liens previously held by the latter to enforce his debt, that 
there will be no necessity to strengthen the principle by argument, 
but we merely refer to authorities to sustain it. Hicks v. Morris, 57 
Tex., 658; Dillon v. Kauffman & Runge, 58 Tex., 696; Joiner »v. 
Perkins, decided at present term. 

The lien held by the administrator of Sawyer was a vendor’s lien 
to secure the purchase money (Wright ». Heffner, 7 Tex., 518), and 
this passed to appellants by force of the sienenninans under which 
the transaction was made, as well as under the express agreement of 
the parties as stated in the deed of trust. 

It is urged that the amount secured to the appellants in the deed 
of trust is less than the purchase money which Taylor was to pay 
for the land, and hence there can be nosubrogation. If the amount 
was greater there might be some question as to whether or not the 
excess was secured by the original lien, but the reduced sum is cer- 
tainly thus secured, being less than the amount for which the lien 
was held upon the land. The difference seemed to have been caused 
by payments previously made by Taylor to Sawyer’s estate. If 
so, it was nothing but proper that he should have credit for them, 
and the lien should not extend beyond the balance justly due by him 
to the estate. 

But no matter what that amount was, if secured, as we have seen, 
by a lien on the six hundred and forty acres of land, it held the 
whole tract bound for its payment. The homestead portion was as 
much subject as any other, for no homestead had beea acquired as 
against the lien. Dillon v. Kauffman & Runge, supra. Nor was 
the appellee entitled to have a partition of the land so as to have an 
allowance set apart to him equivalent to the amount of money 
which Taylor had paid on the notes. The balance of the claims 
unpaid was. a lien upon the whole, as no part of it had been re- 
leased in any manner whatever. 

As to the presentation of the deed of trust to Taylor’s adminis- 
trator, it is sufficient to say that there is nothing in this record 
which shows that it was not properly presented or brought to the 
knowledge of the county court so as to have the debts secured by it 
properly classified. No objection of that character was urged 
against the deed of trust, either in the county or district court; 
and in fact no defense of any character was set up by Taylor’s 
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administrator, but the contract was made by Miss Metcalf alone ag 
to the two hundred acres of land.claimed to be a homestead. hg 
did not claim that the deed of trust was not properly presented, but 
that this particular portion of the land was not subject to it. 

The application of appellants alleged that their claims had beep 
properly presented and allowed; and the finding of the court wag 
that the claims had been properly probated, and were in effect a 
lien on the six hundred and forty acres, less the two hundred aeres 
to which title was set up by Miss Metcalf, exempted because of 
their homestead character. From this finding there is no appeal or 
objections filed in this court by the appellees. 

The affidavit upon which the claims were allowed is not con. 
tained in the record, but it is merely stated they were allowed and 
approved by the administrator and the county judge. As no objee. 
tion was made below to their taking rank as secured claims, on this 
account, we must presume that the affidavit contained everything 
necessary to their proper classification. Besides it has been inti- 
mated by this court in the case of Danzey v. Swinney, 7 Tex., 617, 
that the law only requires that the claim be allowed and approved, 
except when the evidence of it is contained in the mortgage or deed, 
of trust alone. 

We think that the record shows the notes and the deed of trust 
sufficiently established; that they were secured by a lien upon the 
entire six hundred and forty acres, existing long previous to the date 
when Taylor acquired any homestead right in the land, and that the 
appellants were subrogated to all the liens held by Sawyer’s adminis- 
trator to secure the payment of the money for which the land was 
bought by Taylor. 

The court below therefore erred in setting apart any portion of it 
to Fannie Metcalf as a homestead, free of such lien. For this error 
the judgment must be reversed, and reformed so as to decree that the 
entire six hundred and forty acres of land be declared subject to 
such lien, and ordered sold for its satisfaction. 

This decision to be certified to the district court of Tom Green 
county, with directions to reverse the Judgment of the county court 
of that county, and to order it to enter up a decree in accordance 
with this opinion. 























REVERSED AND REMANDED. 
[Opinion delivered June 15, 1883.] 


Associate Justice Wusr did not sit in this case. 
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W. A. Taytor anp Wire v. Tuo. Brann er at. 
(Case No. 4183.) 

1. CONFEDERATE MONEY — EvIDENCE.— In a suit on a promissory note given in 
1863, and payable in ‘‘dollars” five years after date, the understanding of 
the paygies as to the character of money in which it was to be paid may be 
shown from the nature of the transaction and its attendant circumstances. 
If payable in Con federate money, the holder was entitled to recover its value, 
estimated at the date of the contract. 

9, LIMITATION —COVERTURE.— A note executed to a feme sole who marries 
before its maturity, and, qualifying as administratrix after her marriage, in- 
ventoried the note as assets of the estate of a former husband, is subject to 
the law of limitation, which cannot be defeated by setting up coverture. 

8. PLEADING.—A plea setting up matter in reply to the assertion of coverture, 
which had been pleaded to avoid limitation, need not be under oath. 


Apprat from McLennan. Tried below before the Hon. L. C. 
Alexander. 

Appellant Mrs. Virginia A. Taylor (formerly Virginia A. Downs), 
joined by her husband, W. A. Taylor, with whom she intermarried 
in December, 1866, as plaintiffs below, brought suit on the 18th day 
of September, 1875, against Theodore Bland and his wife, Sallie G. 
W. Bland, as defendants, upon a note, of which the following is a 
copy : 

« $9 500. Waco, Texas, June 2, 1863. 

“Five years after date'I promise to pay Mrs. Virginia A. Downs, 
or order, twenty-five hundred dollars, value received, with ten per 
cent. interest from date — interest payable annually, if I see proper 
so to pay it. ‘Turopore Branp.” 
And a deed of trust bearing even date with the note, given to 
secure the payment of the same, by Theodore Bland and Sallie G. 
W. Bland, upon a tract of land of nine hundred and thirteen acres 
and a stock of horses in McLennan county, and also against W. A. 
Fort, the trustee therein named, who had failed to execute the trust, 
and prayed for a judgment for the amount of said note and interest, 
a foreclosure of lien upon the land described (the horses having been 
already sold by Bland), and a decree ordering the sale of the same 
by the trustee or the sheriff for the satisfaction of such judgment. 

The appellees presented five issues by.their first amended original 
answer filed May 12, 1879, and their trial amendment filed Novem- 
ber 12, 1879, to wit: 

1. General denial. 

2. That it was “understood and intended,” when the note was 
made, it should be paid in Confederate money. 
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3. That the note was the property of the estate of F. ©. Dow 
deceased, and that plaintiif V. A. Taylor held the same in her pe 
resentative capacity, first, as surviving wife, qualified under the agt 
of August 26, 1856; and second, as the duly qualified administra. 
trix of the estate of F. C. Downs, and was, therefore, not entitled 
to recover in her own name and right. . 

4. A plea of the statute of limitation of four years. 

5. That two hundred acres of the land, being their homestead, 
was not subject to be sold for the debt. 

Trial, verdict and judgment for appellants for $661.07, and fore. 
closure of the lien on the nine hundred and thirteen acres of land, 
less two hundred acres, appellees’ homestead. 





Wm. L. Prather and John C. West, for appellants. 
) 


Anderson & Flint, for appellees. 





Warts, J. Com. Arr.— As Confederate States treasury notes con- 

stituted almost exclusively the money of the southern states during 
the war, the people of those states, in their ordinary and general 
transactions of bargain, sale, loans, ete., were compelled to a very 
large extent to contract with reference to that character of money, 
After the close of the war many contracts made during its existence 
payable in “dollars” came before the state and federal courts for 
construction and interpretation; and these courts finally settled 
upon this construction: that where the contract is payable in “dol- 
lars,” without designating the kind of money meant, the presump 
tion is that the contract called for legal tender “dollars.” Bat the 
facts and circumstances attending the transaction are admissible 
for the purpose of rebutting that presumption, and showing that in 
fact that term meant Confederate “ dollars.” 

Mr. Wharton, in his work on the Law of Evidence, sec. 948, states 
the rule as follows: “One of the most interesting applications of 
the principle before us arises from the confusion of currency during 
the late civil war. In construing contracts made in the Confederate 
States during the war, the consideration of which was so many 
‘dollars,’ to make the term ‘dollars’ mean a standard widely apart 
from that which the parties intended, would be a perversion of jus- 
tice. It has consequently been held admissible, in such cases, to 
show what was the currency the parties had in view. Where, how- 
ever, there is no parol proof offered, the presumption is that the 
lawful currency of the United States was intended.” 
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It has in other cases, as in this, been contended that the presump- 
tion could only be rebutted by positive evidence that other than 
lawful money of the United States was intended. Such, however, 
is not the rule; for, as said by Chief Justice Roberts in Heilbroner ». 
Douglass, 45 Tex., 405, “It is not perceived why that fact might not 
be proved by the circumstances attending the transaction as well as 
any other fact.” 

In the Confederate Note Case, 19 Wall., 559, Justice Field said: 
“The understanding of the parties may be shown from the nature 
of the transaction, and the attendant circumstances, as satisfactorily 
as from the language used.” 

This is a question of fact, in the determination of which the court 
or jury trying the issue should consider all the circumstances sur- 
rounding the particular transaction, such as the consideration moving 
the parties to the contract, the date of payment, in short any and 
every circumstance that would throw light upon the transaction, 
and lead to the correct solution of the question. 

Appellants claim that the court erred in instructing the jury that 
if they found that the contract intended Confederate money, then to 
estimate the value of that money at the date of the contract. The 
settled rule in this state is, that in such cases the party is entitled to 
recover the value of the Confederate money, estimated at the date of 
the contract, with stipulated interest on that amount. ~ Mathews ». 
Rucker, 41 Tex., 658; Johnson v. Blount, 48 Tex., 45. 

The proposition is also asserted that the contract or note being 
payable about five years after date, that evidently the appellee took 
the chances of having to pay the same in full, in whatever might 
then be legal tender currency. Such a result does not necessarily 
follow from the fact that the maturity of the note is fixed at a date 
when it was to be reasonably supposed that the war would be over. 
That is a circumstance for the consideration of the jury, with 
others, in the determination of the question as to what kind of 
money was contemplated by the contract. If, as a matter of fact, 
the parties intended to take the hazard or risk of the war, and that 
the note was to be paid or discharged in full in whatever might con- 
stitute the circulating medium at its maturity, then, as the war had 
concluded, there was no Confederate money, and as the legal tender 
money of the United States was the sole circulating medium at the 
maturity of the note, that would be the money called for by the 
contract. But such a result by no means necessarily follows from 
the fact that the maturity of the note was fixed at a time five years 
after its date. 
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Appellees assign as error the refusal of the court to give the jn. 
structions asked upon the question of limitation. To avoid the 
effect of the defense of limitation, the appellants asserted the mar. 
riage of Mrs. Taylor before the maturity of the note, and her ¢eop. 
tinued coverture thereafter. To meet and overcome that reply to 
the defense of limitation, appellees rejoined that after her marriage 
in 1867 Mrs. Taylor qualified as administratrix of Downs’ estate, 
and that the note sued on was assets of that estate in her hands, and 
further that administration was still open and pending. The court 
refused the instructions asked on the ground that the legal title to 
the note being in Mrs. Taylor, appellees could not show the equi- 
table title was in the estate, for the purpose of interposing the defense 
of limitation. 

; In this the court erred. If in fact she was the administratrix of the 
estate of her deceased husband, and the note was really assets of 
that estate in her hands, then so long as it thus remained, her covert- 
ure would not prevent the running of the statute. 

This rejoinder was not such a plea as the statute requires to be 
under oath; that is only necessary where the object of the plea is to 
abate the action as brought. This answer merely sets up matter 
in reply to her assertion of coverture, and if it is true would destroy, 
or rather overcome, that plea of coverture so far as it was intended to 
affect the defense of limitation. 

While the instructions asked and refused are not such as ought to 
have been given as asked, they were sufficient to call the court’s 
attention to an issue in the case which the court had refused to 
submit in the general charge. 

We conclude that the judgment ought to be reversed and the 
cause remanded. 












































REVERSED AND REMANDED. 
(Opinion delivered June 15, 1883.] 





D. L. Brooks v. H. W. Youna. 


(Case No, 4274.) 





1, HoMESTEAD — VENDOR'S LIEN.— The cancellation, by agreement of parties, of 
a deed made by husband and wife, which had conveyed the absolute title to 
the homestead, and had declared the amount of unpaid purchase money, 
without express reservation of a vendor's lien, cannot reinvest the husband 
and wife with such homestead rights in the land as will prevent it from 

being subjected to forced sale to satisfy notes for the unpaid purchase 
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money in the hands of one who acquired them before cancellation of the 
deed. The vendor's lien having once attached, the land can be subjected to 
sale to satisfy it, at the suit of such owner of the claim for purchase money, 
though new notes may be taken for the amount, without regard to the 
wife’s assent to such change. 


Apprat from Hill. Tried below before the Hon. Jo Abbott. 

Suit brought by appellant to recover $650 on a note, which on its 
face purported to be given to secure the payment of the purchase 
money of land described therein, and to enforce the vendor’s lien on 
the land. The defense set up against the alleged lien denied that 
the transaction was in fact a sale of the land to the defendant, but 
alleged facts which showed that at the time when R. K. Brooks 
(since deceased, and who was the husband of the plaintiff) conveyed 
the land in question to, and received the note sued on from, the 
defendant, the title to the land was legally and equitably vested in 
the defendant, and that it was then, and continued to be, the home- 
tead of defendant and his wife. That there had previously existed 
an executory contract between defendant and one Fancher, to con- 
vey to him said land in consideration of certain money paid and to 
be paid, the latter being evidenced by two notes given by Fancher 
to defendant for that portion of the purchase money, amounting to 
$1,100. That the said R. K. Brooks (the plaintiff sues as his surviv- 
ing widow and sole heir), having loaned to defendant $500 on inter- 
est at five per cent. per month, in order to secure its payment, the 
latter had transferred said two notes to Brooks as collateral security. 
That whilst the notes were thus held, Fancher and defendant can- 
celed their contract for the conveyance of said land, and by an 
understanding between all the parties, Brooks agreed to, and did, 
deliver up to Fancher his two notes; and it was agreed between 
Brooks and defendant that in lieu of his former security, that Fan- 
cher should convey to defendant the title to Brooks (the defendant 
and wife having previously executed their deed to Fancher); that 
the latter shouid convey the same to defendant, and, in considera- 
tion of the premises, the defendant should give a lien on the land in 
the deed to himself to secure the payment of the $500 loan. That 
the amount due on that account was embodied in the note sued on, 
and is recited in the deed as a part of the purchase money con- 
sideration for the conveyance to the defendant. That, in fact;. 
although the deed contains recital of much larger consideration, 
there was no other or further consideration than that which has 

been named. 


The character and description of the terms of the deed from 
VoL. LX—3 
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Young and wife to Fancher, and of the deeds from Fancher to 
Brooks, and from Brooks to Young, are stated in the opinion. 

The cause was submitted to the court without a jury; judgment 
for the plaintiff on the note alone, without foreclosure of the lien, 
The plaintiff appealed, assigning as error the refusal of the court 
to decree a lien as prayed for. 


S. C. Upshaw, for appellant. 
No briefs on file for appellee. 


Watxer, P. J. Com. App.— We withdraw the opinion in this cage 
delivered at a previous day of this term, owing to a change of our 
minds as to the questions presented in the record. Our former 
opinion proceeded upon the mistaken assumption that the deed from 
Young and wife to Fancher had reserved the vendor’s lien, whereas 
we find it otherwise. The proper statement of the case in that re 
spect is that the deed conveyed the title absolutely without making 
such reservation; it showed simply the amount of the consideration 
acknowledged to be paid, and also that part which remained unpaid, 
but it contained no stipulation that the vendor's lien was in express 
terms reserved to the vendors, Young and his wife. The contract 
of sale, therefore, was not executory ; the deed conveyed the abso- 
lute title, and the superior title to the land did not remain with the 
grantors, as it otherwise would have done, if the deed had expressly 
reserved the vendor’s lien. 

Young and wife, by virtue of their deed, conveyed the title to 
the land, and with that, consequently, their homestead rights in it. 
Our former opinion was predicated upon the reverse state of facts, 
viz., that the vendors had not parted with the title; that the con- 
tract of sale was executory; that they retained the superior title; 
and when the contract of sale with Fancher was canceled, that the 
vendors remained invested with their homestead rights, and that 
therefore the same could not be subjected to a mortgage in favor of 
Brooks, without the concurrent action of the wife of H. W. Young 
in making such mortgage. Upon the record as it actually exists, it 
is not necessary to determine, nor do we mean now to express, any 
opinion upon that supposed state of case, but shall confine the opin- 
ion to the case as we find it now to be. 

The facts relied on by the defendants were established substantially 
by the evidence, with no conflicting testimony concerning them. 
The case before us is resolved virtually, therefore, into a legal ques 
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tion as to what are the rights of the parties under the facts proved. 
At the time when it was agreed between Fancher and Young to 
cancel the sale of the land, Fancher being vested with the absolute 
legal title, he could, by a deed of conveyance, vest it in a purchaser, 
incumbered, nevertheless, with the equitable lien of the outstanding 
purchase money notes, which attached to the land. Young having 
previously transferred those lien notes as collateral security to Brooks, 
if Fancher had made the conveyance of the land directly to Young, 
the latter would have held his title subject to the enforcement of 
the lien notes in the hands of Brooks. But the transaction was not 
consummated in that direct mode. In pursuance of the under- 
standing between Young and Brooks, Fancher, by deed of date the 
18th of March, 1878, conveyed the land to Brooks, and at the same 
time, and evidently as a part of the same transaction, in pursuance 
of their agreement, Young gave his note to Brooks for the amount 
then due for the borrowed money owing to Brooks (to secure which 
the vendor’s lien notes made by Fancher to Young had been trans- 
ferred to Brooks as collaterals), and in consideration thereof, and to 
secure the note so given, Drooks, at the same time, conveyed the 
land to Young, and in the deed recited that note as the unpaid por- 
tion of the purchase money, reserving the vendor’s lien to secure its 
payment. The purpose of the parties was to save and preserve to 
Brooks the security for the payment of the borrowed money which 
he possessed by virtue of the $1,100 notes executed by Fancher, 
which he had held, and then held, as collaterals, and which said 
notes he surrendered to Fancher by a common understanding of all 
parties, accepting instead thereof the note of Young, which is sued 
on in this action, which is described in its face and identified in the 
deed from Brooks to Young as a purchase money note holding a 
vendor’s lien on the land thus conveyed. 

Notwithstanding the terms and forms of words that are used in 
the deed and note to designate the character of the lien, or to indi- 
cate the relative rights reserved on the one side and granted on the 
other, the transaction in its entirety will be considered in the light 
of the surrounding and attendant facts, in order that effect may be 
given to the intentions of the parties under the instruments of 
writing which they were meant to evidence. Parol evidence is ad- 
missible for that purpose. The application of this rule and _prin- 
ciple of law in the interpretation of written contracts is familiar, 
and is illustrated and enforced in several cases recently decided by 
our supreme court. See Hicks v. Morris, 57 Tex., 662, 663; Loving 
v. Milliken, decided at this term, opinion by Chief Justice Willie; 
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and see Edrington ». Newland, 57 Tex., 632, 633; also Goldmaa, 
Adm’r, v. Blum e¢ al., decided at this term, opinion by Justigg 
West (vol. 2, No. 1, Texas Law Reporter, p. 25). 

The proper construction, we think, of the transaction between 
Brooks and Young is, that the deed to the latter was intended to 
charge the title to the land with a lien on the land to secure the 
note sued on, to the full extent of the lien which Brooks had for. 
merly possessed as the holder of the purchase money notes; and 
that the deed and note sued on should be construed and enforced in 
favor of Brooks in the same manner as if Young, on receiving the 
deed, had executed to. Brooks, contemporaneously therewith, a 
mortgage on the land for the payment of purchase money, or to 
renew and secure a pre-existing incumbrance. See Hicks v. Morris, 
57 Tex., 664. 

The homestead having been conveyed away by Young and his 
wife, when they became reinvested with the title to the land on 
which it was situated, it returned to them burdened with an incum- 
brance; and the homestead right is consequently subordinate to the 
prior right of the creditor. H. W. Young, by the act of transfer. 
ring the purchase money notes of Fancher to Brooks, thereby caused 
the incumbrance of the vendor’s lien to pass beyond his own con- 
trol, and when he again sought to acquire title to the land, finding 
it thus incumbered, he was not restricted in his power to make such 
stipulations and contracts in relation to that incumbrance, by reason 
of any homestead right or interest of his wife in respect to the 
homestead. White v. Shepperd, 16 Tex., 163. 

We conclude, upon the whole case, that the proper disposition of 
this appeal is to reverse the judgment; and that the supreme court 
proceed to render judgment in favor of the plaintiff for the amount 
of the note, with interest from the date of the judgment, with a de- 
cree foreclosing the lien on the land. 

REVERSED AND RENDERED. 

[Opinion approved June 12, 1883.] 





W. K. Hamstew v. Taos. B. Kyicur. 


(Case No. 4007.) 
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81 354} 2 PLEADING.— An allegation that a note which plaintiff had signed as surety 
n for another was after its execution fraudulently altered, so as to make ita 
note for a larger specified sum, ‘‘either by the administrator to whom it 
was executed, or by the principal in the note, and that this was done 
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without the knowledge of the surety,” was held sufficiently specific in this 
case. 

¢. Practice — InsuncTion.— After exceptions to the sufficiency of a petition 
for injunction, it is too late for the defendant to urge for the first time after 
appeal that the allegations of the petition were not verified by affidavit. 
When the relief by injunction is sought after final hearing, the petition for 
injunction need not, as a general rule, be sworn to. 

8, EVIDENCE — RETURN OF SHERIFF.— In a direct proceeding to set aside a judg- 
ment, the judgment may be impeached by showing that the defendant in 
the suit in which it was rendered was never served with process; that the 
return of the sheriff showing service was false,and was the result of a 
fraudulent collusion between him and the plaintiff in the judgment. This 
case distinguished from Lawler v. White, 27 Tex., 250, and Fitch v. Boyer, 
51 Tex., 344. 

4, Practice.— In a suit to set aside a former judgment on account of a fraudu- 
lent combination between the plaintiff in whose favor it was rendered, and 
the sheriff, it was alleged that the defendant had never been served with 
process; that the judgment was rendered on the 6th of January, 1874, and 
that defendant did not learn that fact until the 11th of the same month; 
but he failed to state whether the court which rendered the judgment had 
adjourned for the term when he first learned that the judgment had been 
rendered. Held, 

(1) That an exception based on the plaintiff's failure to state whether the 
term of the court had adjourned when he first learned that a judgment had 
been rendered against him, would not be heard when presented in the 
supreme court for the first time. 

(2) This case distinguished from Bryorly v. Clark, 48 Tex., 345. 


Arrrat from Milam. Tried below before the Hon. Spencer Ford. 

The original petition in this cause was filed January 21, 1874; 
the first amendment, October 30, 1877. The second amendment 
which appeared in the record was filed March 31, 1879, and a trial 
amendment April 1, 1879. 

The object of the suit, by W. K. Hamblen, was to enjoin a judg- 
ment which had been rendered in the district court of Milam 
county January 6, 1874, in favor of appellee against appellant and 
one W. HI. White for the sum of $1,607.04, and costs. 

The original petition and various amendments thereto charged, 
in effect, that about the 26th of November, 1856, Wm. H. White 
purchased of Thomas B. Knight, administrator of the estate of 
Cavendish Knight, property of the aggregate value of $1,700, and 
executed his note to said administrator for said sum, with plaintiff 
and one A. II. Moss as his sureties; that after the note was signed 
by plaintiff it was fraudulently altered by said administrator, 
Knight, or by White, the principal, so as to make it a note for 
$2,046.10, and that this was done without the knowledge of plaintiff. 

That on February 14, 1860, the administrator brought suit in the 
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district court of Milam county on the altered note against White 
and Moss and plaintiff as sureties, and on January 6, 1874, re 
covered judgment against the estate of White and against plaintiff, 
having dismissed as to Moss. Plaintiff averred that he had 
never been cited in that suit, and had no knowledge of its existence 
until January 6, 1874,— after judgment had been rendered; that 
the return of the sheriff to the effect that this plaintiff had beep 
cited in that suit was false and was procured by a fraudulent com. 
bination with the plaintiff therein; that this plaintiff never ap. 
peared or made any defense in that suit; that White and Mogg 
were both duly cited in that suit and were both men of large prop. 
erty, amply able to pay the note; but by the neglect and delay of 
Knight in prosecuting his suit, both having died, their estates were 
insolvent when the judgment was taken; that if plaintiff had known 
of the existence of the suit and had been permitted to make his de. 
fense, he could have shown that the note had long since been paid 
off anc discharged. He prayed that on final hearing the injunction 
be perpetuated; that he go hence without day, and be discharged 
from all liability by reason of said judgment. 

The original suit was described by its docket number and style. 

From the briefs it appeared that the original petition was sworn 
to, but not the amendments. 

On the Ist of April, 1878, appellee filed his amended answer in 
lieu of all of his former pleadings, and presented : 

1. A general demurrer to appellant’s second amended petition. 

2. A special demurrer thereto, setting up eight special grounds of 
exception. 

3. A general denial. 

4. A special answer, contesting all the allegations in plaintiff's 
petition. 

The second, sixth and seventh special exceptions were sustained, 
and were as follows: 

Exception No. 2 of defendant is as follows: “That the allegations 
of fraud in the execution of the note sued on in the original suit, 
upon which judgment was obtained, are too vague and indefinite, 
and not sufficient in law to impeach the execution of said note in 
this suit.” 

Exception No. 6 of defendant is as follows: “That plaintiff in this 
action cannot impeach the return of Rufus Stinnett, sheriff, showing 
that plaintiff was duly and legally cited to answer in said original 
suit, and if he could, the allegations and prayer of his petition are 
not sufficient in law for that purpose.” 
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Exception No. 7 of defendant is as follows: “That plaintiff can- 
not contradict the recitals of the record in said judgment, showing 
that he was duly served with process and appeared by attorney in 
said suit; and the allegations of his petition are not sufficient for 
that purpose.” 

The assignment of error presents the judgment sustaining the ex- 
ceptions set out above. 


X. B. Saunders, for appellant. 


Davis & Beall and N. P. Garrett, for appellee. 


Detany, J. Com. Aprp.—There is but one assignment of error, 
which is in substance as follows, viz.: The court erred in sustaining 
the second, sixth and seventh special exceptions of the defendant to 
the plaintiff. 

The second of these exceptions is as follows: “That the allega- 
tions of fraud in the execution of the note sued on, in the original 
suit upon which judgment was obtained, are too vague and indefi- 
nite, and not sufficient in law to impeach said note in this suit.” 

The plaintiff's allegations are that he signed a note for $1,700 as 
surety for White; that after his signature was placed upon it, it was 
fraudulently altered, either by White or by the defendant, so as to 
make it a note for $2,046, and that the judgment was taken against 
him upon this latter note. These allegations appear to us suffi- 
ciently specific, especially when tested by the very general excep- 
tions of the defendant. 

But appellee, in his brief, insists that these allegations of the 
plaintiff were not verified by his affidavit. That objection should 
have been addressed to the court below. It is vain to urge it here, 
after he has by his exception admitted the allegations to be true. 
The plaintiff does not appear to have asked for a preliminary injunc- 
tion, and when that relief is sought after final hearing, the petition, 
as a general rule, need not be sworn to. Eccles v. Daniels, 16 Tex., 
136. 

The sixth exception is as follows, viz.: “ Plaintiff in this action 
cannot impeach the return of the sheriff, showing that plaintiff was 
duly and legally cited to answer in said original suit; and if he 
could, the allegations and prayer of his petition are not sufficient in 
law for that purpose.” 

Appellee refers us to the cases of Fitch . Boyer, 51 Tex., 344, 
and Lawler v. White, 27 Tex., 250. The doctrine of those cases is 
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well settled, but it is applied only to collateral proceedings. This jg 
a direct proceeding to set aside a judgment; and the allegation 
is that the return of the sheriff was false, and was the result of a 
fraudulent collusion between him and the plaintiff in the judgment, 
It is only in the absence of fraud or mistake that the return of the 
sheriff is conclusive. Ayres v. Dupree, 27 Tex., 594; King v. Rus. 
sell, 40 Tex., 124. 

What we have already said disposes of the seventh exception also, 
and we need not comment upon it. If the plaintiff's allegation, 
that the false return was the result of a combination between the 
plaintiff and the sheriff, this suit can be maintained notwithstanding 
the recitals in the judgment. Freem. on Judg., sec. 495. 

But appellee insists that the petition was rightly dismissed be. 
cause it showed that the judgment in the former suit was rendered 
on the 6th day of January, 1874; that the plaintiff learned the faet 
on the 11th of the same month; but does not allege that the court 
had then adjourned, or give any reason why he had not filed a mo- 
tion for a new trial at that term. And he refers us to the case of 
Bryorly v. Clark, 48 Tex., 345. 

In that case Bryorly had been served with process, and a judg- 
ment by default was taken against him while his counsel was tem- 
porarily absent. He filed a motion for a new trial which was 
overruled. Ile afterwards, and while the court was still in session, 
filed an original suit to set aside the judgment. 

The supreme court held that, as the district court was still in ses- 
sion, and could set aside the judgment upon motion at any time dur- 
ing the term, Bryorly, instead of bringing a new suit, should have 
set up the same facts in an amended motion for a new trial, or should 
have shown some good reason for not having done so. 

We do not think that there is any necessary resemblance between 
the two cases. And if this objection had been made in the court 
below, it might perhaps have been met by the plaintiff. 

Our opinion is that the judgment should be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion approved June 12, 1883.] 
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O. S. Ecuots v. B. D. McKie ew at. 
(Case No. 4393.) 


1, TRESPASS TO TRY TITLE — PLEADING.— In trespass to try title,‘an answer to 
the merits admits for the purposes of the suit that the defendant is in posses- 
sion of the land described in the petition, but cannot be construed into an 
admission that the land is included within the calls of the grant under which 
the plaintiff claims. Hence the latter fact must be established by evidence 
before the plaintiff can recover. 

9, EstoprpeL.— To constitute an estoppel, the act or statement must be shown to 
have had a direct influence upon the conduct of the party claiming its 
benefit; following Scoby v. Sweatt, 28 Tex., 731; Watson v. Hewitt, 45 
Tex., 472, and Lewis v. Castleman, 27 Tex., 421. 


Aprrat from Navarro. ‘Tried below before the Hon. D. M. Pren- 
dergast. 

Trespass to try title, brought by R. D. McKie e¢ al. against ap- 
pellants. Plaintiffs claimed that the land was embraced in the 
Rachael Leach grant, and derived title from Jacob Elliot, de- 
ceased, McKie suing as his executor, and the others as his legatees. 
The appellants claimed under the Everett grant, and answered by a 
special plea of estoppel, not guilty, and suggestion of improvements. 
Exceptions were sustained to the plea of estoppel, and appellants filed 
a trial amendment reasserting the facts claimed to constitute the es- 
toppel, with some additions, and also denied that the land described 
in the petition was embraced in the Leach grant. Special excep- 
tions were sustained to this amendment. 

Verdict and judgment for the appellees. 

The charge complained about was as follows: “The defendants, 
by their plea of not guilty, admit that they are in possession of the 
land claimed by the plaintiffs, and the plaintiffs having shown title 
in themselves to the land so claimed, and there being no other evi- 
dence in the case, you will find for the plaintiffs.” 


Simkins & Simkins, for appellants. 
. 


Rice & Mehie, for appellee. 


Warts, J. Com. Arr.—In their trial amendment appellants denied 
that the land described in appellees’ petition was embraced in the 
Rachael Leach league, under which appellees claimed. This denial 
presented the issue of fact for determination, with the burden upon 
appellees to establish their claim. If the exceptions to that amend- 
ment which were sustained disposed of that part of the answer, 
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then the court erred to that extent in the ruling. The provision g 
the Revised Statutes to the effect that the plea of * not guilty,” oy 
any other answer to the merits, shall be taken as an admission of the 
defendant, for the purpose of that action, that he was in the POsseg. 
sion of the premises sued for, unless he states in his answer the 
extent of his possession or claim, in which event it shall be gy 
admission to that extent only, would not have the effect to destroy 
that part of the answer denying that the land sued for was embraced 
in the Leach grant. By giving that section of the statute the mog 
liberal construction, it amounts to no more than this: that ap 
answer to the merits admits, for the purposes of the suit, that the 
defendant is in possession of the land described in the plaintiffs 
petition. It is no admission whatever that the land thus described 
and sued for is included in the calls of any particular grant or other 
muniment of title. 

There is no rule better established in our practice than that in 
suits of this character the plaintiff must recover, if at all, upon the 
strength of his own title. The burden is upon him to establish title 
to the particular land sued for. His assertion of title in pleading to 
the land described is not evidence that it is included in the calls of 
the grant under which he claims. This fact he must establish by 
evidence to entitle him to recover, unless it is admitted by the oppos 
ing party. As before remarked, the statute does not in language 
say, nor was it ever intended to be so understood, that answer to the 
merits was not only an admission that the defendant was in posses 
sion of the land sued for, but that such land was included in the 
grant under which the plaintiff claimed. 

In the absence.of a specific denial of possession by the defendant, 
the whole purpose was to dispense with the formal proof by the 
plaintiff of such possession, which had theretofore been required to 
entitle him to a recovery, notwithstanding the defendant had filed 
an answer to the merits. 

By the charge of the court, the fact that appellants had filed a 
plea of “not guilty” is made to dispense with the necessity of ap 
pellees’ proving that the land described in the petition was embraced 
in the grant to Rachael Leach, which is clearly not the law. 

As a plea of estoppel, we think the appellants’ answer and trial 
amendment fatally defective. 

The rule is well settled, that when a person by his words or cot 
duct wilfully causes another to believe in the existence of a certain 
state or condition of things, and induces him to act on that belief, so 
as to alter his own previous position, the former is concluded from 
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averring against the latter a different state of things as existing at 


the same time. 
But to constitute an estoppel, the act or statement must be shown 


to have had a direct or immediate influence upon the conduct of the 

arty claiming its benefit. For only such persons as have acted on 
the faith of admissions, or against whom the subsequent assertion 
of the truth of the case would operate as a fraud, can insist upon 
the estoppel. Scoby v. Sweatt, 28 Tex., 731; Watson v. Hewitt, 45 
Tex., 472; Lewis v. Castleman, 27 Tex., 421. 

However cogent the facts asserted in these answers might be as 
evidence that the true line of the Leach survey was at the point as 
claimed by appellants, they do not constitute an equitable estoppel 
or an estoppel in pais. 

There is no privity shown to constitute it an estoppel of record, 
even if the averments were sufficient in other respects. 

We conclude that the judgment ought to be reversed and the 
caus? remanded. 

RevVERSED AND REMANDED. 

[Opinion adopted June 1, 1883.] 





W. M. Brown er av. v. C. M. McLennan er At. 
(Case No. 4096.) 


1, HomEsTEAD.— The homestead right of one having an undivided interest in a 
tract of land exceeding two hundred acres in quantity is not confined to the 
undivided interest in two hundred acres, including the improvements, but 
extends to an undivided interest of two hundred acres of the entire tract. 
The party claiming homestead rights under such circumstances cannot 
designate the homestead by metes and bounds; following Jenkins v. Volz, 
54 Tex., 639. 


Error from Falls. Tried below before the Hon. L. C. Alexander. 

grown & Scott brought this action of trespass to try title against 
McLennan, May i4, 1874, claiming the land by and through a judg- 
ment, orders of sale and constable’s deed. The judgments were 
respectively in favor of Brown & Scott, against Z. I. Morrell, ob- 
tained before a justice of the peace on service by judicial attach- 
ment. 

Morrell made himself party defendant as the landlord of McLennan, 
and, among other things, asserted that he only owned an undivided 
interest of one-third in the three hundred acre tract, and claimed 
the same as his homestead. 
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Other answers and exceptions were filed by the defendants, ang 
acted upon by the court, which it is not necessary to notice, 
Judgment rendered for defendant Morrell, etc. 


I. L. Scott, for plaintiffs in error. 


No briefs on file for defendants in error. 





Warts, J. Com. Arrp.— Admitting that the tract of land aboy 
which this controversy arose contained three hundred acres, stil] jt 
appears that appellant Morrell only owned an undivided one-third 
interest in the tract. He claimed, and the court found, that his ep. 
tire interest in the tract was his homestead, and had become such 
prior to the accrual of appellants’ asserted rights. 

That Morrell and family had a homestead on the land is not 
seriously contested, but is in fact tacitly admitted. Appellants, 
however, contend that the homestead was limited to his interest in 
two hundred acres of the land, including his improvements, and 
that his interest in the remaining one hundred acres was not pro- 
tected as part of the homestead. In support of this proposition 
they cite the case of Clements v. Lacy, 51 Tex., 161. That wasa 
peculiar case, decided with reference to its facts. The court did not 
there announce any general rule to be applied in subsequent cases, 

In Jenkins v. Volz, 54 Tex., 639, the very question here under 
consideration was considered and determined against the view in- 
sisted upon by appellants. It was there said: “ But we are fur 
ther of opinion that the homestead right of appellants was not 
confined to their undivided interest in the two hundred acres, includ. 
ing their improvements, but extended to an undivided interest of 
to hundred acres of the five hundred and twenty acre tract, and 
that until partition had, it was out of their power to designate their 
homestead by metes and bounds.” 

That case is decisive of the proposition urged by appellants. 

The effect of the foreclosure of the judicial attachment upon the 
land, as precluding the assertion of the homestead right by appellee 
Morrell, is not made a question in the case, and will not be consid- 
ered further than to remark that whatever might have been the 
effect as to him, as his wife was no party to that proceeding, it could 
not preclude her from asserting the homestead right. 

As it satisfactorily appears that all the interest appellee Morrell 
ever had in the land was protected from forced sale because of its 
homestead character, other errors complained about are immaterial, 
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is 
for under the facts of the case the appellants could not rightfully 
recover the property. 

In other words, the rulings assigned as error could, considering 
the entire case, work no injury to appellants. The judgment, 
therefore, ought to be affirmed. 

AFFIRMED. 

[Opinion approved June 15, 1883. ] 





L. W. Curtstran v. J. D. Crawrorp. 
(Case No. 734.) 


1. APPEAL BOND.—It is not necessary that an appeal bond, given on appeal 
from a judgment of a justice of the peace, should show that the judgment 
from which the appeal was taken was a final judgment, or that it should 
show the amount for which the judgment was rendered. Both these facts 
are determined by an inspection of the transcript. 

9, Same.— It is sufficient if such bond appears prima facie to be given to secure 
an appeal from the judgment certified to by the justice and is conditioned 
as required by the statute. 


Aprrat from Palo Pinto. Tried below before the Hon. T. L. 
Nugent. 


Jasper N. ITaney, for appellant. 


Warxer, P. J. Com. Arp.— This was an appeal from a judgment 
of a justice of the peace to the district court — the civil jurisdiction 
of the county court of Palo Pinto county having been transferred 
to the district court. Christian sued Crawford on an account in 
the justice’s court, and judgment was there rendered in favor of de- 
fendant, dismissing the cause at plaintiff's costs, from which the 
plaintiff appealed. The appeal was dismissed in the district court 
on the defendant’s motion to dismiss it on the following grounds: 
First, because the appeal bond fails to show that a final judgment 
was rendered from which the appeal was taken; and second, because 
the appeal bond does not show the amount of the judgment. 

To both of these grounds of objection it is to be replied that the 
requirements of the statute for an appeal bond from the justice’s court 
do not make it necessary for the bond to show either the one or the 
other fact referred to in the motion. No appeal lies from the jus- 
tice’s court unless from a final judgment (R. S., art. 1638), but the 
appeal bond is not required to show whether the judgment appealed 
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from is final or not. The transcript from the justice’s docket must 
show the character of the judgment, and it is not the provinee of 
an appeal bond to perform that service. It is sufficient that the 
appeal bond appears, prima facie, to be given to secure ana 
from the judgment which the justice certifies to the appellate court 
in the transcript of the proceedings had before him, and is condj. 
tioned according to the statute. See R. S., art. 1639, Neither ig jt 
necessary for the appeal bond to show the amount of the judgment, 
The same reasons support this point as do the former one aboye 
discussed. 

It is essential that it should appear that the appeal bond applies 
to the judgment appealed from; that is a matter of identification 
and description, and both may be complete and sufficient for that 
purpose without the necessity of showing in the bond itself the 
amount of the judgment appealed from, or that it was a final judg. 
ment. 

The recitals in the bond descriptive of the judgment which was 
appealed from, taken in connection with the transcript from the 
justice’s court, show with reasonable certainty that the bond was 
given, and applies to the judgment which was before the court on 
the justice’s transcript. 

The court, we think, erred in dismissing the appeal on the motion, 
and for that error the jadgment ought to be reversed and the cause 
remanded. 

REVERSED AND REMANDED, 


[Opinion approved June 15, 1883. ] 





L. A. Franks er AL. v. Carorine CHAPMAN ET AL. 
(Case No. 4726.) 


1. JURISDICTION OF DISTRICT COURTS IN PROBATING WILLS.— The district courts, 
under the constitution in force, have no jurisdiction to annul, by an original 
proceeding, the action of a county court in probating a will, and in such pro 
ceeding to probate it. 

2. Same.— A county court is not bound to observe a decree rendered by a district 
court unless the jurisdiction of the district court has properly attached, 

8. SamMe.— The district court can only exercise the appellate jurisdiction over 
probate courts conferred by the constitution, on appeal or certiorari. 


Aprrat from Atascosa. Tried below before the Hon. D. P. Marr. 
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Morrison & Bowen, for appellants, cited on the question of 
jurisdiction : Constitution, art. V, secs. 8 and 16; R.S., arts. 1889 and 
1790; and Brockenborough v. Melton, 55 Tex., 503. 


HL D. Marr, for appellees, cited: Murchison v. White, 54 Tex., 84; 
Lynch ». Baxter, 4 Tex., 443 et seg.; 6 Porter, 219; 10 Ala., 977; 12 
Tex., 562; 24 Tex., 526; 26 Tex., 87; 4 Tex., 113. 


Srayton, Associate Justice.— Appellants, claiming to be children 
and heirs of one G. W. Chapman, deceased, brought this suit, by orig- 
inal petition in the district court of Atascosa county, on the 4th day 
of September, 1882, against appellees, to contest the validity of « 
will of said G. W. Chapman, and to set aside a decree of the county 
court of Atascosa county, made July 22, 1879, admitting such will 
to probate, claiming in their petition that G. W. Chapman died 
June 4, 1879, 9, leaving an estate valued at $50,000; that the probate 
of his will in said county court was void. There was a prayer that 
the will, as probated, be declared void, and that the proceedings of 
the county court probating it be annulled, and for general relief. 

The defendants filed pleas to the jurisdiction of the court, and 
also presented the same question by demurrer. The pleas and de- 
murrer, were overruled, and a trial was had, which resulted in set- 
ting aside the probate of the will in the county court; and the court 
then heard evidence and proceeded to, and did, establish the same 
paper which had been probated in the county court as the will of 
G. W. Chapman. 

There are many questions raised by the assignments of error; but as 
we are met at the very threshold of the case with the question as to 
whether the district courts, since the adoption of the present consti- 
tution, have jurisdiction, by an original proceeding, to annul the 
action of a county court, had in the probate of a will, and in such 
proceeding to probate a will, this question, in the view we take of 
it, renders the consideration of any other question unnecessary. 

Under the constitution of 1845, the district courts were given 
“original and appellate jurisdiction and general control” over the 
inferior tribunal to which was confided the transaction of business 
appertaining to estates. Art. IV, sec. 8. 

The county courts were empowered, among other things, to take 
probate of wills (Pasch. Dig., 1226); and, under the power given in 
that constitution to the legislature to regulate the manner in which 
the original or appellate jurisdiction of the district courts should be 
exercised over the courts of probate, the legislature provided that 
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any person interested in any will that had been probated might, at 
any time within four years after such will was admitted to proba 
institute suit in the district court to contest its validity. Page) 
Dig., 1262. 

Under the provisions of that constitution and the statute, it was 
held that the district courts had jurisdiction to try suits instituted 
to contest the validity of wills which had been admitted to probate 
Parker v. Parker, 10 Tex., 86; Vickery v. Hobbs, 21 Tex., 579, 

The present constitution, unlike the former, confers no original 
jurisdiction upon the district courts over the county courts sitting ag 
probate courts. The constitution provides that “the district courts 
shall have appellate jurisdiction and general control in probate mat. 
ters over the county court established in each county for appointing 
guardians, granting letters testamentary and of administration, for 
settling the accounts ef executors, administrators and guardians, 
ard for the transaction of business appertaining to estates; and orig. 
inal jurisdiction and general control over executors, administratory, 
guardians and minors, under such regulations as may be prescribed 
by the legislature.” Constitution, art. V, see. 8. 

This section evidences that while an original jurisdiction and con. 
trol over executors, administrators, guardians and minors is given 
to the district ccurts, the sole jurisdiction given to such counts over 
the county courts sitting in probate is an appellate jurisdiction, and 
that that must be exercised under such regulations as may be pre 
scribed by the legislature. 

To enable the district courts to exercise the appellate jurisdiction 
thus conferred over probate courts, the legislature has provided that 
the decrees of probate courts may be revised upon appeal or upon 
certiorari. R.S%., arts. 290-298, 2200-2208, 3213, 3214. The parties 
seek in this cause to revise, review or correct proceedings had in the 
probate court; to annul its decree probating the will of Chapman; — 
and to do so, they must pursue the method prescribed by law to 
confer jurisdiction of the matter upon the district courts, for such 
courts have no original jurisdiction to probate wills, nor to annula 
decree of a probate court admitting a will to probate, unless it be 
in a case in which a county judge is disqualified, when such power 
is expressly conferred. Const., art. V, sec. 16. 

Under the present constitution, which contains no grant of origi- 
nal jurisdiction to the district courts over county courts in probate 
matters, except in case above stated, we believe the true rule to be 
that stated by Lipscomb, justice, in the case of Newson v. Chris 
man, 9 Tex., 117, in which it was said: “ We believe that wherea 
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person, and not the court, is to be acted upon, this jurisdiction may 
be exercised by proceedings in the usual form, to prevent an injury, 
or to enforce a remedy. But wheré it is to control an inferior 
jurisdiction, by acting upon such tribunal, to restrain its action, or to 
review, revise or correct its proceedings, it must be by the use of 
some process issued from the district court or one of its judges. To 
this there is an exception,— that an appeal will lie from the probate 
court to the district court.” 

Such being the rule under the constitution of 1845, which gave to 
the district courts original jurisdiction and control over probate 
courts, limited in its exercise only by such regulations as might be 
prescribed by law, the reasons for its enforcement become much 
stronger when the district courts have only an appellate jurisdiction 
over county courts in probate matters. 

The Revised Statutes do not provide any mode other or different, 
for contesting the validity of a will which has been admitted to 
probate, than is provided for the revision of any other decree of the 
county court sitting in probate. Art. 3213 provides that “any per- 
son interested in any will which shall have been probated under the 
laws of this state may institute suit in the proper court to contest 
the validity thereof, within four years after such will shall have been 
admitted to probate, and not afterward.” This does not prescribe 
the mode of procedure, nor in what court it shall be instituted, 
but simply limits the time within which such procedure shallk be 
instituted. 

The reference indicates that this section of the Revised Statutes 
is a part of section 3 of the act of August 9,1876. General Laws 
1876, p. 94. 

A reference to the original act shows that it was intended that 
the proceeding to set aside the probate of a will should be insti- 
tuted in the court in which the will was admitted to probate; and 
it might be held, as the section of the Revised Statutes referred to 
does not indicate in what court a proceeding should be instituted 
to set aside a will which has been probated, that it was the inten- 
tion of the legislature that it should be instituted in the probate 
court, as provided by the act of August 9, 1876. R. 8., Final Title, 
sec. 19. 

This view is strengthened by the fact that, in addition to the 
remedies which are given by appeal and by certiorari to correct any 
decree which may have been made in a probate court in reference to 
the estate of a person under guardianship, the statute expressly 
gives a remedy by bill of review in the-same court in which the 
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proceeding sought to be corrected was had. R. S., art. 2717. This 
would seem to be a peculiarly proper course of procedure in refep. 
ence to the annulling of a decree of a probate court probating q 
will. 

As the district courts have no original jurisdiction to probate 
wills, except in the case speeially provided for in the constitution, 
if such courts can probate a will at all in other cases, it can only be 
done by them when jurisdiction is had over the case under the appel- 
late jurisdiction g given by the constitution. 

The district courts havi ing no general original jurisdiction to pro- 
bate wills, and no original jurisdiction or control over probate 
courts, a decree rendered by a district court could have no effet 
upon a probate court or its decree, unless it acquires an appellate 
jurisdiction of the case as the constitution and laws prescribe; and 
therefore a county court would not be bound to observe any decree 
which a district court might make without first acquiring such juris. 
diction, any more than would a district court be bound to observe a 
decree or judgment which this court might assume to render in any 
original proceeding which a party might here institute, but of which, 
under the constitution and laws, this court has no original jurisdic. 
tion whatever. 

A judgment rendered by this court, in the exercise of its appel- 
late jurisdiction, is binding upon all inferior tribunals, and it has 
power to enforce its decrees through the inferior tribunal; and in 
like manner would a judgment of a district court, in the exercise of 
its appellate jurisdiction, be binding upon a county court as well as 
upon the parties to the cause, and it would have the power to com- 
pel the inferior tribunal to execute its judgment; but before it could 
exercise such power, it would be necessary that it acquire such juris 
diction over the cause, the parties, and over the probate court, as 
would authorize it to exercise such control not only of the parties 
and subject matter, but also of the court whose decree was to be 
affected by its action. 

Such a jurisdiction can be acquired by a district court over a de 
cree of the probate court, and over a probate proceeding, only by an 
appellate proceeding under the provisions of the present consti 
tution. 

If there was an express provision in the statutes that the probate 
of a will admitted to probate in a county court might be contested 
by a suit in the district court, as there was in the act of March 20, 
1848 (Pasch. Dig., 1262), it would then become necessary to inquire 
whether such a suit was an appellate proceeding or not. But there 
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jg no such provision; and as two methods have been provided by the 
legislature by which a decree of a probate court, admitting a will 
to probate, or refusing to admit it, may be reviewed, nel rather tried 
de novo by the district courts, one or the other of these methods of 
procedure must be followed or a district court cannot acquire juris- 


diction. Habre eee 
Hence we conclude that the district court had no jurisdiction of 


this cause as brought before it, and it is therefore unnecessary to 
consider the other matters presented by the assignments of error of 
the respective parties. | 

The judgment of the district court will be reversed, and the 
cause dismissed ; and it is accordingly so ordered. 


REVERSED AND DISMISSED. 
[Opinion delivered June 19, 1883. ] 


Associate Justice Wesr did not sit in this case. 
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R. H. West v. R. E. Burke. 
(Case No. 3893.) 

1. COUNTY COMMISSIONERS’ COURT — STATUTE CONSTRUED.— While a county 
court may meet and transact business in the absence of the county judge, 
the law does not in such case recognize any number of the county commis- 
sioners less than the whole as constituting a court. It results that any order 
made by three county commissioners, in the absence of the county judge, 
is not the order of a court, and is void. 


Apprat from Dallas. Tried below before the Hon. Geo. N. 
Aldredge. 


Eblen & Robertson, for appellant. 


Derany, J. Com. Arr.— The act of August 23, 1876, sec. 6 (Laws 
1876, p. 286), after fixing the fees of the county judge for certain 
services, provides that he shall receive “for presiding over the 
county commissioners’ court, ordering elections and making returns, 
and transacting all other county business not otherwise provided 
for, such sum as shall be allowed by the county commissioners’ 
court.” 

In February, 1877, the commissioners’ court of Dallas county 
made an order allowing to appellant as county judge $900 per 
annum for the services above mentioned. On the 1st day of Decem- 
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ber following, three of the county commissioners, assembled at a 
special term, revoked the preceding order by an order entered of 
record. 

Appellant complains of this second order; and his counsel have 
argued here that it is invalid: 

Ist. Because the commissioners’ court, havi ing once made the 
order, could not revoke it during appellant’s term of office. 

2d. Because the three commissioners who made the order of reyo- 
cation were not a court within the meaning of the law, and hence 
the latter order is null and void. 

We prefer not to determine the first of these questions, as it is 
one of some interest, and its determination is not necessary to the 
decision of the case. 

The constitution (art. V, sec. 18) provides that the four commis- 
sioners, with the county judge as presiding officer, shall constitute 
the county commissioners’ court. The act to organize the commis- 
sioners’ court (Laws 1876, p. 53, sec. 12) provides that any three 
members of the court, including the county judge, shall constitute a 
quorum. from section 11 of the act we conclude that this court 
may meet and transact business in the absence of the county 
judge, and in that event some other member of the court may pre- 
side. See, also, R. S., art. 1510. 

Section 13 provides that the judge or any three of the commis- 
sioners may call special terms; but there is no intimation in the law 
that, in the absence of the judge, any number of the commissioners 
less than the whole shall constitute a quorum for the transaction of 
business. 

We conclude that the three members who made the order of De- 
cember 1, 1877, were not a court within the meaning of the statute, 
and that the order was void. 

Our opinion is that the judgment should be reversed and the cause 
remanded. , 

\EVERSED AND REMANDED. 

[Opinion approved June 19, 1883.] 





Exixta Carrer AND Exvrra Rost v. Jonn H. Conner er At. 
(Case No. 3519.) 


60 = , JUDGMENT — COMMUNITY PROPERTY.— A judgment rendered against a sur- 
62 440 viving husband, obtained in a suit upon a community debt, which is begun 


a = after the wife’s death, is binding upon the community property, and this 


though the heirs of the wife are not made parties and the pleadings in the 
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cause fail to allege that the claim is for a community debt. Though the 
judgment is against the husband alone, a levy and sale of community prop- 
erty passes the title; and the ‘sheriff's deed conveying the right, title, in- 
terest and claim of the surviving husband passes to the purchaser the right 
and title which had vested in the community. 

2, CASES DISCUSSED.— Jones v, Jones, 15 Tex., 143; Stramler v. Coe, 15 Tex., 211. 

8. CASES CITED AND APPROVED.— Woodley v. Adams, 55 Tex., 530; Brewer v. 
Wall, 23 Tex., 585; Allison v. Shilling, 27 Tex., 454; Tucker v. Brackett, 28 
Tex., 336; Burleson v. Burleson, 28 Tex., 418; Good v. Coombs, 28 Tex., 50. 


Appear from Travis. Tried below before the Hon. E. B. Turner. 

Action of trespass to try title, brought by John H. Conner and 
his children, as the heirs of their deceased mother, Salina A. Con- 
ner, for the recovery of about twenty-two lots in the city of Aus- 
tin, against Ella R. Carter and her guardian, Elvira Rust. 

The defendants demurred, pleaded the general issue, and also set up 
special matters of defense. 

During the progress of the cause Elvira Rust intervened in her 
own right, setting up title in herself to the entire property under 
certain execution sales, and prayed for judgment in her favor. 

The plaintiffs demurred and answered to her petition of inter- 
vention. 

Verdict, on which the court rendered a judgment for the heirs of 
Mrs. Conner for one-half of all the lots claimed by the plaintiffs 
(except four of them), and for $200 damages, and in favor of Elvira 
Rust, the intervenor, for one-half of all the lots (except four of 
them), and against Ella Carter, the defendant, for the $200 and part 
of the costs. 

The evidence disclosed that Conner was married to Salina prior 
to 1862, and that she did not die until 1872. Conner executed a 
note to Loeb & Co. for $161.89, on December 28, 1866. Suit was 
brought on this note in the district court of Travis county, and a 
judgment was obtained on it against Conner for $271 gold, on Oc- 
tober 13, 1878. Execution was duly issued and levied on all the 
lots in suit, and the lots, on April 6, 1875, were sold by the sheriff 
under this execution and purchased by the intervenor, Elvira Rust, 
and a sheriff's deed was duly executed to her, under which she, in 
her pleadings, claimed to be the owner of the lots. 

The court charged as follows on this question: 

“The intervenor’s claim is based on a purchase made by her at 
sheriff's sale under two executions. The sale was by virtue of the 
judgment in favor of Loeb, rendered October 13, 1873; but the 
proof shows that the debt was contracted before the death of Mrs. 
Conner, and the debt was therefore a debt against the community 
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estate of Conner and wife. The other judgment under which she 
purchased was against Conner, but was not a debt against the com. 
munity, andas sale under it would not affect the children’s interest, 
The sheriff levied both these executions on all the lots in contro. 
versy, and sold them upon both, making a deed for them to Miss 
Rust, and applying the proceeds to the extinguishment of both 
judgments.” 

“This sale cut off all title in John II. Conner. It now remaing 
for me to charge you upon the effect of the Loeb judgment, execnu- 
tion, sale and deed thereunder to Miss Rust, as it affects the heirs of 
Mrs. Conner. At the time the Loeb judgment was rendered against 
Conner, October 13, 1873, was Mrs. Conner dead? if she was, then 
I charge you that the title of Mrs. Conner had vested in her heirs, 
and these lots being community property owned by them at the 
time of her death, then the one-half interest in the lots passed to her 
heirs, and the debt not having become a lien on the property at the 
time of her death, a sale under the Loeb judgment rendered against 
Conner after the death of his wife could not affect the interest of 
the heirs, and was, as to their half interest, ineffectual; and if there 
is no other obstacle to their recovery than this sale, then they are 
entitled to the one-half interest in the lots (except as to lots 1, 4, 7 
and 8 which were bought by D. L. Cross), and to such sum for the 
rents thereof as their half interest entitles them to under the evi- 
dence, from the date of the death of Mrs. Conner.” 

The defendant asked the following instruction, which was refused: 

“Tf you believe, from the evidence, that the Loeb judgment was 
rendered on a community debt of Conner and his deceased wife, 
Salina, that is, a debt contracted by Conner before her death, then 
the levy, sale and sheriff's deed made under said judgment divested 
the plaintiffs of all interest in the property described in the petition.” 


TTancock and North, for appellants, cited: Pasch. Dig., art. Pi 
and note 4; Jones v. Jones, 15 Tex., 143; Wenar ». Stenzel, 48 Tex. 
489; Dawson v. Holt, 44 Tex., 174; Lumpkin v. Murrell, 46 Tex ., Sie 
Tucker v. Brackett, 28 Tex., 336, and 25 Tex. Sup., 199; Burleson 
v. Burleson, 28 Tex., 383; Allison v. Shilling, 27 Tex., 450; Brewer v. 
Wall, 23 Tex., 585, and other cases. 


D. G. Wooten, also for appellants. 


Cullen, Jones & Trigg, for appellees, cited: Pasch. Dig., arts. 
4648, 4649, 5494; Green v. Rugely, 23 Tex., 539; Carroll v. Carroll, 
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0 Tex., 732; Gaut v. Reed, 24 Tex., 56; Thompson v. Cragg, 24 
ex., 582; Pasch. Dig., art. 3795. 


bo 


ae 


Wisi, Curer Jusrice.— The important question in this case arises 
upon the refusal of the court below to give the special instruction 
asked by the counsel of appellants. That instruction was as follows: 
“If you believe, from the evidence, that the Loeb judgment was 
rendered on a community debt of Conner and his deceased wife, 
Salina, that is, a debt contracted by Conner before her death, then 
the levy, sale and sheriff's deed made under said judgment divested 
the plaintiffs of all interest in the property described in the petition.” 

The suit in which the Loeb judgment was obtained was not com- 
menced until eleven months after the death of Mrs. Conner, and it 
was in the ordinary form of a suit on a promissory note; it was not 
charged in the pleading that it was upon a community debt, and 
the judgment against Conner was in its form the same as if he had 
been sued in his individual capacity. 

An ordinary execution issued upon this judgment, which was lev- 
ied upon the property claimed by the intervenor, and after adver- 
tisement she purchased it at sheriff’s sale and received a deed which 
purported to convey the right, title, claim and interest of J. H. 
Conner in the property sold. 

If these proceedings divested the children of Mrs. Salina Conner 
of all the community right in the property which their mother held 
at the time of her death, then the charge should have been given; 
otherwise it was properly refused. 

That the survivor of the marriage may sell, convey, mortgage, or 
otherwise voluntarily dispose of community property for the purpose 
of satisfying community debts is well established by the decisions 
of our state, and is not controverted by the appellees in this case. 

ut it is contended by them that an .involuntary sale of such 
property, under an execution issuing upon a judgment obtained in a 
suit upon a community debt commenced subsequent to the death of 
the wife, in which the children of the deceased wife were not made 
parties, does not divest the children of such community right. And 
this more especially where the claim upon which the suit is brought 
is not charged in the pleadings to be a community debt, and the 
sale was of the right, title, interest and claim of the defendant in 
the suit, the survivor in community. 

Our court, in determining to what extent the survivor in com- 
munity may make use of its assets to discharge the community 
debts, as also the right of creditors to enforce payment of their de- 
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mands out of such assets, have assimilated the marital relation ip 
many respects to that of an ordinary partnership. 

After the dissolution of a partnership by the death of one of the 
members (if there be two members only), the survivor winds up its 
business, collects its demands and pays off its debts; and for the 
latter purpose may make use of its means,— sell, convey, mortgage or 
otherwise dispose of them. 

A creditor of the partnership need not, in enforcing by suit a 
firm debt, make any one a party to the suit, except the surviving 
partner. <A judgment against him as such carries with it the right 
to an execution against- the partnership property as effectually ag 
would a judgment against the firm before its dissolution by the 
death of one of its members. The survivor of the conjugal part 
nership has all the powers of the surviving member of a commercial 
firm by our decisions, and is bound by all his obligations. 

On dissolution of a commercial partnership the survivor keeps pos- 
session of everything. He has the legal right to the partnership 
effects. He is a trustee for all concerned in the partnership,— the 
heirs of the deceased, the creditors of the firm, and himself. Case 
v. Abeel, 1 Paige, 398; Parsons on Part., 441. 

Suits at law must bs brought against the surviving partner alone; 
and suits to collect debts due to the firm must be brought by him 
without joining the personal representatives of the deceased partner, 
Story on Part., 447. In equity such joinders are not prohibited. 

In suits by and against the marital partnership the same rules 
thus far obtain; but there are some differences in the mode of pur- 
suing remedies both for and against the partnership which have 
their origin in the differences that exist between the two classes of 
partnership, and which seem now to be pretty well recognized by 
our courts. 

The business of the mayital partnership is always conducted by 
the husband; all its affairs are in his name. With occasional excep- 
tions he makes its contracts, incurs its debts, signs its notes to 
others, and the notes made due to it are made payable to him, and 
whatever is done in the way of acquiring or disposing of property 
is nominally done in his name alone. 

Upon the death of the wife, as in case of the death of a com- 
mercial partner, the community estate becomes the property of the 
survivor and of the children of the deceased wife, subject to such 
title as vests in a surviving partner for the purposes of winding up 
the business of the concern. 

In conveyances to or by the firm during the existence of a com- 
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mercial partnership, the firm name is used, or the names of all the 
artners; in like transactions after dissolution, the act of the survivor 
should show that it was intended to benefit or bind the firm. 

Conveyances during the existence of the conjugal association by 
the firm are made by “the husband alone and in his name, and those 
made to the firm are usually, though not universally, to him indi- 
vidually. Whatever he does after the death of his wife in the way 
of conveying property in payment of debts, or receiving it to satisfy 
those due the community, is done in his own name, and they are 
as effectually binding upon her heirs as if they were joined in the 
conveyances. 

So in case of suits by or against partnerships, the same rule 
obtains. In commercial partnerships all the members must be 
joined; in conjugal the husband only may sue and be sued. After 
dissolution the surviving partner sues or is sued as such, and it must 
be shown that the debt is a partnership debt or claim so as to de- 
termine out of what property the judgment shall be satisfied. In 
this no more is required than during the existence of the partner- 
ship. And so after the death of the wife, the Suit, as during her 
life, is against him alone, and the allegations are the same as if the 
suit had been brought before her death. The wife was not entitled 
to have notice of the action; her heirs can claim no such privilege 
when their interests succeed to hers. The suit, and the judgment 
in accordance with it, are against him alone after the death of his 
wife as it was before. 

There is no difference between a suit upon a community debt 
commenced, but when judgment is not obtained till after her de- 
cease, and one when the suit and judgment both occur subsequently 
to her death. 

No one has ever claimed that in the former case, at her death, the 
heirs or administrator of the wife should be made parties or the 
suit would abate. If this is not necessary, no reason can be urged 
why, in an original suit commenced after her death, they are neces- 
sary parties defendant. 

These views lead us to the inevitable conclusion that a judgment 
thus obtained against the surviving husband is binding upon the 
community property, and to be enforced against it. 

Our law knows of but one way of enforcing a judgment upon an 
ordinary debt against a living party, and that is by execution. The 
ministerial act of issuing it, performed by the clerk, must follow the 
direction of the statute, and the writ must go against the property 
of the defendant in the judgment. If it is not required that the 
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judgment shall fix the kind of property out of which it is to be sat. 
isfied, the execution cannot specify it, but it must be levied of such 
property as could be made liable to the payment of such a jadg- 
ment, or a judgment rendered upon such a demand. Although the 
judgment is against the husband alone, it is for a community debt; 
and as in the life-time of the wife an execution upon it would have 
been leviable upon the community property, so after her death the 
same kind of levy would be proper. As in her life-time, so after 
her death, the execution would command the sheriff to levy on the 
property of the husband, and the levy, sale and deed to the pur- 
chaser would show that all these passed only the right, interest, title 
and claim of the husband, yet after her death, as well as before it, 
carried the community interest of both the husband and the wife, 

The right, title, interest and claim which the husband has in the 
property in the life-time of his wife, so far as the payment of debts 
is concerned, is no more than it is after her death. He owns the 
half, and can manage and dispose of all in either case for such pur- 
poses. We have seen that even in commercial partnerships the 
survivor has a legal right to the whole assets which may be sold in 
payment of partnership debts; the legal right of the husband is 
fully as strong, and in selling it all the partnership or community 
title passes to the purchaser. 

Although a case precisely like the one in hand has never been 
authoritatively passed upon by this court, some which bear a strong 
analogy to it have been decided, and the reasoning of the court in 
such cases will most certainly lead to the conclusions we have 
already announced. 

The case of Jones v. Jones, 15 Tex., 143, treats the connubial 
partnership as resembling that of a commercial one in almost every 
respect, except that in a suit against the surviving husband the 
judgment against him in his own name is just as effectual as if it 
had been rendered against him as surviving partner. That, whilst 
the heirs of the deceased wife might have been made parties, their 
joinder was not necessary. That case is precisely like the present 
down to the rendition of the judgment and the issuance of execu- 
tion. Yet the court held it a good judgment, to be satisfied of the 
community effects. If so, it was to be satisfied in the manner 
pointed out by law, z. e., by execution, or in case of death by pro- 
ceedings in the probate court against the administrator of the de 
ceased husband. LDefore the execution could be satisfied the 
husband died, and the judgment went into the probate court for 
satisfaction, and this court held that then it could be enforced 
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against the community property. If the theory of the appellees is 
correct, that the representatives of the wife should have been joined 
jn the suit, or no judgment binding on the community could be had, 
then the decision of Jones v. Jones is wrong, and the judgment 
being void as to the wife’s heirs could not have been enforced in the 
probate court, as decided in that case. On the contrary, if Chief 
Justice Hemphill was correct in the above cited case, the judgment 
was enforcible against the community estate in any manner known 
to the law provided in such cases. 

The only ground left appellees, then, is that the levy and sale were 
of Conner’s interest in the property ; we have shown that this included 
the entire interest till the debts were paid. So in the case cited, the 
judgment was against Jones alone. It was presented to his admin- 
istrator as a claim against him alone; it was rejected and established 
as such, and if a sale of the land had occurred to satisfy it, this 
would have been of all the right, title and interest of Jones’ estate 
in the land. 

The doctrine that a conveyance of the personal interest of the 
husband in the community property, after the death of his wife, 
carries the title both of himself and the wife’s heirs, when there 
exists an incumbrance upon the property which is removed by the 
conveyance, is well established in this court. Stramler v. Coe, 15 
Tex., 211. If the voluntary conveyance of his individual interest, 
under such circumstances, conveys the entire community right, 
there is no reason why the involuntary conveyance should not have 
the same effect to remove a judgment lien. 

In Claiborne v. Tanner, 18 Tex., 68, this court sanctioned a charge 
of the district judge which, in effect, held that a levy and sale of 
the husband’s interest in community property, made under a judg- 
ment against him alone after the death of the wife, the cause of 
action being a community debt, conveyed the interest both of the 
husband and the heirs of the wife, and so decided. The same doc- 
trine is sustained in Primm v. Barton, 18 Tex., 206; Higgins ». 
Johnson, 20 Tex., 389; Soye v. McCallister, 18 Tex., 80; Soye w. 
Maverick, id., 100. 

It is useless to cite further authorities to sustain our views on this 
question, but the following, if examined, will be found to be in per- 
fect accord with many of these views, and to sustain them in & 
greater or less degree, viz.: Brewer v. Wall, 23 Tex., 585; Allison 
v. Shilling, 27 Tex., 454; Tucker v. Brackett, 28 Tex, 336; Burleson 


v. Burleson, id., 418; Good v. Coombs, id., 50; Adriance v. Brooks, 
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13 Tex., 279; Lumpkin v. Murrell, 46 Tex , 51; Dawson v. Holt, 44 
Tex., 174; Woodley v. Adams, 55 Tex., 530, 531. 

In the last cited case this court strongly asserts the doctrine of 
this opinion in reference to suits and judgments against the survivor 
in community, applying it to a case where the wife occupied that 
position, and say that judgments rendered for or against such sur. 
vivor would be as binding upon those claiming through the deceased 
member as though such heirs were parties to the record, 

The act of 1856, in reference to the administration of the com- 
munity estate by the survivor (Pasch. Dig., art. 4648 e¢ seq.), and all 
subsequent acts on the subject, were enabling acts intended toenlarge 
the powers of the survivor, and to give him or her the same control 
over the community, after the death of one connubial partner, as 
before. So far as control for the purpose of payment of community 
debts is concerned the act was unnecessary, and has not interfered 
with the right already possessed by the survivor for that purpose, 

Nor is any argument against the positions assumed by us to be 
drawn from the provisions of the marital laws, that upon the disso- 
lution of the marriage by death the interest of the deceased descends 
to her children. It descends like all other estates, subject to the 
payment of debts; like a partnership estate, subject to the right of 
the surviving member to hold and use it for the satisfaction of firm 
demands. What the heirs of the deceased spouse receive is the 
remainder of the interest of such spouse after all the community 
debts have been paid. 

We conclude that by the sale under the Loeb judgment all the 
community interest, both of John H. and Salina Conner, passed to 
the intervenor, and she obtained full title to it, and the court should 
have given the special instruction asked by appellant’s counsel. 

As this decision would, upon the same state of facts, inevitably 
produce a verdict and judgment against the appellees, the other 
points raised can be of little or no practical importance upon 
another trial,and we give no opinion upon them. For the error 
above stated the judgment is reversed and the cause remanded. 


« 


RervVERSED AND REMANDED. 
[Opinion delivered June 22, 1883. ] 


Associate Justice Wesr did not sit in this case. _ 
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W. E. Perxoys v. Minter & Savers Er AL. 
(Case No. 4879.) 


{, PURCHASER OF SCHOOL LAND— ACTUAL SETTLER.— Under the constitution 
(art. VII, sec. 6), the actual settler on county school land is secured in his 
right to purchase the same in quantity not to exceed one hundred and sixty 
acres. The word ‘ settlement,” as used in that clause of the constitution, 
cannot be construed to limit the right of purchase to the amount actually 
improved, but embraces any amount of land within the limit prescribed. 
The applicant to buy must be himself a settler on the land to bring himself 
within the constitutional protection, and he cannot be an actual settler who 
claims only under another who had resided on the land. 


Arreat from Hood. Tried below before the Hon. T. L. Nugent. 
Cooper & Extes, for appellant. 
Thos. T. Ewell, for appellees. 


Srayron, Associate Justice.— The one hundred and sixty acres 
of which the land in controversy is a part was patented to H. H. 
Bond as the assignee of Joseph Lambert, a pre-emption claimant, 
on May 12, 1871, and under that patent the appellees held title to 
that part of the grant now in controversy under regular chain of 
title, as did the appellant to another part of the grant. 

The grant to Bond being admitted to be invalid, for the reason 
that the land belonged to Milam county as a part of its school land, 
the rights of the parties must depend upon their respective claims 
growing out of their purchases and applications to purchase the 
land from Milam county. 

The county of Milam sold eighty-three acres out of the one hun- 
dred and sixty acres to the appellant, and in this sale twenty-three 
acres of the eighty acres which the appellees held under the Bond 
title passed to the appellant; he, under the Bond title, only holding 
sixty acres upon which he lived. The remaining fifty-seven acres 
of the eighty acres which the appellees had held under the Bond 
title was conveyed to them by Milam county. 

After it was decided that the Bond title was invalid both parties 
made application to buy the entire eighty acres from Milam county, 
and in consequence of the appellant’s having improved twenty-three 
acres of the land which the appellees had claimed under the Bond 
patent, the county conveyed the same, besides the sixty acres which 
he had formerly claimed and occupied under the Bond title, to him, 
and conveyed the remaining fifty-seven acres to the appellees, 
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which, with twenty acres sold to another person, covered the entire 
one hundred and sixty acres. The appellees never were actual set. 
tlers upon the land; and the appellant was, and therefore claimed 
that, under the law, he was entitled to buy from Milam county the 
Jand which he had formerly claimed, and also that claimed by the 
appellees, making in all one hundred and forty acres. 

The determination of the rights of the respective parties depends 
upon .the proper construction of the laws relating to the sales of 
school lands. 

The constitution confirms to the several counties the title to the 
school lands which had been, or might be, granted to them, and 
authorizes the counties to sell such lands; and, in reference to the 
sale and right of persons to buy, it provides that “actual set- 
tlers, residing on said lands, shall be protected in their prior right 
of purchasing the same to the extent of their settlement, not to 
exceed one hundred and sixty acres, at the price fixed by said 
courts, which price shall not include the value of existing improve- 
ments made thereon by such settlers.” Constitution, art. VII, 
sec. 6; KR. S., art. 4037. 

These provisions of the law secure the prior right of actual set- 
tlers residing on school lands to purchase. That right cannot exist 
if made to depend solely upon a former residence upon the land by 
some other person through whom an applicant to purchase may 
claim. The applicant himself must be an actual settler, residing on 
the land, to acquire the prior right to purchase. 

It does not appear that the appellees, or either of them, ever 
resided upon the land which they claimed under the Bond title, nor 
in fact that any person ever resided upon it. Some person, however, 
must have resided upon some other part of the one hundred and 
sixty-acre tract, otherwise it never could have been patented under 
a pre-emption claim; but no such person made application to buy 
the land in controversy from Milam county. 

The appellant was an actual settler, resident upon the tract of 
land which belonged to Milam county, and it must be held under 
the law that his right to purchase was superior to that asserted by 
the appellees, for the right of neither party could be affected by 
any claim which either had asserted under the Bond patent; and 
the only question remaining is, did he have, by reason of his 
actual residence upon the land, the right to purchase the one hun- 
dred and forty acres which he sought to purchase? No other actual 
settler, resident upon the land, made application to buy any part of 
that which the appellant sought to purchase. 
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We are of the opinion that this inquiry must be answered in the 
affirmative. Such persons are entitled to purchase to the extent of 
their “settlement,” not to exceed one hundred and sixty acres. 

By “ settlement” the constitution never could have intended to 
limit the prior right to purchase to such land as was actually im- 
proved ; for such a construction would so limit the right as to make 
it practically valueless in many cases, which could not have been the 
intention. 

We are of the opinion that by the word “ settlement,” as used in 
the constitution, is meant such land as a person actually settled and 
residing on the land may declare an intention to appropriate, includ- 
ing his improvements, the whole not to exceed one hundred and 
sixty acres. The “setélement” is a thing having extent, and not an 
act; a place restricted only by a maximum area. 

The right is given to the actual settler, and it rests with him to 
determine the extent of his settlement, limited only by an area 
which he cannot, as a matter of right, exceed. To the county own- 
ing the land a discretion is given as to the time and manner of sale, 
and the price to be paid; but when these things have been deter- 
mined and the land offered for sale, the county has under the law no 
power to refuse to sell to the actual settler residing upon school 
land the full area which the law declares such settler shall have the 
right to buy; nor can any one not having some right as an actual 
settler interpose any obstacle to the settler’s acquiring the land which 
the law entitles him to purchase. 

If there were more than one actual settler residing upon the land, 
and not land enough to give to each one the maximum area which 
such settlers are entitled to, or desire to purchase, their equities 
under the law would have to be adjusted; but no such state of facts 
exists in this case. 

No other actual settler on the land sought to purchase the one 
hundred and forty acres which the appellant applied for, and for 
which he was willing and ready to comply with the terms of the 
county. Under such state of facts he was entitled to the land, and 
the court below should have so adjudged. 

The judgment of the district court will be reversed, and the cause 
remanded, with instructions to the court below, upon payment by 
the appellant to the appellees, or into court for them, within such 
reasonable time as the court may prescribe, the sum paid by the ap- 
pellees to Milam county for the land, together with interest thereon 
from the time such payment was made, at the rate of eight per cent. 
per annum, to vest the title to the land in controversy in the appel- 





60 64 
60 
70 





541 
581 











64 Curr v. Kavrman & Runae. [Austin Term, 











Syllabus. 





es, 


lant by decree, unless the appellees shall make to him a deed there. 
for. And if the appellant shall fail to pay the money, and interest 
thereon, within such time as the court may designate, that then 
judgment be entered against him. And it is accordingly so ordered, 


REVERSED AND REMANDED, 
[Opinion delivered June 22, 1883.] 





L. A. Crier v. Kavrman & Ruonae. 
(Case No. 4718.) 


1, HomesteAD.—In an application by the widow, pending administration on 
the estate of her deceased husband, for an allowance in lieu of homestead, 
it was shown that up to death of deceased he lived with his family on lots 
6 and 7, inatown. He carried on his business as a merchant in a store- 
house on lot 4, in which he owned an undivided interest of five feet in the 
front thereof, his children by a former marriage owning the remainder of 
that lot. Lot No. 6 was the exclusive property of the children of the de- 
ceased by a former marriage. One-half of lot No. 7 was also owned exclu- 
sively by the children of the first marriage, and the other half was owned 
jointly by the children of both marriages. Held, 

(1) An allowance should have been granted the surviving widow and 
children, in lieu of the homestead. 

(2) It was immaterial to the issue to inquire what separate property might 
be owned by the children of the first marriage, or held by them as property 
once constituting the estate of the first wife. 

(3) The homestead allowance, when set aside, must be taken alone from 
the estate of the deceased husband or wife. 

(4) Considering the condition of the title, both of the business house and 
family residence, there was no such homestead as could be set apart to the 
widow and children. 

(5) The fact that a step-child, ward or niece, who for the time being is a 
member of the widow’s family, owns a home in which all live, is no answer 
to her demand for an allowance in lieu of homestead. 

(6) The cessation of business on the death of the husband, which he had 
conducted on lot 4, did not divest his undivided interest of five feet of its 
protection from forced sale by reason of its homestead character. He being 
insolvent, his title and interest in it passed at once to and vested in his heirs, 
This case, in this respect, distinguished from Shryock & Rowland v. Latimer, 
57 Tex., 674. P 

2. DISTINGUISHED.— This case distinguished from Ball, Hutchings & Co, v 
Lowell, 56 Tex., 579, which is discussed. 

8. CASES FOLLOWED.— Miller v. Menke, 56 Tex., 549; Pryor v. Stone, 19 Tex., 

71; Henderson v. Ford, 46 Tex., 628; Mabry v. Ward, 50 Tex., 411; and 
McDonald v. Campbell, 57 Tex., 615, followed. 





Apprat from Ellis. Tried below before the Hon. Geo. H. 
Aldredge. 
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Powell & Grace, for appellants, relied on Whitehead v. Nickel- 
son, 48 Tex., 517; Roco v. Green, 50 Tex., 490; Thompson on H. & 
E., §§ 45 and 46; Const., art. XVI, §§ 50, 51, 52; R.S., title 37, ch. 

8; Horn v. Arnold, 52 Tex., 165; Presley’s Heirs v. Robinson’s 
Heirs, 1 Tex. Law Rep., No. 8, p. 597; Gilliam v. Neill, 1 Tex. Law 
Rev., No. 4, p. 61. 


8. C. McCormick, for appellees, cited: Const., art. XVI, sec. 50; 
R. S., arts. 1998, 2335; 31 Tex., 677; Presley’s Heirs v. Robinson’s 
Heirs, 1 Tex. Law Rep., 597; Shryock & Rowland v. Latimer, 57 
Tex., 674; Miller ». Menke, 56 Tex., 562. 


Ferris & Lainey, also for appellees, cited: Ball, Hutchings & 
Co. v. Lowell, 56 Tex., 579; Clements v. Lacey, 51 Tex., 150; 
Jenkins v. Volz, 54 Tex., 639. 


West, Assoctare Jusrice.— The homestead of 8. A. Clift, during 
his married life, and at the time of his death, was situated on lots 4, 
6 and 7, in block 9,in the town of Waxahachie. In the brick build- 
ing, situated on a part of lot number 4, he had a store, and there 
exercised his business or calling of selling goods, wares and merchan- 
dise. The family residence and house proper, occupied during his 
life-time by the decedent with his wife and children, was situated 
on lots 6 and 7. 

The brick store, or at least the very small undivided portion of it 
owned by the intestate in his own right, and in which he carried on 
his business as a merchant, according to the previous decisions of 
this court, constituted at the time of his death a part of his home- 
stead. Miller v. Menke, 56 Tex., 549; Pryor v. Stone, 19 Tex., 
371; Henderson v. Ford, 46 Tex., 628. See, also, Carter v. Ran- 
dolph, 47 Tex., 380; Green vw. Crow, 17 Tex., 187; Reeves v. Petty, 
44 Tex., 249; Clements v. Lacey, 51 Tex., 165; Gilliam v. Neill, 1 
Tex. Law Review, January 27, 1880, and other recent cases; Mabry 
v. Ward, 50 Tex., 411; McDonald v. Campbell, 57 Tex., 615. 

The small and undivided interest of 8. A. Clift in this brick store- 
house at the time of his death consisted of only a front of five feet 
in lot 4; this portion being his individual share of the south half 
of the north half of the unsold remainder of that lot; his chil- 
dren by his former wife owning in their own right the remaining 
unsold balance of this lot, and, as his heirs, having also an equal 
claim in common with the children of his second marriage in these 
five feet owned by him. His second wife’s interest in this property 
was practically nothing. 

Vout. LX—5 
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Lot No. 6, on which a portion of the family residence was sity. 
ated, was the exclusive property of his deceased wife’s children; 
neither the surviving widow, nor her children, having a shadow of 
title to it or claim upon it, in any manner. 

In lot No. 7, the children of the first wife also have an exclusive 
interest of one-half, and an equal interest with the children of the 
second marriage in the remaining half of it. 

The surviving widow has, for all practical purposes, no interest in 
her husband’s one-half of lot No. 7, this one-half having been the 
separate property of her deceased husband ; and as a consequence, as 
before said, this remnant of lot No. 7 is held practically to her 
exclusion by her own children, jointly with the children of the first 
marriage. 

The entire property composing the family residence proper, with 
its improvements, situated on lots 6 and 7, is of no great value, and 
has been in use since 1858. 

Owing to the position of the buildings and improvements consti- 
tuting the family residence, and the state of the legal title to lots 6 
and 7, and also to the character of the title and the extent of inter- 
est of the estate of the deceased in lot No. 4, the district court was 
in error, under all the circumstances of the case, in not granting the 
surviving widow and children a suitable allowance out of the estate, 
in lieu of the homestead, as is provided in the statute (It. S., p. 294, 
art. 1993 et seq.). Mabry v. Ward, 50 Tex., 404. 

It was error, in determining this question as to the homestead ex- 
emption, for the court, as one of the elements entering into its 
judgment, to take into consideration what separate property might 
be owned by the children of the tirst marriage, or might be held 
by them, as constituting a part of the separate estate of the intes- 
tate’s first wife. 

The homestead allowance, if set apart at all by the probate court 
for the surviving widow, must be set apart, alone, from the estate of 
the decedent, over which that court has jurisdiction. It is only 
over the property of the estate that the probate court can exercise 
control. ; | 

In Presley’s Heirs v. Robinson, 57 Tex., 460, it was held that 
Mrs. Robinson, the widow of Presley, though, when she married 
him, she was herseif a widow, and possessed of a homestead of her 
own, and at the death of Presley still owned it and controlled it, 
was nevertheless entitled to a homestead right and interest in the 
estate of her second husband, and that she still did not forfeit that 
right by marrying a third husband after Presley’s death. Carter v. 
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Randolph, 47 Tex., 376; Shryock & Rowland v. Latimer, 57 Tex., 
675; Putnam v. Young, 57 Tex., 461. 

Here, if lots 6 and 7, on which the family residence was situated, 
were entirely the property of the children of the first wife, and 
constituted no part whatever of the assets of the intestate’s estate, 
it cannot be denied but that under the language of the constitution 
(art. XVI, sec. 51), and the provisions of the statute (R. S., art. 
1993 et seg.), and under the previous decisions of this court, constru- 
ing the constitution and laws on this subject (Miller v. Menke, 
supra; 1 Pasch. Dig. Laws, art. 1305 and note, 481), the appellant, 
as the surviving widow, would be entitled to have the homestead, 
or its value, set apart to her out of her deceased husband’s estate. 
If this be not done, she would have no homestead, or allowance in 
lieu of it. The residence of her step-children is no more her prop- 
erty or her home, as a matter of right, than is the home of a 
stranger. Were this not so, the step-children on arriving of age, 
and, in fact, long before that period, on the application of their 
guardian, might partition, parcel out, or sell, the family residence, 
which is entirely their property, and subject to their undisputed 
control, and to which the step-mother has no color of right, unless 
she happen to be the guardian of the children. In that event, her 
right to remain in possession of the family residence would not be 
based on the assumption that it was the homestead of her deceased 
husband, or on the ground that she was the surviving head of the 
family, but because she happened to be, for the nonce, the guardian 
of the minors. And this relation, even, she could not sustain to 
them without their consent, at least in the present case, for now the 
youngest of them is over fourteen years of age and the eldest is of 
fullage. Kt. S., art. 2505. 

In this state of affairs, with the family residence and the business 
house of the decedent in the condition as to the title and interest of 
the intestate in it in which the record discloses them to be, it cannot 
be said that there is such a homestead as can be itself set apart to 
the widow and children. It presents a case similar in its features to 
one where it may be said that no homestead can be found, as belong- 
ing to the estate of the deceased, among the effects of the estate. 
R. &., art. 1994. 

In such a case, it becomes the duty of the court to make the 
allowance in lieu of the homestead, which cannot, in the nature of 
things, be set apart in kind. 

The fact that some one, who happens to be at present an inmate 
of the same house with her, or who happens for the time being to 
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be even a member of the same family, owns a residence with all the 
appurtenances and comforts of a house, cannot deprive the suryiy. 
ing widow of her right to her homestead. The fact that some one 
else, who is an acquaintance of hers, or ward, or niece, or nephew, 
or step-child, or who lives under the same roof with her, is provided 
with a comfortable home, is no answer in law to her demand for that 
to which, under the law, she is entitled. 

The interest of S. A. Clift, deceased, in lot No. 4, his interest 
being, as before stated, an undivided front of five feet, upon his 
death, under the rule laid down in Miller v. Menke, before cited, 
being a part of his homestead up to the hour of his death, did not, 
by reason of that event, as the district court held, become divested 
of its exempt qualities, because his wife and surviving children did 
not-propose or were not able to carry on the same business that he 
had in his life-time for their support pursued. 

On the contrary, under the operation of the constitution and laws, 
the estate being insolvent, his title to it and his interest in it, undi- 
vided and just as it was, passed at once to, and vested in, his right- 
ful heirs on his death. R.S., art. 2002. The case of Shryock & 
Rowland v. Latimer, 57 Tex., 674, referred to in argument, presents 
a different state of facts from the present. In that case it was held 
that the head of the family, who was still alive, bad, under the 
facts of the case, abandoned and ceased to use the property as a 
place in which to exercise his calling or business, and being so aban- 
doned by him, for that reason, and that alone, it was no longer pro- 
tected as a part of the homestead. He had ceased to use it as his 
place of business, or to exercise his calling. ere the property was 
used as a place of business by the intestate up to the time of his 
death. He never at any time abandoned it, and hence, at his death, 
by operation of law, it passed to his heirs, as did the balance of his 
homestead. 

But owing to the position, character and nature of the improve- 
ments constituting the family residence, as well as the state of the 
legal title to the property itself, we believe that the judgment of the 
district court should be reversed and the cause remanded, with 
directions to the court below to have a sale made of the unexempt 
property of the estate, to raise an allowance to the amount of $2,000 
to be divided between the widow and the children by the first wife, 
as seems to be required by the statute. KR. %., art. 1998. 

As the action of the district court appears to have been, to a 
considerable extent, influenced by his views as to the effect to be 
given to the case of Ball, Hutchings & Co. v. Lowell, 56 Tex, 
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579, it may be proper to make a remark in reference to that 
case. 

The two cases are not similar; in that case the court held that 
there was already a homestead in existence, located on the separate 
property of the surviving wife. In this case the family residence is 
situated on property in which the surviving wife has practically no 
title or interest, legal or equitable. So far as she is concerned, the 
residence is situated on the property of strangers. 

Another point of difference, too, is, that in that case the home- 
stead had been originally the common property of the two spouses, 
and the husband had given it to the wife to be specially used as a 
homestead. 

Another reason, too, given by the court, for refusing in that case 
the application of the surviving wife, was that the other property, 
out of which the allowance in lieu of the homestead was sought to 
be raised, had been already incumbered by the husband in his life- 
time with a deed of trust, and that it was in some sort, under the 
facts of that case, a breach of faith with the creditors to take it 
from them and give it to the wife, when the husband had in his 
life-time expressly provided her with a homestead, which she was 
then actually using and enjoying. 

The court also, in its opinion in that case, notes other points which 
go to show that in several respects the two cases are dissimilar. 

We do not regard the decision in this case as in conflict with that 
of the court in the case of Ball, Hutchings & Co. v. Lowell. 

It is therefore unnecessary to determine, if this case was in all 
its features similar, whether, being a decision of very recent date, 
we would regard it as authority binding on us. It may, however, 
be proper to say that the decision was confessedly made, and must 
be considered, with reference to the precise state of facts then before 
the court, and to which the court was then addressing itself. 

t may also be observed that the decision, though undoubtedly 
one that was much considered by the court before its final conclu- 
sions were arrived at, and for that reason entitled to very great 
respect, did not at the time receive the assent of the entire court, 
and that each member of the court deemed it proper to place upon 
record, separately, the special reasons which had brought his mind 
to the conclusions reached. It may also be observed, in this con- 
nection, that the members of the court constituting on that occasion 
its majority did not base the conclusions reached by them on pre- 
cisely the same grounds. 

As we have before remarked, however, that case was different in 
its facts from this, and the two are not in conflict. 
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We wish, then, to be understood as not now bringing in question 
the correctness of that decision by which the court below seemed to 
be to some extent governed in its action in this case. 

On a proper occasion, and after full argument and due considera. 
tion, when a case shall arise in which the exact question shall be 
presented that was presented in Lowell v. Ball, Hutchings & Co., it 
will be time enough to determine whether we will adopt that decision 
as a guide. 

It may be, however, proper in this connection to add that it has 
always appeared to us, that, upon a close examination of the case, 
there may be found to exist a partial conflict between it and the 
subsequent case of Presley v. Robinson, cited above, and some pre- 
vious decisions of the court. See Carter v. Randolph and Mabry 
v. Ward, cited above, and perhaps other cases. 

The judgment is reversed and remanded, with directions to the 
court below to proceed in said cause in accordance with the views 
here expressed. 

REVERSED AND REMANDED. 


[Opinion delivered June 22, 1853.] 





Reese & Javupon v. Tuomas Coriew. 
(Case No. 3869.) 


®) for which LIEN.—A note executed and recorded after the performance of work 


. al for which it was claimed to have been given, stating that the consideration 
66 “91\ was “ for tin work and material furnished by them on my (the maker's) house 
72 305) and homestead in the city of Waco,” does not show such facts as were nee- 


essary to fix a mechanic’s lien under the act of 1871, 


Apprat from McLennan. Tried below before the Hon. L. C. 
Alexander. 

On January 29, 1876, appellants sued Patterson on a note for 
$108.50, dated June 1, 1875, and due one day after date, payable to 
Hutchinson & McConnell, reciting that it was for tin work and 
material furnished by them on his house and homestead, and 
acknowledged a lien to secure the same. This note was acknowl 
edged and recorded the 2d day of June, 1875, and was assigned to 
appellants September 11, 1875, who sought a recovery upon the note 
and a foreclosure of the mechanic’s lien. Appellee was made a 
party defendant by supplemental petition, alleging that he had pur- 
chased the property at trustee’s sale and was claiming the same, 
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Patterson answered by general denial. Corlew answered by gen- 
eral and special exceptions, general denial, and specially that he had 
purchased the property under a deed of trust duly recorded in 1871, 
and also that the property, at the time the work was done and 
material furnished, was the homestead of Patterson, and no lien 
could be fixed upon it except by the consent of his wife evidenced 
by her privy acknowledgment, ete. 

Trial by the court; judgment against Patterson for the amount of 
the note, but in favor of appellee as to the asserted lien. 


J. M. Maxey, for appellants, filed a lengthy and able written 
argument. 


No briefs for appellee on file. 


Warts, J. Com. Arp.— It seems that the note upon which this suit 
is founded was executed after the material had been furnished and 
the labor performed. The appellants relied entirely for fixing and 
securing the lien upon the record of the note. It is recited in the 
note that it is given “for tin work and material furnished by them 
on my house and homestead in the city of Waco,” etc. Upon what 
character of contract the labor was performed and the material fur- 
nished does not appear from the record; but as the note was 
executed after the labor was performed and material furnished, 
it sufficiently shows that some other contract or agreement with 
respect to the labor and material existed between the parties prior 
to the time the work was done and the material furnished. As to 
whether that contract or agreement was verbal or in writing, is not 
shown. ‘The mechanic’s lien arises from the contract or agreement 
made by the parties for the labor and material, and not from any 
contract or agreement made by the parties after the material has 
been furnished and the labor performed. By the act of 1871, a lien 
upon the homestead for labor and material could be fixed and 
secured in the same way as upon other property. All the rights of 
appellants and their assignors arose under that act, and their rights 
must be determined by its provisions. In the first section of the 
act it is provided: ‘That, in order to fix and secure the lien herein 
provided for, the contractor, mechanic, laborer or artisan furnishing 
material shall have the right, at any time within six months after 
such debt becomes due, to file his contract in the office of the district 
clerk of the county in which such property is situated, and cause the 
same to be recorded in a book to be kept by the district clerk for 
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that purpose.” Evidently the contract here contemplated is the one 
by virtue of which the material was furnished and the labor per. 
formed, and not any subsequent contract that might be entered into 
by the parties in respect to the matter. 

Under this view of the law appellants have entirely failed to show 
the facts necessary to fixing, securing and enforcing the lien. If the 
contract or agreement by virtue of which the material was furnished 
and the labor performed was verbal, then the statute required that 
a duplicate copy of the bill of particulars should be made under oath 
and one copy served upon the party owing the debt. It has been 
held that the burden was upon the party seeking a foreclosure of 
the lien to show that the statute had been complied with in every a 
essential particular. Lee v. O’Brien, 54 Tex., 635; Lee v. Phelps, . 
id., 367. 

As the note executed after the material was furnished and the 
labor is not the contract or agreement by virtue of which it was 
done, appellants have failed to show such a compliance with the 
statute as would entitle them to a foreclosure of the lien. Tinsley 
v. Boykin, 46 Tex., 599. 

We conclude, and so report, that the judgment ought to be affirmed, 


ee ee ad 
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AFFIRMED. 
[Opinion adopted June 26, 1883.] 





W. E. Huaeues v. S. W. S. Duncan Et AL. 
(Case No. 4033.) 


1, Fact CASE — FORECLOSURE SALE UNDER JUDGMENT.— When, without the 
knowledge of the judgment creditor, in whose favor a judgment had been 
rendered, ordering the sale of specific land to which a lien attached, execu- 
tion issued under which the land sold for one-fortieth of its real value, the 
sale was set aside, on proceedings instituted by injunction after the sale and 
before the payment of the sum bid, it being shown that the sale was made 
in violation of an agreement between the debtor and creditor for indulgence, 
and both uniting in proceedings to set it aside, 


Apprat from Dallas. Tried below before the Hon. Geo. N. 
Aldredge. 

This suit was brought October 4, 1877, by appellant Hughes 
against M. M. Moore, sheriff of Dallas county, and 8. W. &. 
Duncan, to restrain the sheriff from making a deed to Duncan fora 
piece of land which Duncan had bid off at a foreclosure sale made 
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by the sheriff, and from receiving from him the amount of his bid. 
The petition set forth, cnter alia, that in June, 1877, plaintiff had 
recovered against I’. E. Guedry and his wife, V. Guedry, a judg- 
ment for S666. 89, and for foreclosure of vender’ s lien upon the land 
jn question; that he had agreed with Guedry that if he would not. 
appeal from the judgment and would pay a part of said judgment 
in cash, no execution should issue upon the judgment without 
notice to him, and that Guedry had paid, ete. But that, without the 
knowledge of plaintiff, the clerk had, on August 22, 1877, issued an 
order of sale, under which the sheriff had offered the property for 
sale on Se ptember 2, 1877, and defendant Duncan had bid off the 
same for $25. That neither plaintiff nor his attorney was present 
or knew anything of the sale. That plaintiff, upon learning these 
facts, did, on the same day, inform the sheriff and Duncan that the 
sale had been made by mistake and without the order of plaintiff, 
and instructed the sheriff not to make the deed or to receive the 
amount bid. Whereupon the defendant Duncan tendered the 
amount to the sheriff and demanded a deed; that the sheriff, unless 
restrained by injunction, would receive the money and make the 
deed, to the irreparable damage of plaintiff. That the property is 
worth $1,200; that Guedry and wife were insolvent; and that this 
property is the only source from which he could collect his judg- 
ment against Guedry and wife; that the money had not yet been 
paid or the deed delivered; that the order of sale was still in the 
hands of the sheriff. 

Prayer that Guedry and wife be served with process and made 
parties, for the writ of injunction, for judgment declaring the sale 
void, canceling the same, and for general relief. The injunction 
issued the same day. 

On the same day (October 4, 1877), the defendant answered by a 
general demurrer and a specific denial under oath of each and all 
the allegations in the petition upon which plaintiff rested his claim 
for relief. 

October 5, 1877, the defendant moved to dissolve the injunction, 
because : 

Ist. There are no equities on the face of the petition. 

2d. All the equities set up are denied in the answer under 
oath. 

October 16, 1877, plaintiff amended, setting out more specifically 
his grounds of claim for relief. The amendment was sworn to. 

October 18, 1877, the defendant Moore answered by a general 
demurrer and a general denial. On the same day the defendant 
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Duncan filed a lengthy amendment under oath, in which he travergeq 
the allegations of the amended petition. 

January 23, 1879, Guedry and wife appeared, and, adopting the 
allegations of the original petition, prayed that the pretended sale be 
set aside, and for general relief. 

December 11, 1879, the cause was submitted to the court without 
a jury, and judgment was rendered in favor of the defendants Dun- 
can and Moore against the plaintiff and the defendants Guedry and 
wife. 

Appellants assign for error: 

1st. The evidence shows that the sale was made through mis- 
take, without the knowledge of appellants, for a grossly inadequate 
price — for only one-fortieth part of its value. 

2d. Appellants were not guilty of negligence in not attending the 
sale, because none of them knew that the order of sale had issued, 
and they had entered into an agreement that no such order should 
Pa at that time. 

. In holding that to set aside the sale for irregularity or mis- 
en ‘there must have been irregularities or mistakes of the sheriff or 
the purchaser, and that such irregularities and mistakes, coupled with 
the gross inadequacy of price, were not sufficient to set aside the 
sale. 


A.T. Watts, for appellants. 
Eblen & Robertson, for appellee. 


Detany, J. Com. Arp.—This suit was brought, not exactly to 
rescind a sale, but rather to prevent its consummation. A sheriffs 
sale is not complete until the purchase money is paid. Up to that 
time the bidder may recede from his bid, being, however, liable toa 
penalty, and the sheriff may readvertise and sell the property. 
Pasch. Dig., art. 3786; R. S., art. 2321. 

The defendant in this case, then, in pressing his claim to the prop- 
erty, occupies, to a limited extent at least, the position of a party 
seeking the specific performance of a contract. The rule is almost 
universally accepted that inadequacy of price alone is not sufficient 
to justify the annulment of an execution sale. ‘“ But,” says Mr. 
Freeman, “occasional cases of great hardships-arise, and result in 
the questioning of the generalrule; . . . orif the rule is not 
questioned, the court will, at least, look anxiously for some reason 
whereby, without disputing the general rule, it may justify itself in 
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declaring that the rule is not applicable to the case before it.” 
Freeman on Ex., 309. Accordingly, in Allen v. Stephanes, 18 Tex., 
672, the chief justice says: “In cases where the disproportion is so 
enormous as this, but slight additional circumstances will justify the 
inference that the sale is fraudulent.” In that case, property worth 
$600 had been sold for $21.50. 

So in Chamblee v. Tarbox, 27 Tex., 145, Justice Moore adopts ex- 
pressions which the courts have used for nearly a century, as follows: 
“Tf the bargain is such as no man in his senses would make, and 
that no honest and fair man should accept, and there are circum- 
stances attending the sale which may have operated to prevent the 
property from bringing a higher price, although at the time they 
may, in fact, have been unknown to the purchaser, the sale will be 
regarded by the court as, in its legal sense, fraudulent.” 

In both these cases the sales were collaterally attacked. 

In Ballard v. Anderson, 18 Tex., 377, where a large amount of 
property was sold in bulk for a trifling sum, and the purchaser 
brought suit to enforce the contract, the sale was held void upon 
general demurrer. 

In Taul v. Wright, 45 Tex., 395, Justice Moore says: “ Where there 
is enormous inadequacy of price at a sheriff's sale, if there be but 
slight irregularities or other circumstances attending it, calculated 
to prevent the property from bringing something like its reasonable 
value, it is regarded as unconscientious in the purchaser to hold the 
property so purchased and his deed will be canceled.” This was a 
direct proceeding to set aside the sale. e 

The case of Johnson v. Crawl, 55 Tex., 571, bears a striking re- 
semblance to the present, and seems decisive of it, with this differ- 
ence: that the property was there sold for half its value and here it 
brought only about one-fortieth part. In that case Chief Justice 
Gould uses this language: “ Although both the sheriff and the pur- 
chaser were guiltless of any intentional wrong, if the sale were had 
under circumstances which made it unfair to the judgment creditor, 
and which were also unfavorable to a fair price, the purchaser at such 
sale becomes so far a participator in the wrongful or improper man- 
ner in which it was made, that he is in no condition to object to the 
extension of relief to one otherwise entitled to it.” 

The court below seems to have imputed negligence to the plaintiff, 
but it seems to us that his mistake can be attributed to nothing 
more serious than inadvertence, and hardly deserves to be visited 
with a penalty so heavy. 


Thus in the case of Ontario Bank v. Lansing, 2 Wend., 260, where 
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the plaintiff in an execution inadvertently made a serious mistake 
in the amount of his bid, the court upon his application set aside the 
sale. See, also, the authorities in Freem. on Ex., 308. 

3ut even if the plaintiff be not entirely blameless, certainly neg. 
ligence cannot be imputed to the defendants Guedry and wife, who 
are equally interested that this property should bring a fair price 
and who join in the prayer for relief. 

In the interests of the due administration of justice we think that 
the judgment should be reversed, and that such judgment should be 
rendered by the supreme court as should have been rendered below, 
that is, judgment for appellants. 

ReverseD AND RENDERED, 

[Opinion adopted June 26, 1883.] 





LovrsA Bovuraeors v. J. 8S. Mitts. 
(Case No. 3895.) 


1, Pusiic roaDs.— The act of July 29, 1876, to regulate the laying out, opening, 
classifying and working public roads, confers on the commissioners’ court of 


63 161! each county full jurisdiction over the subject, within the limits of their re- 





spective counties, to be exercised in its discretion. When it is clearly shown 
that its power over the subject has been transcended or grossly abused, the 
revisory power of the district court may be exercised. 

2. Same.— That the commissioners of review had allowed no damages to one 
through whose land a public road was laid out, or that he was prevented by 
sickness from appearing before the commissioners of review, affords no 
ground for exercising the revisory power of the district court. 


Apprat from Dallas. Tried below before the Hon. Z. Hunt. 

December 15, 1876, appellants brought this suit in the district 
court against appellee as road overseer to restrain and enjoin him 
from opening up a public road through their inclosed land, in obe- 
dience to an order of the county commissioners’ court. They alleged 
that a commission of review had been appointed by the court to 
review a road and assess the damages; that they did review and 
locate a public road through the inclosed lands of appellants, and 
assessed no damages. This report was made to and adopted by the 
commissioners’ court, and appellee was appointed overseer and di- 
rected to open up and work the road. It was also alleged that_at 
the time the review was made appellants were prevented from ap- 
pearing before them, on account of sickness; that the establishment 
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of the proposed road would greatly injure them, in the sum of $1,000. 
A preliminary injunction was sought and obtained. 

Appellee answered by general demurrer and general denial. 
Upon the hearing the court sustained the demurrer, and, appellants 
declining to amend, judgment was rendered dismissing the cause. 


Good, Brown & Combs and John M. Stemmons, for appellant. 
No briefs on file for appellee. 


Warts, J. Com. App.—This is a suit in the district court to enjoin a 
road overseer from opening a public road through the inclosed lands 
of the appellants, in obedience to an order of the county commis- 
sioners’ court. The county commissioners’ court is provided for by 
the constitution, that is, it is a constitutional court, with such 
powers and jurisdiction over all county business as is conferred by 
the constitution or that might be conferred by law. The act to 
regulate the laying out, opening and classifying and working public 
roads, etc., approved July 29, 1876, confers upon the commissioners’ 
court full power and jurisdiction over the subject of public roads. 
This is a special power or jurisdiction confided to that court, to be 
exercised according to its discretion. No provision is made in the 
act for reviewing its action with respect to that matter. No doubt, 
however, is entertained as to the power of the district court, through 
its equitable jurisdiction, to revise the exercise of that discretion, 
where it is clearly shown that it has been grossly abused; or to 
interfere and prevent an injury where it appears that the commis- 
sioners’ court had transcended its authority, or was proceeding with- 
out authority of law. Floyd ». Turner, 23 Tex., 292; Duer v. Police 
Court, ete., 34 Tex., 283; Anderson County v. Kennedy, Texas Law 
Review, vol. 1, No. 14, p. 218. 

In this case the petition does not show an abuse of discretion upon 
the part of the commissioners’ court, nor that it had either tran- 
scended its legal authority or was proceeding without authority of 
law. All the proceedings had by that court appear to have been reg- 
ular, and clearly within the scope of its legal jurisdiction. Reviewers 
were properly appointed, and it was upon their report that the court 
made the order under consideration. 

Appellants complain that the reviewers did not allow or assess any 
damages as resulting to them by reason of opening up the road 
through their inclosed lands. The law under which the commis- 
sion of review acted required that, in assessing damages, the advan- 
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tages and disadvantages accruing to appellants from opening the 
road through their inclosed land should be taken into considera. 
tion. And so far as anything appears to the contrary, the com. 
mission of review may have concluded that the advantages arisin 
from the establishment of the road fully compensated appellants 
for the damages resulting from the easement upon their land. At 
any rate there is no fraudulent intent or wrong motive alleged 
against the commission of review in reporting that no damages 
would result to appellants by reason of opening up and establishing 
the road. 

The fact that appellants were prevented by sickness from appear. 
ing before the commission of review is not of itself sufficient ground 
to authorize the interposition of the equitable powers of the district 
court. When a report is made by a commission of review it is sub- 
ject to be contested before the county commissioners’ court. That 
court has full jurisdiction over the subject matter, and may adopt 
or reject the report as it may determine. There is nothing in the 
law, or arising from either the nature of the subject matter or the 
organization of that court, that would have precluded the appellants 
from appearing in that court and contesting the report. And it is 
to be presumed that if this had been done, and good cause had been 
shown, the court, in the exercise of its discretion, would have re- 
jected the report and appointed other commissioners of review. 

It would seem that, before appellants could resort to the district 
court, it was incumbent on them to show that they had availed 
themselves of all proper remedies in the commissioners’ court. 

We conclude that the general demurrer to the petition of appel- 
lants was well taken, and that the court correctly dismissed the case. 
Therefore report that the judgment ought to be affirmed. 


AFFIRMED. 
[Opinion approved June 26, 1883. ] 





Rozert Kerrutry v. J. C. Srypett. 
(Case No, 4031.) 


1. JUDGMENT ON LOST NOTE — VARIANCE. —In a suit on a lost note alleged to 
have been executed by several, the plaintiff assumes the burden of proving 
that the note, with all the signatures upon it as described in his petition, once 
existed. After doing this, he is not required to prove the genuineness of the 

signatures or the binding force of the note on all of the defendants. If he 
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prove the execution of the note by some of those who he alleged made it, 
he may recover against them, and judgment may be rendered in favor af 
those defendants against whom no proof is made, or the suit may be dis- 
missed as to them. He is not bound to prove that all the defendants are 
bound in order to recover against any of them, 


Aprrat from Dallas. Tried below before the Hon. Geo. N. 
Aldredge. 

Suit brought by appellant as administrator of Adelaide Keithley, 
deceased, against appellees J. C. Seydell, N. R. Winniford, Wm. 
Fleming, S. C. Atterbury and Wm. II. Freeman, upon a promissory 
note. 

The note was alleged to have been executed and delivered to 
plaintiff's intestate by the defendants and one Wm. Keithley (since 
deceased), and was set out in the petition as follows, to wit: 

* $1,000. Lancaster, Texas, January 1, 1871. 

“One year after date we or either of us promise to pay to Ade- 
laide Keithley the sum of one thousand gold dollars, for value re- 
ceived, bearing interest at the rate of twelve per cent. per annum 
until paid. (Signed) “J.C. Leypett, 

“N. RR. Wiyxnirorp, 
“Ww. Kerruvey, 
“Ww. Femina, 

“S. C. Arrersury, 
“Wa. H. Freeman.” 

The plaintiff alleged that the note had been lost or destroyed. 

The defendants answered by general demurrer, general denial, 
and by pleas of non est factum, under oath. 

June 26, 1874, the plaintiff amended by alleging a mistake in the 
date of the note as described in the origina] petition, and changing 
the date from January 1, 1871, to January 1, 1872. He also filed in- 
terrogatories to the defendants. 

On the same the day defendants excepted to the amendment, be- 
cause it set up a new cause of action, and because it described a 
different note from the one first set out. 

On December 2, 1579, the cause was submitted to the court with- 
out a jury, and judgment rendered for the defendants. 

The plaintiff proved by a witness, who was a brother of the intes- 
tate, that he had frequently seen and read the note; that it was de- 
stroyed by a fire which consumed the house of the intestate in 1873. 
He described the note as it was described in the amended petition, 
as to amount, date, ete. Upon its face it purported to be signed by 
all the defendants and by William Keithley, deceased. Defendant 
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Seydell had paid $100 on the note; had admitted to witness that he 
owed the note and desired to pay it, but had not the money. The 
note had been given to plaintiff's intestate for money loaned to 
Seydell. William Keithley (deceased), and also the defendants 
Winniford and Atterbury, both admitted to witness that they had 
signed the note. But there was no proof that it had been signed by 
the defendants Fleming and Freeman. 

The assignments of error were: First and second. The judg. 
ment is contrary to and unsupported by the law and the evidence, 
‘Third. The judgment should have been for the plaintiff. 


John J. Good, for appellant. 
Sawnie Robertson, for appellee. 


Detany, J. Com. Arpp.— In considering this case we omit all that 
relates to the interrogatories propounded by the plaintiff, except to 
say that they were not pertinent to the matter in issue. The de- 
fendants were not asked if they had executed the note in suit, but 
if they had signed any note. Of course no judgment could have 
been rendered against them upon their failure to answer. But the 
judgment actually rendered is assigned as error, and the question is, 
can that judgment be maintained? Counsel for appellees puts the 
case thus: The plaintiff declared upon a note signed by six. He 
proved a note signed by two. There is a fatal variance between the 
allegations and the proof. A non-suit would have resulted at com- 
mon law; and judgment must have been rendered against the plaint- 
iff under our practice. We are not prepared to acquiesce in this 
summary disposition of the case. 

There is no doubt about the rule at common law. If suit was 
brought on a note signed by tiyo, and the note when produced was 
signed by only one, the plaintiff was non-suited, because he had de- 
clared on a particular note, and had produced an entirely different 
one. It was a question of identity. But the common law rule went 
still further. If a plaintiff sued several defendants upon a contract 
and proved that it was made by them all, yet if, in point of law, it 
was not obligatory upon some one of them, either upon the ground 
of infancy or coverture, at the time it was entered into, the plaintiff 
would be non-suited, and in this case he could not dismiss as to the 
infant or feme covert, but must discontinue and bring a new suit — 
omitting the parties improperly joined. 1 Chitty’s Pl, 50; Austin & 
Clapp v. Jordan, 5 Tex., 134. 
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But that is not the law with us, as is shown by the case just cited. 
In this state, as at common law, he who sues upon a written in- 
strument must give such description of it as will inform the defend- 
ant of the nature of the claims against him; and the paper when 
produced must correspond with the one described or the variance 
will be fatal. Our statute upon the subject is as follows: “ When 
any petition, answer or other pleading shall be founded in whole 
or in part on any instrument or note in writing, charged to have 
been executed by the other party or by his authority, and not 
alleged to be lost or destroyed, such instrument or note in writing 
shall be received in evidence, without the necessity of proving its 
execution, unless the party by whom, or by whose authority, such 
instrument or note in writing is charged to have been executed, shall 
file his affidavit in writing denying the execution thereof. Pasch. 
Dig., art. 1443. 

This is a suit upon a note charged to have been executed by the 
defendants and one Wm. Keithley, who has since died. Now let 
us suppose that the petition had not alleged the loss of the note, 
and that the defendants had pleaded a general denial. This would 
have required the production of the note. Now suppose that the 
note when produced had answered the description of the note 
proven in this case. The plaintiff would have been entitled toa 
judgment. Because in that case there would have been no variance. 
The instrument described in the pleading and that produced in evi- 
dence would have been the same. But if there had been some 
latent defect in the instrument which was not apparent upon its 
face and must be shown by evidence aliunde, this would be matter 
of defense and must have been set up by plea. Asif one or more of 
the defendants had not in fact signed the paper, or were infants or 
married women. This might have been set up by plea of non est 
factum, or infancy, or coverture. The successful interposition of 
either of these pleas by a part of the defendants would at common 
law have defeated the plaintiff's whole case, for he must recover 
against all or none. Austin v. Jordan, 5 Tex., 130; Horton ». 
Wheeler, 17 Tex., 52. 

But that is not the law with us. The plea would avail the party 
pleading it, but not the others. Shipman v. Allee, 29 Tex., 17. 
Thus, there is a very important difference between the law of this. 
state and the common law, so far as the rights and remedies of the 
plaintiff are concerned in cases like this. And the difference is im- 
portant in its effects upon the rules of evidence applicable to the 


case. At common law the plaintiff must allege and prove the lia- 
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bility of all the obligors. And why so? Because, if he does not + 
recover against all he cannot recover against any. Complete proof 
against all the defendants was absolutely necessary to any recovery 
whatever. [ut here the plaintiff may recover against a part with 
out a recovery against all, and the reason of the common law rule 
ceasing, the rule itself should cease. 

Suppose, then, as in the case before us, the plaintiff declares upon 
a note which is alleged to have been lost. He then assumes the 
burden of proof. Proof of what? Must he prove that all the obli- 
gors actually signed the note and are liable upon it? Why should 
he be required to make proof against all the defendants unless he 
could recover against all? It is answered that he has alleged that 
all the defendants executed the note, and that his proof must corre. 
spond with his allegations. But in the case supposed awhile ago, 
where the note was not alleged to have been lost, the plaintiff must 
have made the same allegations as to all the defendants, viz., that 
they executed and delivered the note. Yet in that case the plaintiff 
might recover against those who were not discharged by plea, 
though he failed as to those who were so discharged. That is, the 
production of the note proves the liability of those who are not 
discharged by plea, but it makes no proof against the others. Is 
there any superior merit in that sort of evidence which consists in 
the production of the note over cther competent evidence to »rove 
the same facts? We think not. In our opinion, where a plaintiff 
sues upon a lost note, he assumes, in the first place, the burden of 
proving that the note, with all the signatures upon it, just as he has 
described it in his petition, once existed, and that it is lost. When 
he has done this the question of variance is settled. He has proven 
the existence of the instrument as he has described it, and its loss. 
In the next place, as to the genuineness of the signatures, as to the 
binding force of the instrument upon all or a part of the defend- 
ants, that is another question. He is not required to prove that all 
the defendants are bound, as he was at common law, in order to re- 
cover against a part. If he prove the execution by a part, he may 
recover against them, and judgment may be rendered in favor of 
those against whom no proof is made, or the suit might be dismissed 
as to them. 

There can be no essential difference in principle between permit- 
ting the plaintiff to dismiss as to one defendant.and take judgment 
against the other, and rendering judgment in his favor as to one 
defendant and against him as to the other. This is illustrated by 
the cases of Willis v. Morrison, 44 Tex., 27,and Congdon v. Monroe, 
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51 Tex., 109. The first of these cases was upon an order or draft, 
purporting on its face to be drawn by a firm composed of two. Yet 
upon the plea of non est factum interposed by one, it was held that 
judgment might be rendered in his favor and against the other. 
The result would have been the same if the suit had been upon a 
promissory note. And yet in the latter case the plaintiff would 
have alleged, as is done in all suits upon promissory notes against 
several makers, that the defendants “ made, executed and delivered ” 
the note. In that case, Chief Justice Roberts says that the judg- 
ment would be proper “unless we adopt the rigid system of the 
common law as to forms of action, which required the plaintiff to 
be non-suited, if he sued two persons on a joint contract and one of 
them showed himself not to be liable on the contract. This would, 
it is believed, be contrary to the whole current of our practice and 
decisions from the earliest times of our judicial history;” citing 
Austin v. Jordan, 5 Tex., 130. The case in the 51st volume was 
upon a joint contract implied in the purchase of goods, and the 
supreme court followed the case of Willis ». Morrison. 

In fact the moment we admit that a plaintiff who has sued several 
defendants on a promissory note may, without amendment, dismiss 
as to one and take judgment against the remainder, the common 
law doctrine of variance between the allegation and the proof (ex- 
cept in the matter of description) ceases to apply to the case. 

The plaintiff having acquired a mere right under one system 
which he did not possess under the former, we simply readjust the 
rule of evidence so as to give him his appropriate remedy. 

Our opinion is that the judgment should be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion adopted by a majority of the supreme court June 26, 
1883. ] 





W. A. Norris v. S. C. & N. M. Ennis. 
(Case No. 3599.) 


1, OUTSTANDING TITLE — PURCHASER — Fravup.— The rule that a purchaser of 
land, in possession thereof under a deed with covenant of warranty, cannot 
resist the payment of a purchase money note without showing that the title 
has failed in whole or in part, and an eviction, or that he is liable to evic- 
tion, by a superior outstanding title of which he had no notice when he 
purchased, is subject to the following exception, viz.: If the acceptance of 
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the deed was induced by the fraud of the vendor, the vendee is not com. 
pelled to await an actual eviction, as where the purchase was induced by the 
representation that a deed conveying a superior outstanding title was a 
forgery, and the vendor falsely represented himself as solvent and able te 
respond on his warranty. In such a case the vendee may offset the note 
with the amount necessarily paid to purchase the superior outstanding title, 


Error from Johnson. Tried below before the Hon. D. M. Prep. 
dergast. 

On January 14, 1873, Ennis and wife brought suit against Norris 
on a note for $180, and sought a foreclosure of a vendor’s lien upon 
the land described. By supplemental petition they set up another 
note and claimed that it was also given for the land, and pray fore- 
closure of the lien secured by that note. 

Norris defended upon the ground that at the time he purchased 
the land the defendants in error informed him that there was a deed 
on record to one Bowden for the land, but that it was a forgery; 
that he relied upon that representation and was thereby induced to 
make the purchase; that in fact the deed to Bowden was valid and 
vested in him the title to the land. He also averred that they rep- 
resented to him that their warranty was good and would protect 
him, and that he relied, and was induced to act, upon that repre. 
sentation, when in fact they were then and continued insolvent. 
He also averred that the vendee of Bowden had brought suit in the 
federal court for the land against a number of parties upon it and 
had recovered the same; that his eviction was threatened by the 
owner of the Bowden title, and to save his improvements and to 
secure the land he was compelled to purchase that title, and paid 
therefor $150, which amount, with interest, he asked might be set 
off against the notes. 

To these answers the defendants in error excepted specially. The 
court sustained the exceptions, and upon a trial rendered judgment 
against the plaintiff in error for the sum of $345.47, and decreed a 
foreclosure of the lien. There was no statement of facts in the 
record. 


Brown & Hall, for plaintiff in error. 


T. D. Bledsoe, for defendant in error 


Warts, J. Com. Arp.— As a general rule, where a purchaser takes 
land with notice of defects in the title, and accepts a deed with gen- 
eral warranty, he cannot resist the payment of the purchase money 
on the ground that there is a superior title in another to that ac- 
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quired by him, and that he is in danger of eviction from that source. 
Brock v. Southwick, 10 Tex., 65; Cooper v. Singleton, 19 Tex., 265; 
Price v. Blount, 41 Tex., 475. 

In the last case the doctrine is thus stated by Justice Reeves: 
“Where the purchaser holds under an executed contract, as a deed 
with warranty, he cannot resist the payment of the purchase money 
on proof that the title may be doubtful. He must do more. He 
must show, with reasonable certainty, that the title has failed in 
whole or in part, and that he has been evicted, or, if not, that he is 
liable to be evicted by a superior outstanding title of which he had 
no notice at the time of his purchase.” 

This rule has its foundation in reason and justice, for that is the 
contract between the parties. The purchaser takes the land with 
the chances of eviction, relying in the event of such eviction upon 
the warranty. In other words the purchaser enters into the contract 
with his eyes open, and equity will not relieve him from the conse- 
quences of his deliberate acts. For, as well said by Justice Smith 
in the case of Demaret v. Bennett, 29 Tex., 267: “But when the 
parchaser goes into possession under a deed of warranty, and with 
notice of defects in the title, there are no equitable grounds upon 
which he can withhold the purchase money for failure of title, for 
the transaction still remains as the vendee understood it to be at the 
date of the purchase, and he will be forced to await eviction, and 
then rely upon the covenants in his warranty for damages arising 
from the breach of the same.” 

This general rule is subject to well-established exceptions; for in- 
stance, where the purchaser has been induced by the fraud of the 
vendor to accept such a deed, then the purchaser would not be com- 
pelled to await an actual eviction and then rely upon the warranty. 
In such case the fraud of the vendor entitles the purchaser to relief 
ina court of equity. In truth the contract, in such case, is not 
what it appears to be from the face of the deed. The purchaser is 
induced to accept the deed through the misrepresentations of the 
vendor as to certain material facts forming the inducement, in whole 
or in part, for the purchaser’s entering into the contract. Under 
such circumstances the purchaser would not have to await actual 
eviction, and rely upon the breach of warranty for his damages. 
But where, manifestly, there is a superior outstanding title, accom- 
panied with threatened assertion of the same, this is in law tanta- 
mount to an eviction; and in cases of fraud the purchaser may 
secure in equity a rescission of the contract, or else purchase his 
peace, and offset the amount thus necessarily expended against the 
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purchase money still owing by him. And especially is this true 
when it is shown that the vendor is insolvent and his Warranty 
worthless. 

In this case it is stated in the answer that, at and before the pur- 
chase, the defendants in error did inform the plaintiff in error of 
the existence of the deed to Bowden, but it is also charged that 
they assured him that it was a forgery and entirely worthless, and 
that he relied upon that assurrance and was thereby induced to 
make the purchase. This, if the averments of the answer are true, 
and they must be so accepted in testing the same by exceptions, was 
a misrepresentation as to a material fact; for if, as a matter of fact, 
this pretended deed to Bowden was a forgery, it resulted, as a legal 
consequence, that no title could be successfully asserted under it, 
And it will be borne in mind that an examination of the record of 
such deed would ordinarily furnish but little information as to 
whether or not the deed was a forgery. Generally that question 
must be determined by a resort to extraneous facts. And if the 
plaintiff in error relied upon the representations of the defendants 
in error, to the effect that the Bowden deed was a forgery, when in 
fact it was a valid deed, constituting a superior title to that secured 
by him, it cannot be held that he took the risk of actual eviction 
relying upon the warranty for his damages. It is also charged in 
the answer that the defendants in error were at the date of the pur- 
chase, and still are, insolvent, a fact that they concealed from him, 
and about which they misled him by misrepresentations. 

We are of the opinion that the answer asserted a good defense to 
the action; that is, to the extent of the amount necessarily expended 
by plaintiff in error in purchasing and securing the superior out- 
standing title. Of course the burden is upon him to establish these 
averments, and to clearly show that there was a superior outstand- 
ing title, from which he was in danger of eviction, and to obviate 
which he made the expenditure. 

If neither of the parties to this suit were parties to that in the 
federal court, then their respective rights would not be affected by 
any judgment rendered therein. And the answer fails to aver that 
either plaintiff in error or defendants in error were parties to that 
suit. Hence the exceptions to that portion of the answer asserting 
that suit and judgment were properly sustained. But sustaining 
the exceptions to the other portion of the answer was error for 
which the judgment ought to be reversed and the cause remanded. 

REVERSED AND REMANDED. 
[Opinion adopted June 26, 1883.] 
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Tue Srare v. Pepro Salts er At. 
(Case No. 2198.) 


1, INCHOATE TITLE.— Under the act to ascertain and adjudicate certain claims Ca 
for land against the state, situated between the Nueces and Rio Grande rivers, 64 b37/ 
approved August 15, 1870, it was shown that the ancestor of plaintiff occu- 
pied the land, embracing three leagues, continuously since 1832, when the 
initiative proceedings to obtain title were begun, and that his heirs had con- 
tinuously occupied it since, except when prevented by hostile Indians. 

Held, 

(1) Citizens as well as foreigners were included in the colonization laws of 
Tamaulipas of December 15, 1826, but with preference to citizens. 

(2) Under that law a grant of three leagues could be made, or any quantity 
less than five leagues. 

(3) Proof of a formal act of possession is not necessary to establish an 
inchoate right which might have been perfected under the act in question. 

(4) When the expediente recited that the three leagues were appraised at 
690, after the lapse of forty years, during which time possession was shown, 
and the destruction of the public records, the payment of the appraised 
value will be presumed. 








Arrest from Travis. Tried below before the Hon. J. P. Richard- 
son. 

Pedro Sais brought this suit against the state of Texas, under the 
act of August 15, 1870, for a confirmation of title to three leagues 
of land situated in Starr county. He claimed as part owner ‘and 
one of the heirs of Juan Jose Sais, deceased. The case made is that 
Juan Jose Sais, father of appellee, was in possession of the land in 
1852, and in the fall of that year he denounced the saine as grazing 
lands, and applied to the alcalde of Camargo for such preliminary 
action as was necessary to secure the grant; that everything requi- 
site under the laws of Tamaulipas was done, that is, appraisers and 

- Inspectors were appointed; the land was examined and appraised at 
$30 per league; a survey duly made by the surveyor-general of 
Tamaulipas; the eapediente was made up, properly signed and at- 
tested, and, together with the money, to wit, the $90, was for- 
warded to the governor of Tamaulipas. It is not known whether 
a grant was issued or not, as the records of the state of Tamaulipas 
were destroyed by the French troops in 1865, 

Juan Jose Sais occupied the land continuously until his death, and 
appellee and the family have occupied it continuously since that 
time. The only break in that possession was on account of the incur- 
sions of hostile Indians, and that but once or twice, and for a short 
time only. The expediente was attached to the petition. 
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The state answered by general and special exceptions and general 
denial. 

The suit was tried February 13, 1873, and a decree rendered in 
favor of appellee confirming the grant to him and co-heirs. 










































Peeler & Fisher, for appellant. 
Chandler, Carleton & Robertson, for appellees. 


Warts, J. Com. Apr.—This suit was brought under the act 
entitled “ An act to ascertain and adjudicate certain claims for land 
against the state, situated between the Nueces and Rio Grande 
rivers,” approved August 15, 1870. 

The object of the suit is to secure the confirmation of an imper- 
fect title to three leagues of land situated in Starr county. What- 
ever right appellee has to the land in controversy accrued undey the 
colonization laws of the state of Tamaulipas, of December 15, 1836, 
and had its inception in 1832. 

For a full discussion of the object, scope and construction of the 
act of 1870, reference is made to the able and exhaustive opinions of 
Chief Justice Roberts, in the cases of The State v. Cardinas, The 
State v. Francisco Cuellar, and cases following, reported in 47 Tex., 
295. 

Appellant’s demurrers were properly overruled. The land was sufti- 
ciently described in the petition for the purposes of identification. 
Adjoining surveys and abuttals are given, also the field notes of the 
survey. 

The attorney-general agreed in writing to waive the five days’ 
time, and accepted service of the interrogatories. He also agreed to 
the appointment of the special commissioner to take the depositions 
of the witnesses. He had the opportunity of crossing the interroga- | 
tories, and his failure to avail himself of that opportunity will not 
defeat the right of the appellee to the use of this evidence. The 
objection that the certificate of the commissioner does not show that 
the witnesses swore to and subscribed their names to their respective 
answers is obviated by the amendments made by the officer with 
the permission of the court. 

Citizens as well as foreigners were included in the colonization 
law of Tamaulipas of December 15, 1826. The only distinction made 
between the two in the acquisitions of land under it is that citizens 
shall-be preferred. Pasch. Dig., art. 753. 

It is claimed that there was no law then in force authorizing a 
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rant of three leagues. An examination of article 25 of the law 
of 1826 shows the contrary to be the case; it is there provided that 
an adjudication may be made up to the amount of one hundred and 
twenty-five million square varas. That provision did not force upon 
the applicant five leagues of land, whether he wished that much or 
not; but gave the right to designate such quantity of land as the 
party might desire, not to exceed five leagues. This construction 
of that article naturally results from the context as well as the 
plain import of the language ; besides it is shown to have been the 
construction given to it by the officers of Tamaulipas, whose duty 
it was to execute the law. 

Appellant urges as ground for the reversal of the judgment that 
this land was appraised at $10 per league, whereas the lowest limit 
fixed by law was $30. This position is not sustained by the record. 
On page 16 of the record will be found, as part of the expedi- 
ente, the report of the appraisers, wherein it is stated “ that, accord- 
ing to their knowledge, and on account of the scarcity of water 
upon this land, they appraised each of the leagues of those that ap- 
pear surveyed in this dispatch at the rate of $30.” Again it is 
recited as part of the expediente that “the three leagues which appear 
surveyed and designated in this dispatch amount to the sum of $90, 
which, in unison with this dispatch, are directed to his excellency, 
the governor, that he may dispose of the same according to his 
supreme will.” 

It is also objected to the judgment that there is no evidence in 
the record showing that the alcalde of Camargo put the appli- 
cant into the possession of the land. This claim for the land is not 
asserted as a perfect grant, but a right so far perfected as to en- 
title the appellee to a decree of confirmation. 

The law of 1826 says: “The instructive dispatch being termi- 
nated, and no opponent of right resulting, the alcalde shall pass it 
to the executive of the state, ‘by whom the title of adjudication and 
ownership shall be issued to the person interested, ordering that the 
alcalde of the town of his residence put him immediately in posses- 
sion of the land granted.” 

Only where the grant was actually issued by the executive that 
the order was made ‘directing the alcalde to put the grantee in pos- 
session. If the grantee, as here, was already in possession of the 
land at the time of the designation, and continued that possession, 
no good reason is seen why, even where the grant had been shown 
to have issued, it should be shown by evidence that the alcalde 
had gone through with the useless formality of investing the 
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grantee with the possession of land that he was then already jp 
possession of. But, as before remarked, appellee does not assert hig 
claim as a perfect grant, but as a right so far progressed toward 
completion, that, had there been no change in government, a grant 
would have issued. The time had not arrived when the law re. 
quired the order to be issued to the alcalde to put the applicant 
in possession. 

In passing upon the evidence the court, in effect, found that the 
appraised value of the land, to wit, $90, had been paid by the ap. 
plicant. The evidence in the record tending to show that fact is the 
statement in the expediente that the three leagues had been appraised 
at the sum of $90, which, with the dispatch, had been directed to 
the governor. Considering the fact that more than forty years have 
elapsed, this recital by a public officer, made in the discharge of his 
official duty, should be considered as sufficient to sustain the finding 
of the court in that particular. 

This claim had its origin in 1832, and appears to have been 
founded in good faith. The record evidence of the complainant's 
right is the expediente, containing all the requisites of the law of 
1826, and also the payment of the purchase money by the applicant, 
while the parol evidence shows that the appellee and his father have 
been in the continued possession from a time prior to the designa- 
tion of the same in 1832; and that, with the officials of Tamaulipas, 
this was considered a perfect equitable title. The records of the 
state of Tamaulipas were destroyed in 1865, which placed it bevond 
the power of appellee to show by record evidence what action, if 
any, was ever taken by the executive upon the expediente. 

The evidence sufficiently shows this to have been such a right as 
would, in accordance with the law of 1826, have matured intoa 
perfect grant had not the sovereignty over the land passed to and 
vested in the republic of Texas, and such a right as is included 
within the spirit of the act of 1870. 

The judgment of the court below ought to be affirmed. 


AFFIRMED. 
[Opinion adopted June 26, 1883. ] 
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Epwarp Rupp v. M. T. Jounson, Jr., er at. 
(Case No. 3882.) 


1, COMMUNITY ESTATE— ACTION BY HEIRS TO RECOVER.— Though the adminis- 
trator of a deceased husband’s estate has authority to maintain a suit to re- 
cover land for purposes of administration belonging to the community, 
without joining therein the heirs either of the deceased husband or wife, 
still a judgment against him in such a suit would constitute no bar to a 
suit by the heirs of the mother for her community interest. 

9, CASE FOLLOWED.— Hodge v. Donald, 55 Tex., 344; and hell, that when a 
colonist in Peters’ colony settled upon land in 1848, which was appropriated 
afterwards by a certificate issued to him in 1850 as the head of a family, his 
wife having died in 1849, the land belonged to the community estate of the 
husband and wife. 


Apprat from Tarrant. Tried below before the Hon. J. A. Carroll. 
The opinion sufficiently states the case. 


Smith & Jarvis, for appellant. 


Jas. H. Field, for appellee, cited: Barrett v. Barrett, 31 Tex., 346, 
347; Loller v. Frost, 38 Tex., 212; 41 Tex., 425; 44 Tex., 350; id., 
93; 14 Tex., 75, 76; 11 Tex., 88; id., 181; 17 How., 141; 12 Wheat., 
198; Causici v. La Coste, 20 Tex., 255, 286; Caudle v. Welden, 32 
Tex., 355; Fisk vw. Flores, 43 Tex., 343, 344; Edwards v. Beavers, 
19 Tex., 508; Webb v. Webb, 15 Tex., 275; Yates v. Houston, 3 
Tex., 453. 


Warrs, J. Com. App.— Two questions are presented by the record 
for determination: 1st. Does the judgment rendered in the case of 
Tinsley v. Brinson, Administrator, etc., constitute a bar to the suit 
by the heirs of Mrs. Johnson, who sue for her community interest? 
2%. Do the facts asserted by the answer of the appellant Rudd 
show that the land in controversy was the community property of 
Blackwell and wife? 

Sarah E. Tinsley, joined by her husband, brought suit as sole heir 
of her mother, Rebecca Blackwell, against M. J. Brinson as adminis- 
trator of M. T. Jobnson, Sr., deceased, claiming an undivided one- 
half interest in the six hundred and forty acres of land, a portion 
of which is now in controversy, as the community interest of the 
mother, Rebecca Blackwell. The judgment in that cause was ren- 
dered at tiie November term, 1868, of the district court of Tarrant 
county, adjudging that Mrs. Tinsley was entitled to an undivided 
one-half interest in the survey, and also decreed a partition, which 
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was subsequently completed by allotting to Johnson’s estate the 
north haif of the survey, and to Mrs. Tinsley the south half. Mpg, 
Vienna Johnson, the mother of the appellees, died before her hus. 
band, M. T. Johnson, Sr., and these children were not made parties 
to that suit. Chief Justice Roberts, in Guilford v. Love, 49 Tex, 
733, said: “It was decided at an early day, that, from the general 
authority intrusted to an administrator by the probate laws, he 
could, without the heirs being joined with him, bring and defend 
suits for land to protect the interests of the estate.” 

The court, in Gunter v. Fox, 51 Tex., 388, discussing the case of 
Barrett v. Barrett, 31 Tex., 344, said: “So much of that opinion 
which holds that it was impossible for the court to adjudicate upon 
the title without making the heirs at law of the intestate, upon whom 
the descent had been cast, parties, when applied, at least, to a suit 
in which the administrator is plaintiff, seems to be in conflict with 
the above, and, we think, better considered cases.” 

It is said in Zacharie v. Waldron, 56 Tex., 117: “ At the date of 
the judgment the statute of 1876, pertaining to estates of deceased 
persons, was in force. This statute, as regards the powers and 
duties of executors and administrators, was substantially the same 
as that of 1848, under which, by repeated decisions of this court, 
the heirs of the deceased were not required to be joined with the 
executor or administrator in suits involving title to lands.” 

While this may be accepted as the settled rule, it by no means 
determines the question under consideration. The appellees, against 
whom the rule is invoked, are not suing as the heirs of M. T. John- 
son, Sr., against whose administrator the judgment in favor of Mrs, 
Tinsley was rendered, but are suing as the heirs of Mrs. Vienna 
Johnson, to recover her community interest in the land. It is 
insisted, however, that as the administrator of the deceased husband 
has the authority as such to administer upon the whole com- 
munity property, and use it in the payment of community debts, 
that therefore the rule announced in the above cited cases would 
apply with equal force to the heirs of the deceased wife, claiming as 
such, as to the heirs of the deceased husband, whose estate is repre- 
sented by the administrator. 

In Thompson v. Cragg, 24 Tex., 595, it was held that a decree of 
the district court against certain children, as the heirs of their de- 
ceased father, for specific performance of a bond. for title, given by 
the father after the death of his wife for title to community lands, 
did not affect the interest which the defendants have in the land, as 
heirs of their mother. 
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It may be conceded that the administrator of the deceased 
husband’s estate would have the authority to maintain suits to 
recover and reduce to possession the w hole community estate for 
the purposes of administration to the extent of paying the commu- 
nity debts, without the necessity of joining with him either the 
heirs of the deceased wife or husband. But he is not the represent- 
ative of the heirs of the deceased wife, to the extent that a judg- 
ment against him recovering lands belonging to the community 
would constitute a bar to a suit by such heirs for the community 
interest of their mother. 

Upon the death of the wife the marital partnership is dissolved, 
and the community estate immediately vests, one-half in the hus- 
band and the other half in the heirs of the deceased wife. This prop- 
erty, however, thus descends burthened with the community debts. 
And after the death of the wife the husband may sell it for the pur- 
pose of paying these community debts. That is the full extent of his 
authority over it, without first qualifying as survivor in community. 

Suppose that after the death of the wife suit should be brought 
and judgment recovered against the husband alone, for lands be- 
longing to the community, when he had not qualified as survivor; it 
is not ‘believed that such judgment would bar a recovery by the 
heirs of the deceased wife for her community interest in such land. 
And we are unable to perceive why the power and authority of the 
husband’s administrator in this respect should be considered more 
extensive than that of the husband during his life. 

We conclude that the judgment in the case of Tinsley v. Brinson, 
Administrator, etc., did not constitute a bar to this action brought by 
the heirs of Mrs. Vienna Johnson, and that the court below did not 
err in sustaining appellees’ demurrers to that plea. 

The answer asserting title in appellant to the land by reason of 
the community right of Rebecca Blackwell, and mesne conveyances 
from her sole heir, Mrs. Tinsley, down to appellant, is sufficient, if 
true, to show title in the appellant to that community interest, 
unless defeated by some independent matter asserted and established 
by appellees. That part of the answer shows that Blackwell and 
wife immigrated to and settled in Peters’ colony on the land in 
controversy prior to 1848, and that Mrs. Blackwell died in 1849, and 
that Blackwell secured a certificate for six hundred and forty acres 
of land as the head of a family, by reason of that settlement in the 
colony, which certificate was issued to him in December, 1850; that 
the same was located upon the land in controversy, and was sold 
and transferred to M. T. Johnson by Blackwell. 
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That under such facts and circumstances the property belonged 
to the community, and not the separate property of B lackwell, is 
fully settled in the case of Hodge v. Donald, 55 Tex., 344, And 
that decision was approved in the case of Porter v. Chronister, de. 
cided at the last Tyler term (58 Tex., 53). 

We conclude that the court erred in sustaining appellees’ de. 
murrer to this portion of appellant’s answer. 

The principles of law and equity governing the rights of parties 
in the partition of lands are so well settled that there i Is NO necessity 
to discuss them in this connection. 

We report that the judgment of the court below ought to be re. 
versed and the cause remanded. 

REVERSED AND REMANDED, 

[Opinion approved June 26, 1883. ] 





Susan F. Tuompson er au. v. A. H. Jones er At. 


(Case No. 3657.) 
= 
771 628 1. HomesteaD.— A sale under a judgment foreclosing a mortgage upon the 
rs homestead, the wife not being a party to the suit, is void, and does not pre- 
clude a recovery of the land by the heirs from the purchaser after the death 
of the father and mother. 

2. SamE.— But if the homestead interest attached only to an undivided half 
interest in the land, and the owner of the other undivided half interest, who 
had joined the husband in the mortgage, and after its execution, conveyed 
his half interest to the wife, the foreclosure sale as to such half interest 
would pass title. 





Error from Fannin. Tried below before the Hon. John OC. 
Easton. 

Plaintiffs in error sued in trespass to try title to three hundred 
and twenty acres of land, claiming as the heirs of Thomas and Naney | 
Jane Harrison, and by reason of their homestead rights, ete. ; 

The defendants claimed the land by and through a decree against 
Thomas and Francis Harrison, foreclosing a mortgage upon the land, 
and sheriff's sale by virtue of that decree. 

The facts are disclosed in the opinion. Verdict and judgment 
for the defendants. 





Hancock & North, for plaintiff in error. 


Evans & Lyday, for defendant in error. 
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Warts, J. Com. Apr.— From the evidence found in the record it 
appears that Thomas F. and Nancy Jane Harrison were married in 
August, 1847. At that time Thomas and Francis Harrison owned 
the land in controversy as tenants in common. Immediately after 
their marriage Thomas commenced to improve it, and when he had 
completed a cabin he and his wife moved upon and occupied the 
land as their homestead, and continued to so occupy it until their 
respective deaths in 1850 and 1851. 

Thomas and Francis Harrison executed a mortgage in March, 
1848; the wife of Thomas did not join therein, and in May, 1848, 
Francis conveyed his undivided one-half interest in the land to the 
wife of Thomas, by such deed as presumptively made the land the 
common property of Thomas and his wife. In a suit against 
Francis and Thomas Harrison on a note and the mortgage, judg- 
ment was rendered April 6, 1849, for the amount of the note, and 
a foreclosure of the mortgage was decreed. Mrs. Nancy Jane Har- 
rison Was not a party to that suit. Defendants in error claim 
through a sale made under the foreclosure judgment by the sheriff, 
December 4, 13849. 

As to the undivided half interest of Thomas Harrison, the home- 
stead right of himself and wife had attached before the mortgage 
was executed by Thomas and Francis Harrison. And the first ques- 
tion for determination is as to that interest. What effect, if any, 
did the foreclosure of the mortgage and the sheriff’s sale thereunder 
have upon the rights of Thomas and Nancy Jane Harrison as to 
that interest ? 

The case of Campbell v. Elliott, 52 Tex., 151, which is almost 
identical with the one under consideration, fully settles the ques- 
tion. For it was there held that a sale under a judgment foreclos- 
ing a mortgage upon the homestead, the wife not being a party to 
the suit, was void, and that a purchaser under such decree could ac- 
quire no title to the property. That such foreclosure and sale did 
not preclude a recovery of the land from the purchaser by the heirs 
after the death of their father and mother. Hobby’s Texas Land 
Law, sec. 785. ' 

Considering the decree foreclosing the mortgage and sale there- 
under as being inhibited by the constitution and therefore void as 
to that interest in the land, then there is nothing shown by the 
record that ought to preclude a recovery of that undivided interest 
by the plaintiffs in error. 

So far as the other interest is concerned, as appears from the rec- 
ord, it was the common property of Thomas and Nancy Jane 
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Harrison, conveyed to them incumbered by the mortgage; there. 
fore no homestead right could attach as against the mortgage; and 
if, as appears, that interest was community property, then Naney 
Jane Harrison was not a necessary party to the foreclosure suit; 
and the judgment of foreclosure and sale by virtue thereof would 
be valid and effectual as to that interest, and would preclude a re. 
covery of the same by plaintiffs in error. 
The judgment ought to be reversed and the cause remanded, 


REVERSED AND REMANDED, 
[Opinion adopted June 26, 1883.] 


Associate Justice Wesr did not sit in this case. 








Sancer Bros. er Au. v. Heres or Mrs. P. A. Moony. 
(Case No. 4890.) 


1. COMMUNITY PROPERTY.— The principle again announced that the survivor of 





61 74 the marital relation has authority, without administration on the estate of the 
> 263) deceased spouse in any of the statutory modes, to sell community property 
62 650 to pay community debts which are a charge upon it; that the property thus 


63 aii sold is charged with the payment of debts contracted during the marriage, 


65 636) = . ° 
66 4162. STATUTE CONSTRUED.— The act of 1856 did not withdraw such power of sale 
3m from the survivor, but was intended to enlarge such power; following 


Lumpkin v. Murrell, 46 Tex., 58, and other cases cited. 

8. CASES REVIEWED.— Wenar v. Stenzel, 48 Tex., 490; Veramendi v. Hutchins, 
48 Tex., 552, and Johnson v. Harrison, 48 Tex., 266, reviewed, and the con- 
clusion announced that a sale made in good faith by the survivor of the 
community of the common property to pay community debts, was valid, and 
the purchaser would be protected. 

4, SAME— CASE REVIEWED.— Tillinghast v. Champlin, 4 R. I., 209-212, cited and 
reviewed, and the principle announced that the purchaser of community 
property under circumstances above stated is not bound in his own protection 
to see that the purchase money is applied to the payment of the community 
debts. It is essential, however, to the protection of the purchaser, that the 
consideration paid be not grossly inadequate, that there be no collusion or 
fraud to which he is a party, and that he have no knowledge of any intention 
to misapply the proceeds. 





Appreat from Navarro. Tried below before the Hon. John H. 
Rice, special judge. 

The opinion states the case sufficiently to understand the principles 
announced and the facts to which they apply. 
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Sawnie Robertson, for appellants. 
Cloft & Blanding, also for appellants. 
Read & Read, for appellees. 


Srayton, Associate Justice.— That the land in controversy was 
community property owned by Louis Moody and his wife at the 
time of the death of the latter in 1863 is not questioned; nor can 
it be denied that at the time of the sale of the land, made by 
Louis Moody to N. A. Birge, through whom the appellants claim 
by regular chain of transfer, there existed at least one community 
debt amounting to between four and five thousand dollars. Thé 
record renders it highly probable that a much larger community 
indebtedness existed. 

It is further admitted that all of the appellants were purchasers 
of the land for valuable consideration, paid without actual notice of 
any adverse title. 

It appears that at the time of the death of Mrs. Moody the com- 
munity estate was large, consisting chiefly of slaves and lands. Of 
the lands, there seems to have been eight or ten thousand acres; but 
it does not appear what disposition has been made of the same, 
except that the tract in controversy was sold to Birge, and two 
other small tracts, possibly, it not appearing whether they were of 
the community estate or not, were sold by Moody in 1868, to meet 
attorney’s fees in bankrupt proceedings. The only testimony bear- 
ing upon the question as to what property the children of Mrs. 
Moody have received from the community estate or from Louis 
Moody is found in the evidence of W. R. Moody, who testified 
“that his father never gave his children any property since the death 
of their mother that witness knows of.” 

Soon after the sale of the land in controversy by Louis Moody to 
Birge, the former voluntarily instituted proceedings in bankruptcy, 
and in November, 1869, received his discharge. 

The papers in the bankrupt proceedings were destroyed by fire, 
and hence copies of the schedules, showing the assets and lia- 
bilities and receipts and disbursements from the bankrupt estate, 
could not be obtained; and the court excluded so much of the evi- 
. dence of one of the attorneys who represented Moody in the bankrupt 
proceeding, as tended to show what property was returned by him 
as part of his estate, receipts from the sale thereof and disposition 
made of the proceeds. 

The testimony thus excluded tended to show that Moody re- 
VoL, LX —7 
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ported an indebtedness of $20,000 or more, consisting of debts 
ineurred from 1859 forward, and that his assets consisted of notes 
and accounts and some tracts of land; and that from the assets, 
money sulficient to pay the costs of the proceedings in the bank. 
ruptcy court was not realized, but that the same were paid by Lonis 
Moody, and amounted to about $175. 

The record shows that Louis Moody received from Birge for the 
land in controversy a wagon and some mules; but the deed recited 
a consideration of $320. It does not appear what the actual value 
of the land was at the time it was sold to Birge; nor does it appear 
when any of the children of Mrs. Moody became of age, except W. 
R. Moody, who was about ten years of age at the time the land was 
sold to Birge. 

The cause was tried without a jury and judgment was rendered in 
favor of the plaintiffs for one-half of the land, and partition directed 
to be so made as to give to the appellants, who had made valuable 
improvements on the land, the land covered by their improvements. 

Jt is claimed that as community indebtedness was shown to exist 
at the time the land was sold by Louis Moody to Birge, the sale 
should be held valid. 

Under the repeated decisions of this court it must be held as con- 
elusively settled, that the survivor of the marital relation, without 
administration upon the estate of the deceased member in any of the 
modes expressly provided by statute, has power as survivor to sell 
the eommuanity property for the purpose of paying debts which are 
acharge upon it, and by law such property is charged with the pay- 
ment of debts contracted during the marriage. Pasch. Dig., 4646. 

It has been properly held that the act of 1856 did not withdraw 
such power from the survivor; but that the act was intended to 
enlarge the powers of the survivor. Wenar »v. Stenzel, 48 Tex., 489; 
Dawson v. Holt, 44 Tex., 178; Lumpkin v. Murrell, 46 Tex., 58. 

The* act itself seems to recognize in the survivor such a power, 
and that its exercise will not be disturbed upon failure to comply 
with the aet, unless upon complaint by some one having an interest 
in the estate. Pasch. Dig., 4649, 4650. 

And it would seem that, when those interested in an estate inter- 
pose no objection to the management and control of a community 
estate by the survivor without qualification under the statute, that 
purchasers from such survivor, if there be community debts bearing 
a reasonable proportion to the value of the property sold by a sur- 
vivor, ought not to be disturbed in their titles acquired in good 
faith; for, inthe absence of such interposition, purchasers may well 
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believe that those interested in the estate are content that the sur- 
vivor shall exercise the powers which he possesses to sell property to 
raise means with which to discharge debts which are a charge upon 
such property, and for which the survivor is liable personally, with- 
out reference to whether there be community property or not, and 
without the satisfaction of which heirs, as against the survivor, 
have no right, either legal or equitable, to take and hold any part 
of the common property. 
In a number of cases it has been said that if community debts 
exist, the power in the survivor to sell exists. In the case of Wenar 
v. Stenzel, 48 Tex., 490, the court was asked to instruct the jury as 
follows: “If you believe from the evidence that such debts (com- 
munity debts) did exist, and that in order to pay such debts, J. C. 
Stenzel sold, in good faith, the lot to pay the same, or to reimburse 
himself after he had paid them, then the title to the purchaser would 
be good and valid.” No equivalent charge having been given, this 
court in effect held that the refusal to give the charge was error. 
In that case property estimated to be worth $14,000 had been sold 
by the survivor, and there was proof of a community indebtedness 
amounting to about $800, which the evidence rendered it probable 
had been paid out of the proceeds. 
In Veramendi vw. Ilutchins, 48 Tex., 552, it seems to have been 
assumed that if the existence of community debts was shown or 
could be presumed, that the purchaser from the survivor would be 
protected without proof as to the appropriation of the proceeds of 
sale. 
In the case of Johnson v. Harrison, 48 Tex., 268, it was said: “If 
there be community debts, the survivor of the community may ap- 
propriate community property to their payment; and his power to 
wind up the community affairs is so far recognized, that sales fairly 
made by him for that purpose will not be set aside. His power to ***s. 
sell is dependent on the existence of some claim against the cor. * **, ats 
munity, and whoever purchases from him must see to it that thee. 
facts exist which authorize the sale.” offs 
The record before us evidences the existence of community debts++, °* 
at the time the sale was made to Birge, far exceeding in amount thee.* $ 
estimated value of the land at the time it was sold, if we take the ***** 
consideration named in the deed as its value at that time, and under 
the decisions it must be held that this fact gave to the survivor the 
power to sell, and it only remains to inquire whether it is incum- 
bent upon purchasers to show that the proceeds of the sale were 
actually applied to the payment of such debts. 
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As before said, the law imposes a charge upon the community 
property for the payment of the community debts, and the survivor 
is empowered to sell it for that purpose; so, in this respect, the 
power stands upon grounds as favorable to purchasers as though 
the charge was created by act of a person. 

The general rule is thus stated: “The general principle of courts 
of equity in regard to the duty of purchasers (not especially ex- 
empted by any provision of the author of the trust), in cases of 
sales of property, or charges on property under trusts (for there is 
no difference, in point of law, between sales and charges), to see to 
the application of the purchase money, is this: that, whenever the 
trust or charge is of a defined and limited nature, the purchaser must 
himself see that the purchase money is applied to the proper dis- 
charge of the trust; but, whenever the trust is of a general and 
unlimited nature, he need not see to it. Thus, for example, if a 
trust is created to sell for the payment of a portion, or of a mort- 
gage, there the purchaser must see to the application of the purchase 
money to that specified object. If, on the other hand, a trust is 
created, or a devise is made, or a charge is established, by a party 
for the payment of debts generally, the purchaser is exempt from 
any such obligation.” Story’s Equity, 1127 

In a succeeding section the learned author gives utterance toa 
feeling of discontent with the rule which requires the purchaser to 
see to the application of the purchase money in any case, and gives 
it as the conclusion of eminent jurists and judges, “that it would 
have been far better to have held in all cases that the party having 
the right to sell had also the right to receive the purchase money, 
without any further responsibility, on the part of the purchaser, as 
to its application.” Sec. 1135. 

The power of the survivor is certainly a general power to sell for 
the purpose of paying any and every debt the community estate may 
ove. 

‘Upon this question, in reference to the sale of copartnership prop- 
erty by a surviving partner, a case quite analogous to that of a sale 
by the survivor of the community, the supreme court of Rhode Island 
presents the question so clearly that we feel authorized largely to 
quote it. The court say: “ Bey onda doubt, a bona Jide purchaser or 
mortgagee of partnership lands, who obtains the legal title from the 
person in whom it is vested, without notice of the equitable rights 
of others in the property, as a part of the funds of the copartner- 
ship, is entitled to protection in courts of equity as well as in courts 
of law. . . . Holding, as we do, that this real estate was co- 
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partnership property, the legal title to the undivided half was held 
by the surviving partner, according to every authority upon this 
subject, English and American, cited on either side, in trust, for 
the payment of the debts of the firm, and of any balance that 
might be due to the estate of the deceased copartner upon the settle- 
ment of the partnership accounts. For the purpose of executing 
this trust, though but half the legal title was vested in him, the sur- 
viving partner had the right in equity to sell the whole beneficial 
interest in the estate; and a court of equity would assist the pur- 
chaser by contract, to get in the legal title to the other half from 
the heirs at law of the deceased copartner, even though they be 
infants (Delmonico v. Guillaume, 2 Sandf. Ch., 366-868, and cases 
cited; Dyer v. Clark, 5 Mete., 576; Howard et al. v. Priest et al., id., 
585; Burnside e¢ a/. v. Merrick et al., 4 Mete., 540, 541, 545; Andrews »v. 


‘Brown, 21 Ala., 437; McAlister v. Montgomery, 3 Hayw., 94); . . . 


and a court of equity will not interfere most surely with this exercise, 
which duty imposes, or his said claims justify, of his jus disponendi. 
So far from it, it will, as we have seen, if the legal title be in part only 
vested in him, or be wholly vested in another, assist him in the ex- 
ercise of his rights, by compelling the conveyance of the legal title 
to himself, or to a purchaser from him, when such conveyance is 
needed to enable him to perform his duty to others, or to satisfy 
even the demands that Ae may have as copartner upon such 
property of the firm. In such case, the purchaser, though he 
know that he has purchased copartnership property, and that there 
are coparinership debts to be paid out of it, yet if he honestly buy 
the property of and pay for it to the surviving partner, with no 
knowledge of, and under circumstances from which a court of equity 
implies no notice of, an intended misapplication by the partner of 
the proceeds of sale, will not be liable on account of any fraud, 
default or miscarriage of the surviving partner with regard to them. 
It is a strict logical sequence, that the right to dispose of such prop- 
erty on the part of the surviving partner implies and requires the 
right to buy it on the part of an honest and careful purchaser; nor 
is this, as has been contended before us, one of that class of trusts 
in which, notwithstanding the power of sale on the part of the 
trustee or surviving partner, the purchaser knowing that he is pur- 
chasing trust property, is bound to see to the wh Besse of the pur- 
chase money; or, in this case, to see that it is applied to the pay- 
ment of the copartnership debts.” Tillinghast v. Champlin and 
others, 4 R. I., 209-212. 

To the same effect is the case, Jn re Langmead’s Trusts, 20 Beav., 
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24. The cases bearing upon the question will be found collected in 
the notes to Elliott ». Merryman, 1 Leading Cases in Equity (4th 
Am. ed.), 78-120, and sustain the proposition that the purchaser 
under sales such as the present is not bound to see to the application 
of the purchase money. 

It is, however, essential to the protection of such purchaser that 
he pay a consideration such as does not give rise to the conviction 
that the sale was not fairly made; and it must be made without any 
collusion between him and the seller to defraud other persons who 
are interested; and it must be made without knowledge of any in- 
tention of the seller to misapply the proceeds. 

The property in controversy was not sold for money, but was 
exchanged for other property, and if the property remained in the 
hands of the original purchaser there might be some question as to 
the propriety and validity of such a transaction by a survivor; how- 
ever, in a given case, such an exchange might be a legitimate method 
of realizing money indirectly for the purpose of paying debts. 

The deed to Birge upon its face purported to be for a moneyed 
consideration paid, and the property has since passed through sey- 
eral hands, and to persons who have paid valuable considerations 
for it without actual knowledge of adverse claim; and while all 
this was going on the appellees made no claim for about fourteen 
years, during which time their father had by the proceeding in bank- 
ruptcy, the expenses of which seem to have been paid by himself, 
practically discharged the debts against the community. 

We conclude that under the facts proved the survivor had the 
power to make the sale, and that the purchasers were not bound to 
see to the application of the purchase money, and that their title 
to the land should have been sustained. 

This will lead to the reversal of the judgment, and as there is no 
probability that a stronger case could be made by the appellees 
were the cause remanded, judgment will be here rendered that they 
take nothing by this action, and that the appellants recover the costs 
of this court and of the court below. 

REVERSED AND RENDERED. 
{Opinion delivered June 29, 1883.] 
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Houston & T. C. R’y Co. v. S. P. Sovpson. 


tase No. 4544. 
(Case No. 4544.) 60 jay 
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1. NeGLicENce.— Ina suit by achiNl for damages claimed on account of in- 2w619 
juries inflicted by a turn-table of a railway company, after the court had 
properly instructed the jury as to the degree of care to avoid injury requi- 
site in a child, it was not error to give the following charge: ‘If you be- 
lieve, from the evidence, that the plaintiff had intelligence enough to 
appreciate the peril of getting on the defendant’s turn-table in the manner 
the evidence shows he did; or if you believe he was warned by defend- 
ant’s employee not to get on said table, and that it was dangerous to do 
so, and said plaintiff understood and appreciated such warning, but did 
nevertheless get on said turn-table, and was thereby the direct cause of his 
injury, you will find for defendant.” 

2, SamE.— See opinion for charge on the same subject held to have been prop- 
erly refused. 

3. Same — CHARGE OF CoURT.— The question of due care, when negligence is 
charged against a railway company on account of leaving its turn-table un- 
fastened, is one for the jury; and a charge that the failure of the company 
to fasten its table under a condition of facts stated would be negligence, 
would be an invasion of the province of the jury, and was properly refused. 

4. NEGLIGENCE.— The law fixes no certain age at which children are of sufficient 
intelligence to have imposed upon them the full degree of care incumbent 
on those of mature age, and in every case the question of the intelligence 
of a child is one for the jury. 

5, FacT CASE — DAMAGES.— See opinion for facts under which the court refused 
to disturb a verdict, for $3,500 against a railway company for injuries sus- 
tained by a child ten years old at its turn-table. 


Error from Grayson. Tried below before the Hon. Joseph 
Bledsoe. 

Suit brought by S. P. Simpson, : a minor, by his next friend, John 
L. Simpson, against the H. & T. ©. R’y Co. , to recover damages for 
injuries receiv ed by S. PLS Simpson, on s the 12th day of October, 1878, 
in having his right leg caught and crushed in a turn-table located at 
Denison, in defendant’s yard at that place, and being defendant’s 
property. It was alleged that the turn-table was located i in a populous 
city; that it was unprovided with any means of fastening when not 
in use; that it was not kept fastened; that it was a dangerous ma- 
chine, calculated to entice children to play on it, and that children 
did resort there and play on it. That plaintiff S. P. Simpson, actu- 
ated by desire for sport, and not knowing of any danger, and too 
young, and of consequence too indiscreet, to consider of the danger, 
but solely intent upon amusement, while being on the table when 
revolving, had his right leg caught and injured about the knee, in- 
flicting a painful, serious and permanent injury. 

Answer containing a general demurrer, general denial, and special 
answer alleging that the turn-table complained of was situated in 
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defendant’s yard at Denison, on its own premises, entirely away 
from any public street, out of and away from public view, and ina 
secluded, private, and, except by defendant’s employees, unfrequented 
spot. P 

That there were no settlements, churches, school-houses or places 
of public resort near it; that it is separated from its passenger depot 
building by its coal bins, transfer warehouse, sheds and numerons 
sidings, constantly filled with cars, entirely obscuring it from public 
view. 

That the turn-table, being situated at the northern terminus of 
defendant’s line, was in constant use by it; that plaintiff S. P, 
Simpson was at least twelve years of age, and of average intelli- 
gence, and had lived for many years near a railway; that his par. 
ents had forbidden him from going about the railway on account of 
the dangers to which he might be exposed,— all of which he under. 
stood ; that plaintiff's mother permitted him to go, on this occasion, 
to the compress on the M., K. & T. Railway, and that her acts in 
the premises, and plaintiff’s own acts, contributed to, and were the 
sole cause of, the injuries complained of. That plaintiff was warned 
by defendant’s employees not to play on the table. 

Judgment for plaintiff, and against defendant, in the sum of 
$3,500. 

The fourth instruction asked by appellant was as follows: 

“Tf you believe, from the evidence, that defendant’s turn-table, by 
which the accident occurred, is situated at Denison, at the end of its 
line, and is in constant use, daily and nightly, in turning its ears, 
and was not left alone by defendant’s employees at the time of the 
accident, but that it had just been used in turning an engine, and 
that the engine had just been moved off the table when plaintiff 
began to move it, and against the warning of the defendant’s em- 
ployees, then it is not negligence in the defendant that its turn- 
table was not fastened at the time of the accident, and plaintiff 
cannot recover.” 


R. De Armand, for plaintiff in error. 


R. C. Foster and Throckmorton, Brown & Bryant, for defendant 
in error. 


Srayton, Assocrate Justice.— After the court liad instructed the 
jury as to the degree of care requisite in a child, the following in- 
struction was given: 

“If you believe, from the evidence, that the plaintiff, S. P. Simp- 
son, had intelligence enough to know and appreciate the peril of 
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getting on the defendant’s turn-table, in the manner the evidence 
shows he did; or if you believe he was warned by defendant’s em- 
ployee not to get on said table, and that it was dangerous to do so, 
and said Simpson understood and appreciated such warning, but did 
nevertheless get on said turn-table, and was thereby the direct cause 
of his injury, you will find for defendant.” 

This charge is assigned as error. It certainly was not erroneous. 

After which the defendant asked the following instructions, which 
the court refused : 

“Tf you believe that plaintiff was attracted to the spot where the 
turn-table was located by the turning of an engine thereon by de- 
fendant’s employees, and, immediately upon the engine leaving the 
table, began to handle and attempt to ride on the table and received 
injury, and by means and in the manner which he had intelligence 
to know could be done at-the time of the injury, then he cannot 
recover.” 

Instruction No. 2, asked by defendant, is as follows: 

“Tf you believe, from the evidence, that plaintiff, when he moved 
the turn-table and started to jump on, knew that if he got his limb 
caught between the end of the beam of the turn-table and the wall 
of the pit in which it revolved, that it would be crushed, and that 
his foot slipped and his limb got caught in this way, then plaintiff 
was guilty of an act contributing to his injury and he cannot re- 
cover, although defendants may have also been guilty of negligence 
in leaving the table unfastened.” 

It was not error to refuse the first instruction asked, for it was 
not justified by the evidence; for while the evidence does show that 
the turn-table had been used for the purpose of turning an engine 
but a short time before the injury was inflicted, it did not show that 
such use was so recent that the employees of the defendant had not 
had ample time to fasten it. The charge itself was confused, and 
so faras proper had been substantially given in the charge of the 
court. 

As to the second instruction asked, the same may be said of that; 
and besides, although the child might have known that if its limb 
was caught in the designated place it would probably be injured, 
the charge excluded the idea that the absence of knowledge or intel- 
ligence to know and understand the peril of the limb being so caught 
was a material inquiry. 

The third instruction asked and refused was substantially con- 
tained in the charge given by the court. 

The fourth instruction asked was not justified by the facts in 
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proof, and besides, it was objectionable in that it would haye 
informed the jury that leaving a turn-table unfastened in a place 
where children by its use might be injured, under the state of facts 
supposed in the instruction, was not negligence in the defendant, 
The question of due care was for the jury under all the facts, and 
the case stated in the instruction was not such as would haye 
authorized the court, as matter of law, to instruct the jury that there 
was no negligence upon the part of the defendant in keeping its 
turn-table unfastened when not in actual use. 

The fifth charge asked and refused had been substantially given 
by the court, and it was not error to refuse to repeat it. 

The sixth instruction was as follows: “If you believe, from the 
evidence, that plaintiff was ten vears old, and of fair average intel- 
ligence for his age, and that he went upon defendant’s premises 
without its permission or invitation, and in moving defendant's 
turn-table, and attempting to jump thereon, received an injury, then 
plaintiff was trespassing, and could not recover for such injury.” 

The court did not err in refusing to give this instruction. The 
law fixes no certain age at which children are of sufficient intelli- 
gence to have imposed upon them the full degree of care incumbent 
upon one of mature age, and in every case the question of intelli- 
gence of a child is one for the jury. IR. It. Co. v. Stout, 17 Wall, 
664; Tiomp. on Neg., 1151, 1182. 

It appears that the turn-table was uninclosed, and near a pond 
in which boys were accustomed to go for the purpose of fishing. 
The entry upon such a place was not a trespass in a child which 
would deprive it of the right to recover for an injury resulting from 
the attempted use of a dangerous machine to which children would 
be attracted for sport or pastime, for it is the duty of every person 
to use due care to prevent injury to such persons, even from danger- 
ous machinery upon the premises of the owner, if its character be 
such as to attract children to it for amusement. 

The evidence is conflicting as to whether or not an employee of the 
defendant warned the plaintiff and other boys who were running 
the turn-table after the locomotive passed from it, that it was dan- 
gerous; but it does appear that the employee knew that they were 
playing with the turn-table, and that he took no steps to so fasten it 
that they could not use it. The turn-table had no fastenings what- 
ever, and, though almost constantly in use, there were times when it 
was not in use; and besides, it appears that boys were accustomed to 
use it at times when employees of the company were present. 

The plaintiff himself, it seems, had played upon the turn-table 
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upon former occasions. Under such state of facts it was for the 
jury to determine whether the plaintiff used such care as is required 
of one of his age. This question was fairly submitted to the jury, 
and though some of the charges asked by the defendant were proper, 
as the matters covered by them were substantially embraced in the 
charge given, it cannot be held that the failure to give them was 
such error as would justify a reversal of the judgment. 

It is admitted that the damages are not so excessive as to justify 
a reversal, and the judgment must be and is affirmed. 

AFFIRMED. 
(Opinion delivered June 29, 1883.] 





J. W. Myers v. Jas. A. Easrerwoop. 
(Case No. 3142.) 
1, ARBITRATION AND AWARD.— When, during the progress of a suit actually 
pending, the parties in writing agree to have their rights to land determined 
by one man named by them, by whose award they agree to abide, though 


the arbitration cannot be sustained as one made under the statute, yet the 
courts will give full effect to an award thus made. 


Arrrat from Johnson. Tried below before the Hon. D. M. 
Prendergast. 

Appellee brought this suit in trespass to try title against appellant 
and Samuel Truitt, to recover possession of one thousand two hun- 
dred and eighty acres of land, claiming title to and possession of the 
whole of the tract by virtue of a deed from O. P. Arnold, as sheriff 
of Johnson county, to C. Y. Kouns, dated the 6th of April, 1875, 
same purporting to convey the title of the plaintiffs in the case of 
Haltaman et al. v. Newby e¢ al., and a deed from said C. Y. Kouns 
toJ. A. Easterwood, plaintiff in the court below, praying for judg- 
ment of possession, for a production of defendant’s deeds, if any; a 
cancellation of same, for the removal of all cloud from title, and for 
the confirmation and establishmerit of same against defendants and 
those claiming under them, and for damages, ete. 

Oa the 11th day of September, A. D. 1875, appellant and appellee 
entered into a written agreement to arbitrate the question of title. 
This agreement of submission stated that it was made under the 
statute; that certain disputes existed between them respecting the 
title; that both parties claim title; that, mutually consenting to 
the adjustment and settlement of their rights to the land by arbi- 
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tration, they chose T. D. Lorance, to whom they agreed to submit 
the matter in dispute between them for settlement, with authority to 
meet at the time and place assigned by the clerk of the district 
court for the settlement of the claims of the parties, and to examing 
the evidence, etc., relative to the said land by reason of their adverse 
claims thereto; that the said T. D. Lorance should be the sole apbj. 
trator; “that after hearing the evidence he shall make up his award 
and deliver same to the district clerk, etc., to be disposed of accord. 
ing to law, and which shall be final and conclusive upon the parties 
in regard to the aforesaid subject matter in dispute.” This agree. 
ment was filed in the district court in this cause on the 11th day of 
September, 1875. Under this agreement a day was appointed by 
the clerk. 

On the 20th of September, 1875, the award of the arbitrator was 
filed in this cause, which stated “ that the undersigned arbitrator, to 
whom the parties to this cause had submitted the matter in dispute, 
involving the title to the Isaac Sanders survey of one thousand two 
hundred and eighty acres of land, awarded that John W. Myers 
shall have seven hundred and fifty acres of said land according to 
quality, and the said James Easterwood shall release to the said 
Myers all right, title and interest therein, and the said Easterwood 
shall have and recover five hundred and thirty acres of said land, 
and the said Myers shall release to said Easterwood all right, title 
and interest therein, and each party shall execute and deliver to the 
other their deeds of release in accordance with the above award. 
Signed by T. D. Lorance.” 

Easterwood filed his motion alleging that the parties had, on the 
11th day of September, 1875, submitted the matters in dispute to 
arbitration by their agreement in writing, as was by the statute in 
such cases made and provided; that said agreement was filed with 
the district clerk, and that he appointed the 18th of September, 
1875, for the trial of said cause by arbitration, and on said day that 
the same was decided by arbitration; and plaintiff exhibited the 
agreement and the award made under same, and prayed the court 
that the same be made the judgment of the court; that plaintiff re- 
cover five hundred and thirty acres of the land according to quality, 
and that seven hundred and fifty acres be allotted to defendant. 
On the same day defendant filed his answer to said motion, and on 
the 28th of December, 1875, defendant filed his motion to set aside 
the submission and award. 

The charge of the court submitted two issues to the jury: 
1st. Whether the parties had submitted the matters in dispute to 
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an arbitration, and whether the arbitrator had made an award, and 
to find for the plaintiff the land awarded to him by said award; 
that if they should find for the plaintiff under the award, then they 
should return a verdict without looking further; but should they fail 
to find under above instructions as to the award, then they were 
instructed to inquire. 

9d. As to the title of plaintiff to the entire tract of land. 

The jury returned a verdict for the plaintiff for five hundred and 
thirty acres of the land in dispute. The judgment of the court was 
rendered according to the finding of the jury, a writ of possession 
was awarded plaintiff, and commissioners were appointed to divide 
the land. © 


Amzi Bradshaw, for appellant, cited: Owens v. Withee, 3 Tex., 
161; Aspley v. Thomas, 17 Tex., 220; also 9 Tex., 44; Forshey ». 
R. R. Co., 16 Tex., 533; Morse on Arb., 43, 69, 81, 166, 257-8, 513- 
603, and cases cited; also 8S. C. R. R. Co. v. Moore, 28 Ga., 398; 
French v. New, 20 Barb., 481; Tyler v. Dyer, 13 Me., 41; Benja- 
mine v. Benjamine, 5 Watts & S., 562; Fink v. Fink, 8 Clark (Lowa), 
813; Chaplin v. Overseers of the Poor, 30 Am. Dec., 504; Cox ». 
Jogger, 14 Am. Dec., 522; Jones v. Boston Mill Corp., 16 Am. Dee., 
358, and notes; Davis v. Howard, id., 537. 


Otis & Kouns and D. T. Bledsoe, for appellee. 


Sravton, Associate Justice.— There are some things in the agree- 
ment of the parties to arbitrate which indicate that it was their in- 
tention to arbitrate under the statute. Though the arbitration 
cannot be sustained as one* under the statute, for the reason that 
the matter was submitted to one sole arbitrator, while the statute 
provides for two, and, in case of their disagreement, for an umpire, 
yet we are of the opinion that the parties must be held to have in- 
tended that such an arbitration should be made as would effectu- 
ally settle the matter of difference between them, and as should 
be enforceable by the courts. 

In other words, they must be held to have known that their 
agreement was not good for an arbitration under the statute; held 
to have known the law applicable to their agreement, and to have 
intended that their agreement should have effect, which can be 
given to it only by considering it as an arbitration and award good 
at law, and without reference to the statute. 

We do not propose to enter into an extended consideration of 
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the vexed question as to whether an arbitration intended by the 
parties to be under the statute, but for some reason not carried out 
in accordance with the statute, should be enforced as a common law 
arbitration and award. The authorities upon this question 
conflicting. 

In this case it appears that there was a controversy,—a suit actn. 
ally pending between them in regard to the ownership of the land 
in question, and that by an instrument in writing they each agreed 
to leave their respective rights to the determination of one man, in 
whose integrity they each had confidence, and with whose award 
they agreed to abide and comply. 

If the parties had, in settlement of their contested claims to the 
land, made a written agreement that the land should be divided 
between them just as the arbitrator said that it should be done, 
and that they would make the proper conveyances to perfect their 
respective titles, no court would have refused to enforce such an 
agreement if fairly made. Such an agreement would be sustained 
by a valuable consideration, and in its spirit such as the courts 
would commend. 

The award of the arbitator is substantially the agreement of the 
parties, for they each empowered the arbitrator to ascertain and de- 
clare the terms of the agreement, and by his award, when fairly 
made, they ought to be as much bound as though they had made an 
agreement directly between themselves, embracing the terms of the 
award. 

In 1 Swanst., 54, it is said by the lord chancellor, “ That a bill will 
lie for the specific performance of an award is clear, because the 
award supposes an agreement between the parties, and contains no 
more than the terms of that agreement ascertained by a third per- 
son, and then the bill calls only for a specific performance of an 
agreement in another shape.” 

In Jones v. Boston Mill Corporation, 4 Pick., 515, Parker, C. J., 
thus forcibly expresses the rule and reason: ‘“ These latter cases put 
the subject on its true footing, that is, the specific performance ofa 
contract in writing, for the submission is the agreement. It is virtu- 
ally a contract to do what is awarded, and there does not seem to be 
any reason why it is not as much the subject of equity power, asif 
the contract were complete without the interference of an arbitrator, 
We have no doubt that when the award is to do a specific thing in 
relation to real estate, pursuant to the agreement of the parties in 
writing, the award, being valid in law, it is subject to the equity 
jurisdiction of this court, within the letter of the statute, without any 
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subsequent assent, express or implied.” Penniman v. Rodman, 13 
Metc., 884; McNiel v. Magee et al., 5 Mason, 256. 

If the agreement to arbitrate had empowered the arbitrator to 
execute to the respective parties such deeds as might be necessary 
to carry out his award, and he had done so, acting in all things 
fairly, such conveyances would have been valid; and why? Simply 
because the parties had so agreed, and had given him the power; 
and yet his power to execute deeds could not be exercised until, 
under the power conferred upon him by the parties, he had first 
determined their respective rights. 

To that determination the arbitrator in this cause came, and the 
courts have full power to, and ought to, give full effect to the agree- 
ment of the parties thus practically reached, that agreement being 
sustained by a valuable consideration. 

It is claimed that real estate cannot be made the subject matter 
of arbitration. This question is well settled to the contrary. Morse 
on Arbitration, 54. The agreement of the parties and the award 
were in writing and satisfy the statute of frauds. 

It is evident, from the charge of the court and the verdict and 
judgment, that the case was disposed of in accordance with the 
award of the arbitrator, and, although the court in effect instructed 
the jury, if they did not find for the plaintiff under the award, that 
they might, if they found the facts alleged to exist, find for him the 
entire land under the sale made upon a cost bill which issued, pend- 
ing the appeal, in the case of Haltman v. Newby, yet, notwith- 
standing that charge was erroneous, it did not prejudice the right 
of the appellant. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. . 
[Opinion delivered June 29, 1883.} | ° 





F. F. Parker anp Wire v. G. Y. Coop. 
(Case No. 4876.) 


1, HOMESTEAD — ATTACHMENT.— The fact that a homestead had been estab- 
lished by a debtor on a tract of land exceeding in quantity two hundred 
acres, but had not been designated at the time of the levy of an attach- 
ment upon the entire tract, does not affect the validity of the levy, when 
the judgment foreclosing the attachment lien respects the homestead and 

provides for its designation. 
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2. NoTICcE — INNOCENT PURCHASER.— The doctrine in French v, Strumberg, 59 
Tex., 109, again announced, to the effect that even if a deed to land be 
made direct to the wife during coverture, a purchaser for value from the 
husband, or one claiming under judgment and execution against him, will 
be protected, as against the wife, though the land had been acquired with 
her separate means, or by gift, unless the recitals of the deed are such as 
to put the purchaser upon inquiry as to the character of her rights, 

3. SaME.— The purchaser without actual notice may rely on the real title being 
where, by the terms of the deed to his vendor, it appears to be. 

4, SAME — ATTACHING CREDITOR. — But an attaching creditor of the community 
estate, or one who, through operation of law, has acquired an apparent 
lien upon land which has been purchased in whole or in part with the sep- 
arate means of the wife, does not occupy such position as will preclude the 
wife from proving her separate interest, and thereby having it protected, 
Such protection is accorded under like circumstances to a third party, and 
there is nothing in the marital relation that should prevent it from being 
extended to the wife. 

5. RESULTING TkUST.— The separate property of the wife, consisting of land, 
was given in exchange in part payment for a larger tract which was at- 
tached for a debt due from the husband. Held, that the exchange created 
a resulting trust in the wife’s favor in the larger tract thus acquired, in pro- 
portion to the value which her land so exchanged sustained to the value of 
the whole of. the land given in exchange. 

6. RESULTING TRUSTS.— Resulting trusts are not subject to the registration 
laws; following Blankenship v. Douglas, 26 Tex., 227; Grace v. Wade, 4 
Tex., 532. 

7. BONA FIDE PURCHASERS.— One who pays value and has no notice of an ad- 
verse right is as much protected in equity as under registration laws; but 
under registration laws, which protect lien creditors who have no notice of 
adverse rights at the time their liens attach, persons may be protected as 
purchasers who are not bona fide purchasers as that term is ordinarily 


used, 

8. CASE DISCUSSED.— Blankenship v. Douglas, 26 Tex., 227, reviewed and 
discussed. 

9. CASE DISTINGUISHED. — This case distinguished from Wallace v. Campbell, 54 
Tex., 87. 


10, RESULTING TRUST.— A resulting trust must exist. if at all, at the instant the 

~ deed is taken, and the legal title vests inthe grantee. No oral agreement or 

payment, before or after the title is taken, will create a resulting trust, un- 

less the transaction is such at the moment the title passes, that a trust will 

result from the transaction itself. In view of this, there is no conflict be- 
tween the cases of Wallace v. Campbell and Blankenship v. Douglas, 


Arrrat from Coryell. Tried below before the Hon. T. L 
Nugent. 

Suit by G. Y. Coop against F. F. Parker upon two promissory 
notes. An attachment was issued and levied on one thousand six 
hundred and forty-five acres of land as the property of defendant. 





Defendant F. F. Parker filed his answer, in which he averred that 
at the time of the issuance and levy of the attachment he was a 
married man, and the head of a family; that he with his family 
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at that time lived and resided upon a part of the one thousand six 
pundred and forty-five acres, and set up his homestead rights in 
and to two hundred acres thereof. 

He alleged that at the time of the levy he was at his home on 
the land; that he was never called upon by the officer who levied 
the attachment, or any other person, to point out any property upon 
which to levy the same, and that he knew nothing of said levy until 
long after the same had been made. 

He averred that his homestead had never been segregated from 
the remaining portion of the one thousand six hundred and forty- 
five acres so attached, and that he had never been called upon by 
any one to designate the same, and for these two several reasons he 
prayed the court to vacate and hold for naught the levy and return 
of said attachment. 

Appellant Ann E. Parker, the wife, by leave of the court, filed her 
plea of intervention, and made herself party defendant. By her plea 
she also set up homestead rights; that her homestead had never 
been designated, and also asked for the vacation of the levy of 
attachment. 

She further set up her equitable title and resulting trust in the 
land levied on, and alleged that the land was bought for her, and 
that three-fourths of the money with which the same was paid for 
was her separate money and means; that the said F. F. Parker had 
already sold five hundred and twenty-one acres of said one thousand 
six hundred and forty-five acres of land, and had converted the pro- 
ceeds thereof to his own use; that the five hundred and twenty-one 
acres so sold was worth as much as all the unsold portion of the 
one thousand six hundred and forty-five acres. 

The deed to the one thousand six hundred and forty-five acres 
was made during the coverture of appellant F. F. and Ann E. 
Parker, and recited that the purchase money was paid by her, but 
did not show that the consideration paid was her separate money. 

The case was tried by the court-without a jury. The court found 
that all the allegations in the answer of the appellant F. F. Parker, 
and the intervenor Ann E. Parker, were true, but refused to vacate 
the levy of attachment, and also refused to establish the resulting 
trust of Ann E. Parker, because appellee G. Y. Coop had no notice 
of the same at the time of the levy. 

G. Y. Coop recovered judgment for his debt, with foreclosure of’ 
attachment lien on the one thousand six hundred and forty-five 
acres of land levied on, less two hundred acres, the homestead of 
VoL. LX—8 
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appellants. to be designated thereafter as the law directs. Prom 
that judgment both the defendant and intervenor below appealed, 


C. P. White and J. C. Stone, for appellant. 
No briefs on file for appellee. 


Srayton, Associate Justicr.— The fact that the homestead was 
not designated before the levy of the attachment furnishes no 
ground for setting the levy aside. The judgment protects the home. 
stead claim and gives the appellants the right to designate it in the 
manner that the law permits such designation to be made. This 
furnishes to the appellants full protection in so far as the homestead 
is concerned. 

The record evidences that the land levied upon was acquired by 
exchange for two other tracts of land, one of which was the sepa- 
rate property of the wife and the other community property. 

The deed to the land attached was made to the wife during covert- 
ure, and recites that the purchase money was paid by her; but there 
is nothing in the deed showing that the purchase money was paid 
by the separate means of the wife, nor that the land was conveyed 
to her in her own separate right. 

It has been settled by a line of decisions in this state, that, as 
against a purchaser for value from the husband, or through an exe- 
cution against him, without notice of the right of the w ife, she wilt 
not be permitted to hold the land upon proof that_the same was 
bought with her separate means, or was a gift to her from some 
other person, unless there be that in the deed which will put such 
purchaser upon inquiry as to her separate right in the property, and 
this even though the deed to the land be made to her during covert- 
ure. Cooke v. Bremond, 27 Tex., 459; French v. Strumberg, 52 
Tex., 109. 

The same rule has been applied in case of a mortgage of land by 
the husband, which had been deeded to the wife during coverture 
by a deed reciting that the purchase money was paid by her, which, 
however, did not recite that the purchase money was the wife’s sep- 
arate property (Kirk v. Navigation Company, 49 Tex., 215); and 
this even though the land was bought with the separate means of, 
the wife. 

These cases all proceed upon the theory that the purchaser in 
good faith may rely upon the real title being where, by the deed, it 
appears to be, and that he or she who wilfully or negligently per- 
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mits property to stand in the name of another person, at least as 
apparent owner, cannot be heard to say that such is not true, to the 
prejudice of a person who, relying upon the apparent ownership, 
has bought and paid a valuable consideration for the Jand. 

As has been often said, land purchased during coverture, whether 
the deed be made to the husband or the wife, is presumed to be com- 
munity property, if there be nothing in the deed to indicate to the 
contrary. 

This is now certainly the law in this state, and it is now too late 
to inquire whether or not, from the fact that deeds are not ordi- 
narily made to married women, unless there be an intention thereby 
to convey to hera separate estate, or unless her separate property is 
the consideration, it would not have been better to have held that, 
when deeds were so made, it was the duty of a purchaser to make 
inquiry as to the real ownership. 

It cannot be denied that the enforcement of the rule, in many 
cases, operates harshly upon the interests of married women, where 
their separate means have been invested in lands, through deeds not 
containing recitals held sufficient to put purchasers from husband 
upon notice of the separate rights of the wife; and it may place the 
wife in a more unfavorable attitude than her dependent relationship 
to her husband would justify. Be this as it may, such is the estab- 
lished rule. 

The question in this case is: Does an attaching creditor of the 
community, or one who, throagh operation of law, has acquired an 
apparent lien upon land which has been purchased in whole or in 
part with the separate means of the wife, occupy such position as 
precludes the wife from proving the facts and thereby having protec- 
tion to the extent of her interest ? 

This question, we are of the opinion, must be answered in the 
negative. There is nothing in the relation of husband and wife 
which should place her in a more unfavorable position with refer- 
ence to her right to assert and maintain her right to her separate 
property than are other persons under the same circumstances. 

If a deed to land is made to A., in the absence of something upon 
its face to indicate that he holds in trust for some other person, by 
reason of such other person having paid the purchase money, or 
from some other reason, the law presumes, and persons dealing with 
A. in reference to such property, may, in the absence of notice to 
the contrary, rely upon the title being as it appears upon the deed; 
yet it is well settled if a judgment lien is acquired upon the land 
through a judgment against A., or through an attachment levied 
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upon the land for his debt, that a person who is the real owner of 
the land, by reason of his money having been paid for the land, may 
show such facts and defeat the lien or passing of title if the same 
be done before sale; and this upon the theory that the title of the 
real owner comes through operation of law which creates a regult- 
ing trust in his favor, which is the superior title, and not affected 
by registration laws, which in many cases give protection, not only 
to purchasers, but to creditors, also, who have acquired liens, 

The law presumes that land conveyed to either the husband op 
wife during marriage is community property, nothing to the con- 
trary appearing in the deed by which the conveyance is made; but 
certainly not more conclusively so than it presumes that land con- 
veyed to A. belongs to him; and in the one case, as in the other, we 
see no reason why the facts may not be shown and protection given, 
if justified and called for by the facts. 

To the mind of the writer, if there be a difference it should be 
in favor of the wife, for it is only by construction that property 
conveyed to a wife is held to be prima facie community property. 
Between the husband and wife and those taking by descent from 
either of them, the facts may be shown and the superior title deter- 
mined thereby, as may be done between other persons, the right of 
third persons not having attached. 

Whatever right Mrs. Parker has results from the fact that one 
hundred and three acres of the land which was given in exchange 
for the land attached was her separate property, and this creates a 
resulting trust in her favor in the land so acquired, in proportion to 
the value which her land so exchanged sustains to the value of the 
whole of the land given in exchange. 

That resulting trusts are not subject to the registration laws is not 
an open question in this state (Blankenship v. Douglas, 26 Tex., 
227; Grace v. Wade, 45 Tex., 532; Oberthier v. Stroud, 33 Tex., 
522; Senter & Co. v. Lambeth, decided at present term), and the 
rights of the parties must be determined by an application of the 
general principles of equity, unaffected, under the facts of this case, 
by the laws of registration, which by their terms, as against unreg- 
istered conveyances, secure not only to purchasers, but also to lien 
creditors, rights which they would not otherwise have. 

The bona fide purchaser, @. e., one who pays value and has no notice 
of an adverse right, is as much protected in equity-as under registra- 
tion laws; but under registration laws, which protect lien creditors 
who have no notice of adverse rights at the time their lien attaches, 
persons may be protected as purchasers who are not bona fide pur- 
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chasers as these terms are ordinarily used; this, however, is incidental 
to the protection given to the creditor and for his benefit; other- 
wise no protection ‘would be given to the creditor unless he became 
the purchaser, which would operate a great hardship upon both 
debtor and creditor, as it would destroy competition in bidding, and 
besides compel the creditor to take property for his debt when he is 
entitled to money. 

Here the contest is between the holder of the equitable title, 
resulting from the fact that her separate property in part paid for 
the land, and the attaching creditor. In the case of Blankenship ». 
Douglas the land had been seized under execution, which gave a 
lien upon the land as effective as could the levy of an attachment; 
but as notice of the resulting trust in favor of David Blankenship 
was given before the sale, it was held that the purchaser took no 
title as against him. In disposing of the case it was said: “It 
seems to be well settled that a judgment lien on the land of a debtor 
is subject to every equity which existed against the lands in the 
hands of the judgment debtor at the time ‘of the rendition of the 
judgment. And courts of equity, it is said, will protect the equi- 
table rights of third persons against the legal lien, and will limit 
that lien to the actual interest which the judgment debtor has in 
the estate. . . . If the property in controversy was purchased 
by John J. Blankenship with the funds of David Blankenship, and 
for him, then the equitable estate in the lands was in said Blanken- 
ship, and upon proof of the facts the land might have been sold 
under execution for the debts of David Blankenship. . . . This 
kind of an equity is beyond the contemplation of our statute of 
registration respecting the rights of creditors.” 

This case was considered and approved in the case of Grace »v. 
Wade, 45 Tex., 525, 532, and Oberthier v. Stroud, 33 Tex., 522; 
Senter & Co. v. Lambeth (decided at present term). 

We are referred to the case of Wallace v. Campbell, 54 Tex., 87, 
in support of the ruling of the court below; and upon the authority 
of that case, this seems to have been decided. In that case, as 
reported, it appears that the property which the wife claimed was 
paid for with community fands. If so, the case stands upon differ- 
ent grounds to that now before us; for if the purchase money was 
paid with community funds, the subsequent credit given by the hus- 
band to himself, on a debt due to his wife from him, could not have 
the effect of changing the title to the land from the community to 
the separate estate of the wife; for such subsequent transaction 
could not create a resulting trust in favor of the wife. 
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The rule is thus tersely stated: “The trust must result, if at all, 
at the instant the deed is taken, and the legal title vests in the 
grantee. No oral agreements, and no payments, before or after the 
title is taken, will create a resulting trust, unless the transaction ig 
such at the moment the title passes that a trust will result from the 
transaction itself.” Perry on Trusts, 133. To which, in note 3, | 
there is a full citation of authorities. Lacey v. . Clements, 36 Tex., 
661, is to the same effect. 

Thus considered, the case of Wallace v. Clipe is not in con- 
flict with Blankenship v. Douglas, and the decisions following that 
case; but if this money became the separate property of Mrs. Camp. 
bell, before or at the time it was paid for the land, then the decis. 
ions could not be reconciled, and we would feel boudd, upon authority 
and principle, to follow the former line of decisions. 

There is nothing in the relation of husband and wife, under our 
system, which recognizes the right of each to hold separate estate 
without the intervention of a trustee, and at the same time for them 
to hold an estate in which they have a common interest, which pre- 
vents the husband or the community from holding in trust for the 
wife in any case in which, under settled rules, a resulting trust in 
her favor would exist, were the apparent title in some other person. 

In speaking of the capacity of the wife to hold in trust for the 
husband, contrary to the rule when marital rights and powers are 
determined by the common law, in the case of Smith v. Strahan, 16 
Tex., 321, Hemphill, C. J., said: “ But this principle has little or 
no force under our system of laws and of marital rights. The right 
of the wife, under our laws, to hold property is co-equal with that of 
the husband; and upon evidence it may be shown that property 
in the name of one is held forthe benefit of the other. . . . 
At all events, where the fundamental principle of the marital rela- 
tion is, that whatever may be the unity of persons there is no unity 
of estates, there can be no such rule as that the wife cannot bea 
trustee for the husband, in any sense which would preclude evidence 
showing that, although property is in her name, it was intended for 
the benefit of the husband.” 

In that case the defendant was setting up a resulting trust in his 
favor against a deed made to the wife during coverture. The regis- 
tration laws not applying, no good reason is seen why theavife may 
not do so against a creditor, who claims a lien upon land by levy of 
an attachment on land held by a deed, apparently passing title to 
the community, if in fact the land was paid for with the separate 
means of the wife. 
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The judgment of the court below is erroneous and will be re- 
yersed, and the cause remanded with instructions to the court 
below : 

1st. To enter judgment for the appellee for the amount of the 
debt claimed by him. 

91. To have the homestead of the appellants, to the extent of 
two hundred acres, set apart to them, the title thereto to stand af- 
fected, as between the appellants, by their respective equities grow- 
ing out of the means of the respective parties with which the same 
was purchased. 

3d. To have the interest of Mrs. Parker set apart, and vested in 
her by decree, from the residue of the land unsold at the time the 
attachment was levied, she to have such proportion as the land 
which was her separate property bore in value to the entire land 
which was given in exchange for the !and in controversy. 

4th. That the attachment lien be foreclosed upon such part of the 
land as remains after the homestead and the share of Mrs. Parker 
are taken from the entire tract unsold at the time the. attachment 
was levied; the land sold before the attachment was levied to be in 
no manner considered in the partition. 

5th. That F. F. Parker pays ail costs of the court below, includ- 
ing such costs as may be incurred in partition. And it is accord- 
ingly so ordered. ; 

tEVERSED AND REMANDED. 
[Opinion delivered June 29, 1883.] 





Kacrrman & Renee v. T. W. Morriss er At. 
(Case No. 1483-4888.) 


1, FRAUD — INADEQUATE CONSIDERATION.— While mere inadequacy of price 
will not of itself warrant the setting aside of a sheriff's sale, yet if, in addi- 
tion thereto, there be the appearance of unfairness, or any circumstance, 
accident or occurrence in relation to the sale of a character tending to cause 
such inadequate price, the sale will be set aside ; and when the disproportion 
between the price and the real value of the property is enormous, but slight 
circumstances will justify the inference that the sale was fraudulent, 

2, Same.— If, in such a case, there were circumstances connected with the sale 

which may have operated to prevent the property from bringing a higher 

price, even though such circumstances were unknown to the purchaser, the 
sale will be deemed fraudulent in law. 
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3. SamME.— The greater the inadequacy of price, the slighter need be the cireum- 
stances of fraud, accident or mistake that will disturb the sale. 

4. Fact CAsE.— See statement of case and opinion for facts under which the 
supreme court affirmed a judgment setting aside for fraud a sheriff's sale of 
a tract of land which was worth twelve times the amount bid. 


Aprprrat from Burleson. Tried below before the Hon. I. B. Me. 
Farland. : 

Suit brought by the appellee Morriss, joined by the other appel- 
lee, Mrs. Connor, against Thos. F. Hudson and others, to set aside 
a sheriff's sale of land, made under a venditiont exponas based on a 
judgment owned by the appellees. 

The ground on which the appellees sought to set aside the sale 
was that, without any fault on their part, and owing to circum. 
stances beyond their control, the land was sold for a grossly inade- 
quate price. 

The appellants Kauffman & Runge, who had bought out Hud- 
son’s interest pending the suit, intervened as defendants. 

The case. was tried by the court without the intervention of a 
jury, and judgment was rendered for the plaintiffs. Kauffman & 
Runge alone appealed. 

About the 20th of March, 1867, the district court of Burleson 
county rendered its judgment in favor of W. 8S. Holmes against B. 
Boulds Baker for $7,389.86, with a foreclosure of the vendor’s lien 
on a tract of land described in the judgment. The judgment bore 
interest from its date at ten per cent. per annum. 

During the pendency of that suit a three-fourths interest in the 
notes sued on was transferred to the plaintiff Morriss, and one-fourth 
to the intervenor, Mrs. Connor. The suit was, however, prosecuted 
to judgment in the name of the original plaintiff, Holmes. 

At the rendition of the judgment, Boulds Baker was insolvent 
and afterwards went into bankruptcy. 

On the 15th of April, 1867, an execution against Baker for costs 
was issued to Galveston county, which was returned nulla bona. 
On the 30th of March, 1868, another execution for costs was issued *® 
to Burleson county in favor of the officers of court, which was re- 
turned satisfied. 

On the 3d of April, 1868, the writ was issued under which the 
sale was made. 

The execution and order of sale were not returnable until the 
second Monday after the first Monday in September, 1868. The 
sale was made under the venditioni eaponas on the first Tuesday in 
May, 1868,’the earliest day at which it could have been made, and 
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two thousand three bundred and fifty-six acres of land, worth from 
$9.75 to $5 per acre, were sold to Hudson for account of himself and 
Holmes for twenty-one cents per acre, aggregating $494.76. 

The owners of the judgment knew nothing of the issuance of 
the order of sale until after it was made. 

The court found as conclusions: 

1. That Morriss and Mrs. Connor were the owners of the judgment 
against Baker under which the order of sale was issued and the sale 
made. 

9, That Mrs. Connor, who was a daughter of Holmes, was, at the 
date of the sale, a minor, and that neither Morriss nor Baker was 
present at the sale. That Morriss had no notice of the issuance of 
the order of sale, or of the advertisement of sale, until after the sale 
had been made, and that had he been informed of it, he would 
have attended and made the land bring the amount of the judgment. 

8. That under the circumstances attending the issuance of the 
order of sale and the advertisement and sale of the land, Morriss 
was not chargeable with negligence in failing to attend the sale. 

4, That Hudson was induced to bid for the land by the represen- 
tations of Holmes that the land would sell very low,as Morriss was 
not present. That Hudson’s purchase, though made in his own 
name, Was made with a private understanding between him and 
Holmes that it should be for their joint benefit and to be after- 
wards divided between them. 

5. That the land sold for a greatly inadequate price. 

6. That the inadequacy was caused by the manner of issuing the 
execution and making the sale. 

7. That the sale was unfair and inequitable, and was a legal 
fraud on the plaintiff and intervenor; and that they were legally 
and equitably entitled to have it set aside and annulled. 

The foregoing, in connection with the facts stated in the opinion, 
will be suificient for a proper understanding of the case. 


Robert G. Street, for appellants, cited: Taul v. Wright, 45 Tex., 
395; Hancock v. Metz, 15 Tex., 210; Sydnor v. Roberts, 13 Tex., 
598; Howard v. North, 5 Tex., 290; 13 Johns., 97; 1 Snow (Tenn.), 
10; Wharton v. Sexton, 10 Wheat. 3 


Sayles & Bassett and A. W. Mclver, for appellee. 


Wir, Curr Justice.— Mere inadequacy of price is not in 
itself sufficient to warrant the interference of equity for the pur- 
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pose of setting aside a sheriff's sale of property made toa bona fide 
purchaser. 1 Story’s Eq., § 245; Rorer on Jud. Sales, § 854, 

“ But if in addition to such inadequacy there be any appearance 
of unfairness or any circumstance, accident or occurrence in relation 
to the sale of a character tending to cause such inadequacy, then the 
sale will be set aside.” Rorer on Jud. Sales, § 398. 

When the disproportion between the value of the property and 
the price for which it sold is enormous, but slight additional cireum- 
stances will justify the inference that the sale is fraudulent. Allen 
v. Stephanes, 18 Tex., 658. 

And in such cases, if “there are circumstances attending the sale 
which may have operated to prevent the property from bringing a 
higher price, although at the time they may have been unknown to 
the purchaser, the sale will be regarded by the court as, in its legal 
sense, fraudulent.” Chamblee v. Tarbox, 27 Tex., 146. 

These are some of the general principles by which the courts of 
the country, including those of our own state, are governed in setting 
aside judicial sales when the property has sold for less than its value, 

Inadequacy of price is the inducement to the action of the court 
in disturbing the sale, after the establishment of a cause sufficient 
to authorize it to interpose. Cohen v. Wagner, 6 Gill, 236. 

What causes are sufficient for this purpose cannot well be re- 
duced to any general rule, but they must be such as were calculated 
to prevent the property from bringing its value, or something reason- 
ably near what it should bring at public sale, and which on the par- 
ticular occasion have actually produced that effect. 

In the case of Hoppock v. Conklin, 4 Sandf. Ch., 582, the court 
set aside a sale where the property brought one-third of its value, 
and the defendant was prevented from attending the sale by acci- 
dental causes, and had written to an agent to represent him, and 
had reason to believe that the plaintiff in execution and his solicitor 
would not let the premises be sold for less than the debt and costs. 

In May ». May, 11 Paige, 201, a sale was set aside where the prop- 

' erty brought about one-ninth of its value, because the auctioneer 
was guilty of some irregularities in crying the wrong bid, and sus- 
pending the sale temporarily, the judgment creditor being ignorant 
that the salg was to take place. 

In Seaman v. Riggins, 1 Green Ch., 214, the property sold for 
more than half its value, and yet the court set aside the sale at the 
instance of the defendant in execution, because the solicitor for one 
of the complainants had made a mistake in naming the place of sale, 

and because an accident had happened to an agent of one of the 
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complainants who wished to bid so as to make the property bring 
enough to satisfy the demands of all the plaintiffs, the party he rep- 
sented holding a second mortgage upon it. 

In Gould v. Gager, 18 How. Pr., 32, where the property sold for 
more than a third of its value, the sale was set aside because the 
defendant in execution had in good faith intended to appeal from 
the judgment under which the execution issued, but was prevented 
from obtaining a supersedeas by a mistake in the justification of his 
sureties, of which defect the other party failed to give him notice, 
disregarded the sale and bid in the property. 

In Roberts v. Roberts, 13 Gratt., 639, a sale of a tract of land by 
a chancery court on a day so inclement that persons intending to be 
present and to bid for a part of the land were deterred from at- 
tending, and when there was but one bidder present, who lived at 
the place, the sale was set aside without weighing the evidence as to 
the sufficiency of the price at which it was sold. 

And so in our own state, in Allen v. Stephanes, 18 Tex., 671-2, 
where the property sold brought one-twentieth of its value, the court 
seemed disposed to set the sale aside merely for the enormous dis- 
proportion between the price and the value of the property. To 
avoid the sale it seized upon the single fact that the jury might have 
inferred fraud from the postponement of the sale made by the 
sheriff, and that thereby a person who had attended the sale in- 
tending to bid the value of the lot was induced to believe the sale 
would not take place and was prevented from bidding. 

In Taul v. Wright, 45 Tex., 395, the court set aside a sale where 
the property was worth at the time one hundred times more than 
the price for which it was sold, the only additional circumstance 
being the absence on business of the defendant in execution at the 
date of the sale. 

And in Johnson ». Crawl, 55 Tex., 571, a sale was set aside where 
the property brought $1,000 and was worth between $1,300 and 
$2,000, because the judgment creditor was prevented from being 
present at the sale by reason of inclemency of the weather, and be- 
cause he expected that it would occur, as usual, between one and two 
o'clock, whereas it took place at twelve o'clock. 

These cases are cited, and many others might be added, as illus- 
trating the views of different courts, including our own, as to what 
constitutes inadequacy of price in its various degrees; and what ad- 
ditional circumstances are sufficient to avoid judicial sales where 
such inadequacy is established. 

The inference from these cases is that, as the inadequacy of prite 





















































Kavurrman & Ronee v. Morriss. [Austin Term, 





— ie 
Opinion of the court. 





$$ 


becomes greater, the slighter need be-the circumstances of fraud, 
accident or mistake to disturb the sale. 

We find in the present case that the land brought less than one. 
twelfth of its value at the date of the sale. T his Was certainly an 
enormous disproportion between the price obtained and the actual 
worth of the property. It is unnecessary to detail all the cirefm. 
stances which brought about this sacrifice of the property. Certain 
facts, however, are prominently developed by the evidence; one of 
these is that Morriss, the owner of three-fourths of the judgment, 
whose interest it was to make the property bring a good price, was 
absent from the sale by no fault of his own, but by the act of the 
clerk in issuing an execution without Morriss’ order or knowledge, 
for the purpose of securing the costs of his predecessor, when 
Morriss, who as attorney and owner of a large interest in the judg- 
ment, was entitled to control the issuance of that writ. 

The facts further show that there was great and unusual haste in 
making the sale, for it occurred at the envlioet possible time allowed 
by iw after the execution was issued. It further appears that it 
would not have occurred at that time but for the fact that the sher- 
iff erroneously supposed that he could not postpone the sale. Hill, 
too, as agent, would have bid in the property for Morriss, had he 
not been informed that Morriss had notice of the sale, and concluded, 
therefore, that he would be present. 

From these facts it is apparent that several circumstances of acci- 
dent and mistake combined to prevent the land from bringing its 
reasonable value. They prevented the real plaintiff in execution from 
bidding at the sale; and the absence of this party on such ocea- 
sions, when he would otherwise have been present but for occur- 
rences which he could not foresee, is always a potent reason for 
setting aside such sales, more especially when, as in the present case, 
he would, if present, have bid the full value of the property. 

But in addition to all this, we find that on the day of sale Holmes, 
the nominal plaintiff, is present, and after first ascertaining that 
Morriss is absent, and consequently there will be no one to run up 
the land, makes an arrangement with Hudson to purchase it on 
shares, Hudson to furnish the money needed in cash, and Holmes to 
pay his half in the future, and they two to divide the land between 
them. Holmes, on account of the relationship he bore to the suit 
and the parties, was under at least a moral obligation to protect 
their interests instead of injuring them. He should have endeavored 
to make the land bring its full value for the benefit of the party 
who had paid a full price for his interest in the judgment, and for 



















KavurrmMan & Runes v. Morriss. 





Opinion of the court. 





the intervenor, who was his daughterand a minor. Instead of doing 
this, he combines with Hudson to profit by inflicting a loss upon 
them. Hudson was no innocent participant in this fraud, for Holmes 
seems to have disclosed to him the whole plan by which they were 
to succeed, and the reasons why he thought it would be a success, 
and Hudson entered into the arrangement and carried it out accord- 
ing to the plan. If he had been innocent of the fraud it would not 
have validated the sale, but he seems to have participated with full 
knowledge of the whole matter. 

Holmes did not disclose to any one except Hill and Hudson that 
he had no interest in the judgment, and therefore no interest in 
making the land bring a good price. No one else seemed to be in- 
formed of this fact. The natural result was that the other parties 
present at the sale supposed that Holmes would make the property 
bring its value, whilst Hudson and Hill knew that he would not. 
There are many other facts in the case strongly tending to show 
fraud on the part of the persons who purchased the land at the sale, 
but it is unnecessary to detail them. Enough has been cited from 
the evidence to show that the grossly inadequate price for which the 
land sold was caused not only by the mistakes and accidents which 
kept Morris from the place when it was sold, but by the fraud of 
Holmes and Hudson in combining to become the owners of it under 
circumstances of great unfairness and injustice, and this is a much 
stronger case than any to be found in the authorities. 

The fourth error assigned is immaterial in the view we have taken 
of the case, as the judgment was based upon inadequacy of price 
and attendant circumstances vitiating the sale. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered June 29, 1883.] 
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J. E. Jones v. H. B. Forp. 
e (Case No. 1493.) 


1. JOINDER OF PARTIES AND OF CAUSES OF ACTION.— Where suit is brought for 
the possession of real property, on which one party claims a builder’s lien 
and another party claims a lien for material furnished, the claims being de- 
nied by plaintiff, who is the owner of the property, both lien claimants may 
be joined as defendants; nor is it improper to seek in the same action a re- 
covery on a moneyed demand, connected with and growing out of the same 
transaction. 

9, CHALLENGE OF JURORS.— Where the interests of two defendants are so nearly 
identical as to make them but one party to a suit, in the sense in which that 
term is used in the jury law, but six jurors can be challenged by the defend- 
fants. 

3. JuDGMENT.— Where the finding of a jury under issues submitted to them 
could not possibly be arrived at without also finding another fact not ex- 
pressed but necessarily included in the verdict, judgment can be rendered 
as if that fact had been positively found. 

4, DEPosITIONS.— An objection to the reading of a deposition based on the fact 
that, in the notice to take the depositions, the witness was described by a 
given name different from his true name, is an objection to the manner and 
form of taking, which must be reduced to writing, filed, and notice thereof 
given to the opposing party. 

5. TAXING CosTs.— An erroneous taxing of costs must be brought to the atten- 
tion of the court below for correction, and cannot be corrected on appeal 
until it is there attempted. 


Aprrat from Harrison. Tried below before the Hon. A. J. Booty. 

The appellee alleged in his petition that he was the owner in fee 
simple, on the 10th of March, 1881, of lots 3 and 4 in the Williams 
addition to the city of Marshall; that on that day he entered into a 
contract with Jones for the erection of four tenement houses on the 
lots, including outhouses, fences, wells, etc., for which he obligated 
himself to pay $4,250; afterwards, by a verbal agreement, an addi- 
tional room was to be added to each of the houses, for which he also 
obligated himself to pay the further sum of $500; that appellant 
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agreed himself to finish the first one of the houses the 10th day of 
April, another the 25th of April, and another the 15th day of May 
and the last the 10th day of June, 1881; that appellant erected pa 
the lots, under the contract, four tenement houses, complete, except 
in certain specified particulars; that appellee paid to appellant 
$3,548 in cash and $218.72 in material for the houses previous to 
July 15, 1881, which was paid as the work progressed; that Dahmer 
& Logan had served on appellee on July 29, 1881, an account for 
$902 for lumber furnished appellant with which to build the houses, 
and that the liability of appellee to pay the same had been fixed 
under the statute; that Lake & McFarlin, on the 8th day of August, 
1881, had also fixed the liability of appellee for $99 for material fur. 
nished appellant, which sums appellee had been compelled to pay; 
that after these liabilities were fixed, J. H. Van Hook & Son, on the 
11th day of August, 1881, also served on appellee an attested ac- 
count for $1,183 for material furnished appellant with which to 
build the houses; that payments of cash amounting to $3,548 were 
made to Jones in consequence of his fraudulent representations that 
such amounts were due to him for work done, when they were not 
due; that Jones held the houses in his possession by force, and re- 
fused to allow plaintiff to have possession, claiming that the balance 
due on such contract should be paid to him; that Van Hook & Son 
had recorded a lien in the office of the county clerk of Harrison 
county on the property; that appellant also claimed a lien for a bal- 
ance claimed to be due him; that three of the houses had been suffi- 
ciently completed to admit of being rented on the Ist of July, 1881, 
and that rental value of same was $25 each per month; that appel- 
lant was holding the property for the purpose of compelling appellee 
to pay him whatever might be due on the contract, instead of pay- 
ing it to the parties who had fixed appellee’s liability for it as 
material men; that he had refused to complete the houses, and held 
them since the Ist of July, 1881; a writ of sequestration was prayed 
for, and that the amount due, if any, from appellee to Jones be 
fixed, and ordered to be paid to the party entitled thereto; that the 
property be delivered to appellee, and that appellee recover of appel- 
lant damages for his failure to complete the work, which he claimed 
to be the contract price, less the fair and reasonable price of com- 
pleting the work, and that the same be taken into account in esti- 
mating the amount due from him to appellant, and for general relief. 

A general demurrer to the petition was overruled. 

On the trial defendants objected to the reading of the deposition 
of Miss Neva Armstrong because the notice served on them con- 
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tained the name of Nettie Armstrong instead, whereupon the plaint- 
iff offered to prove that defendants knew that Miss Neva Armstrong 
was intended, which was not denied, and the deposition was read. 

The jury returned the following verdict on the issues as presented 
in the petition and charge of the court: “ We, the jury, find for 
the plaintiff against J. E. Jones the sum of ($370.98) three hundred 
and seventy and 98-100 dollars.” 


H. McKay and A. Pope, for appellant. 
James Turner and 7. P. Young, for appellee. 


Wii, Curer Justice.— The appellant Jones insists that his 
general demurrer to appellee’s pleadings should have been sustained : 
1. Because it was a misjoinder of actions to seek a recovery upon a 
moneyed demand in a suit for the possession of real estate. 2. Be- 
cause it was a misjoinder of parties to include such a suit against 
himself with a suit against his co-defendant, to cancel a lien claimed 
by the latter upon the property, the possession of which was in con- 
troversy. 

Waiving all question as to appellant’s right to raise these objec- 
tions on general demurrer, we hold that there was no misjoinder, 
because the several causes of action grew out of the same transac- 
tion, andl were so intimately blended with each other that it was 
almost impossible to have a complete settlement of one without 
involving a consideration of the others. Jones claimed that he was 
entitled to possession of the property because Ford had not fully 
paid the contract price for constructing buildings upon it. Ford 
claimed that he had not only fully paid Jones, but had also paid 
others for brick, ete., which Jones was under the contract bound to 
perform. lor these reasons he claimed the right to possess the 
premises and to recover money from Jones on the very account and 
in the very transaction in which the latter claimed it from him. If 
the suit had been for possession only, and the defendant had set up 
that there was a balance due him under the contract, and that it was 
to secure this balance that he held the premises, the appellee could 
have replied that there was no balance due, but that the defendant 
had been overpaid, and claimed a judgment for the surplus. Why 


could he not have anticipated the defense and set up in advance 


such matter and proved such judgment as he was entitled to under 
the facts? 

The court could not determine the right to the possession until it 
VoLt. LX—9 
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ascertained how the account stood between the parties, and in doine 
so was authorized to strike the balance in favor of the party entitled 
to it, and grant him a recovery against the other. Van Hook's 
claim was a cloud upon appellee’s title and an obstacle to his hold. 
ing possession in security. The lien claimed by Van Hook, if it 
existed at all, grew out of the fact that it had been fixed under the 
mechanic’s lien law: If a lien had not been thus secured, Appellee 
was entitled to have all claim to it concluded. To determine’ this 
fact it was proper and necessary that Van Hook should be brought 
into the cause so that he could assert his lien, if just, and if not 
that all claim to it should be forever quieted. We think the & 
murrer was properly overruled. 

As to the second error assigned it is sufficient to say that there 
was no antagonism between the two defendants in the court below, 
Jones sought no judgment against Van Ilook, nor Van Hook 
against him. Neither sought to assist the plaintiff in his recovery 
against the other, but the success of either against the plaintiff would 
have inured in some degree to the benefit of the other. A recovery 
by Jones would have developed the fact that there was money sub- 
ject to the payment of his co-defendant’s recorded account. A ver- 
dict in favor of Van Hook for the value of the material furnished 
by him would have relieved Jones from a debt which was hanging 
over him. 

Whilst we do not undertake to decide that there may not be cases 
where the antagonism between co-plaintiffs or co-defendants may 

: not be such as to entitle each to challenge peremptorily six jurors 
of the panel submitted to them, we do hold that this is not sucha 
case. The interests of the defendants were so nearly identical as to 
make them in fact constitute but one party in the sense in which 
that term is used in our jury law; and we are not disposed to revise 
the discretion exercised by the court below in permitting them vo 
challenge only six of the jurors placed upon the panel. 

Under the third, fourth, fifth and sixth assignments of error it is 
urged that the verdict of the jury was insufficient to warrant the 
judgment rendered against the appellant Jones. This cannot be sus- 
tained if we consider the verdict in connection with the pleadings, 
the charge of the court and the attitude of the case at the time the 
judgment was rendered. The pleadings of the parties showed that 
the principal obstacle in the way of Ford’s obtaining possession of 
his property was the unpaid balance which Jones claimed from him 
under the contract. If no such balance existed, or the indebtedness 

was against Jones, appellee was entitled to recover possession as 
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against the appellant Jones. The judge below placed the matter in 
this light before the jury, and instructed them, if they should find 
for the plaintiff, they should return their verdict in precisely the 
form it was rendered by them. The effect of the charge was that 
if the plaintiff was entitled to the relief he sought,— which relief 
was the possession of the premises and a judgment against Jones 
for the money due him,—then they should find in plaintiff's favor 
the amount of money due him from Jones. As they responded in 
the language he had given them for a full finding in favor of ap- 
pellee, their intention could be none other than a determination of the 
right of possession in favor of Ford. This court has heretofore held 
that where a finding of the jury, under the issue submitted to them, 
could not possibly have been arrived at without also finding another 
fact not expressed, but necessarily included in the verdict, judgment 
could be rendered as if that fact had been positively found. Pearce 
y. Bell, 21 Tex., 691. See, also, Day v. Cross, Austin term, 1883. 
Under the pleadings in this case and the charge of the court, if 
Ford owed nothing for the construction of the houses upon the lots 
mentioned in the pleadings, he was entitled to recover them. Any 
verdict of the jury, therefore, that negatived such indebtedness, and 
especially that found it to be in his favor, included a finding that he 
was entitled to the possession of the property. 

As to the rents in the possession of the receiver, these were funds 
in the custody of the court and subject to its control. The jury had 
nothing directly to pass upon in reference to them, but indirectly 
determined what should be done with them in finding their verdict 
in favor of Ford. If Jones was indebted to Ford at the commence- 
ment of the suit, and in nowise entitled to retain the premises, he 
had no interest in the rents accruing pendente lite, and the court 
correctly directed the money to be paid to the appellee. 

In reference to the depositions of Miss Armstrong it is sufficient 
to say that the objections raised to them went to the manner and 
form of taking and returning them into court, and should have been 
reduced to writing, filed, and notice of them should have been given 
as provided by the statute in such cases. Moreover, it appears from 
the statement of facts that the appellants knew that the person 
named in the interrogatories, notice and commission was identicat 
with the person whose depositions were taken, and hence were not 
in the least prejudiced by the mistake made in the first name of the 
Witness. 

The court did not err in refusing the charge asked by appellants. 
This charge assumed that appellee Ford had taken possession of the 
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houses in which the sash, ete., furnished by Van Hook, had been 
placed. The proof is clear that he had not been in possession of 
them, but was trying to obtain such possession by this very gyit, 
Moreover, there is no proof that Ford knew of any arrangement or 
contract between Parks and Van Hook as to the purchase of these 
articles. In order to establish the ratification by a principal of an ~ 
unauthorized act of his agent, full knowledge on the part of the 
principal of such act at the time of such supposed ratification must 
be proved. 18 Tex., 812. 

No such knowledge was proved in this case. All the knowledge 
on the subject shown by the proof was that these articles were put 
in the houses in pursuance of the contract between Jones and Ford, 
and under that contract the latter was by no means bound to pay 
for them when the facts of their purchase were made known to him 
after he had paid the contractor in full. 

It is unnecessary to notice the point as to the conflicting testi- 
mony. There is no such preponderance either way as would justify 
us in disturbing a verdict rendered for either of the parties on that 
ground. 

The matter of taxing costs is left largely in the discretion of the 
district court. If in the opinion of a party this discretion has been 
improperly exercised, it is his duty to call it to the attention of the 
judge below by motion or otherwise; and not until such application 
has been refused can he complain in this court of the manner in 
which the costs have been adjudged or apportioned. 

There is no error in the judgment, and it is affirmed. 

AFFIRMED. 

[Opinion delivered October 9, 1883. ] 





A. B. Harpmw v. B. J. Bracksuear. 


(Case No. 1491.) 


60 132) 1. PLEADING.— See statement of case for a cause of action pleaded, held good 
7 74. on demurrer. 
3wiss 2, TRIAL BY JURY.— A discretion may be exercised by the district judge in 
allowing the deposit of the jury fee by the party who in time has applied 
for a jury, but who has failed to make the jury fee deposit, provided the 
same be made before trial, and when the exercise of such discretion works 
no injury to the complaining party. 
3. EVIDENCE.— Parol evidence of the contents of pleading in another cause can- 
not be admitted, when the absence of the better evidence furnished by the 
papers themselves is not accounted for. 
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4, Same.— A stranger to a judicial proceeding cannot be affected by the judg- 
ment rendered therein. 

5, SamE.— The records of a county court, brought into the district court in the 
custody of the county clerk of the county, are admissible in evidence; it is 
otherwise when they find their way to some other county and are produced 
from the custody of a private individual. 


Aprrrat from Anderson. Tried below before the Hon. Peyton 
Edwards. 

Suit by appellee, in which she charged that on January 25, 1882, 
the plaintiff, Mrs. Blackshear, executed a deed conveying to the de- 
fendant Hardin five acres of ground, with improvements thereon, 
situated in Palestine, Anderson county, in part payment of a stock 
of goods, notes and accounts agreed to be sold by Hardin to her 
brothers, J. 8S. & Lb. A. Witherspoon. She delivered the deed to her 
brother, J. S. Witherspoon, to be used by him and B. A. Wither- 
spoon in the purchase of the goods, etc., the deed to be delivered to 
Hardin on the completion of the sale and delivery of the goods, ete., 
to the Witherspoons. Without the delivery of the goods, ete., 
Hardin, “under the false and fraudulent pretense and representa- 
tion” that he wished to examine the deed, and that he would return 
it, obtained possession of the same from J. S. Witherspoon, and, in 
violation of the agreement to return it, caused the same to be re- 
corded by the county clerk of Anderson county, and refused to 
return it to her or her brother, and refused to deliver the goods. 
The plaintiff charges that Hardin’s possession and the recording of 
the deed were fraudulent; that these acts did not constitute a de- 
livery of the deed to him, and charged that the same was an in- 
cumbrance and cloud on her title. The prayer of the petition was 
that the deed be set aside, the cloud removed and her title 
quieted. 

On Friday of the first week of the term, on the call of the appear- 
ance docket, the plaintiff applied for a jury, but failed to deposit the 
jury fee on that day. On the 22d of May, the day before the trial, 
the deposit was made, and the case was placed on the jury trial 
docket. The jury fee was not paid sooner by reason of the over- 
sight of plaintiff's brother. A jury was in the box when the case 
was called for trial. 

A witness, John S. Witherspoon, was asked to state if in a suit of 
himself and B. A. Witherspoon against Hardin, they did not claim 
the land in controversy by purchase from their sister, Mrs. Black- 
shear. The court sustained plaintiff's objection to the question, 
because, if true, there was better evidence of the fact. 
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RR. A. Reaves, for appellee. 
No briefs on file for appellant. 


West, Associate Justice.— The facts alleged constitute a good 
cause of action, and the court did not err in overruling the general 
demurrer and special exceptions to the originai petition. Nor did 
the court err, under the facts presented, in declining to strike the 
case from the jury docket. The failure to pay the jury fee at onee, 
as should always be done, makes it the duty of the court to decline 
to grant the party the privilege of a jury for the trial of his case, 
R. §., art. 3066. But there must be in this, as in many other like 
questions of practice arising in the progress of a trial, some discre- 
tion allowed the district court in disposing of such matters. 

Where, as in this case, the ruling of the court in this respect 
worked no injury to the party complaining, and appears to have 
been, under the circumstances, a proper exercise of that discretion, 
the action of the court will not be disturbed. 

Neither did the court err in excluding that part of the evidence of 
the witness J. 8S. Witherspoon, to the introduction of which an 
objection was interposed. It is not claimed that it was offered for 
the purpose of contradicting the witness, and even for that purpose 
its admissibility would have been doubtful, and so far as it was 
sought by it, in any way whatever, to affect the right of the appellee 
to the property in suit, it was immaterial and irrelevant. 

Nor were the original papers of the district court of Leon county, 
in the suit there pending of the Witherspoon brothers against the 
appellant, admissible in evidence in this suit as against the appellee. 
She could not be bound or concluded by anything said or done in 
that suit, by any of the parties, as she was a stranger to it. 

The record does not explain how or in what manner the original 
papers and records of the district court of Leon county came to be 
produced and offered in evidence in the district court of Anderson 
county. The clerk of the district court of Leon county is the proper 
and lawful custodian of those records. There is no pretense that he 
was present in court or had them in his official custody when they 
were offered in evidence. 

Where the original papers in a judicial proceeding, sought to be 
introduced, are a part of the official records of the court where the 
case is being tried, or are brought into open court from the county 
court of the same county, in the custody of the clerk of that court, 
it has been held, under such circumstances, such original papers are 
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admissible in evidence. Wallis v. Beauchamp, 15 Tex., 305; House 
y. House, 16 Tex., 601. In this connection, see, also, Styles v. Grey, 
10 Tex., 503. 

Where, however, the supposed original papers of other and distant 
courts of record of this state are found in the hands of private in- 
dividuals, and from this source are offered in evidence, a different 
question is presented. 

“ Necessity,” says Chief Justice Hemphill, “requires the records 
of other courts to be proved by transcripts. The records themselves 
must remain in the proper office and in the custody of their keeper, 
and transcripts or copies only can be used for their proof elsewhere.” 
15 Tex., 305. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered October 9, 1883.] 





D. H. Scorr v. J. L. & M. A. Dyer. 
(Case No. 1409-4291.) 


1, HomestEApD.— The doctrine heretofore announced in homestead cases, that a 
homestead necessarily includes a house for a residence or a mansion house, 
and that the intent to appropriate a homestead should be evidenced by some 
unmistakable acts showing an intention to carry into execution such intent, 
has no application to a case where homestead rights are claimed in property 
which constituted a part of a late homestead, the whole of which had been 
occupied as such, and a part of which, only, including the mansion house, 
had been sold. 

2. Same.— Hence, when the mansion house was sold, and a part of the home- 
stead ground attached thereto was reserved from sale, with the inten- 
tion existing in the mind of husband and wife to build and again establish 
their home on the portion reserved, the reserved portion, though not occu- 
pied (when the family has no other place for a home), remains impressed 
with the homestead character, and is protected from forced sale. 


Error from Lamar. Tried below before the Hon. R. R. Gaines. 

This was a suit brought by D. H. Scott to recover from J. L. & 
M. A. Dyer, in an action of trespass to try title, a lot of land in the 
town of Paris, claiming it under his purchase at sheriff’s sale under 
a judgment and execution more particularly described hereafter, in 
favor of the plaintiff, against the defendants, as husband and wife. 
The defense was that the lot was the homestead of the defendants. 
The cause was submitted to the judge without a jury, who found 
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his conclusions of facts and of law in writing, and upon which he 
rendered judgment for the defendants, to which the plaintiff ex. 
cepted and prosecuted a writ of error, assigning as ground of error 
that the court erred in holding that the property in controversy was 
the homestead of defendants, and not subject to plaintiff's judgment 
and execution. 

The district judge trying this case found the law and facts ip 
writing as follows, viz.: 

“This cause having been submitted to me upon the pleadings and 
the evidence, and the plaintiff having requested that I find the issues 
of fact separately from the conclusions of law, I find that the fol- 
lowing are the facts established by the evidence, viz.: That on the 
20th day of April, A. D. 1875, plaintiff recovered judgment in the 
district court of Lamar county, Texas, against defendants, as hus- 
band and wife, and against the separate property of M. A. Dyer, 
defendant, for the sum of $224.66, with an order for execution gen- 
erally upon the judgment, as well as the said wife’s separate prop. 
erty; that an execution generally against the property of defendants 
in the judgment, and against the said wife’s se parate property, issued 
upon said judgment on the 15th day of September, 1875, and was, 
on the 15th day of September, 1875, levied upon the lot of land 
described in plaintiff's petition, and that in pursuance of such levy 
said lot was, on the first Tuesday of October, 1875, sold at the court- 
house door of Lamar county by the sheriff of said county, and that 
plaintiff became purchaser at such sale at the sum of $25, which 
was credited on the execution, and the said sheriff therefore made 
him a deed to the same; that defendant M. A. Dyer was the owner 
of the lot in controversy at the date of the levy and of the sale, as 
her separate property; that it was part of a lot of about four acres, 
which was occupied and used as a family residence by defendants 
as their homestead in the vear 1873, and before that time; that 
during said year they sold all of said lot except the part in contro- 
versy; that the portion so sold embraced the dwelling-house and all 
other improvements, except part of an orchard which was on the 
land in controversy, and was inclosed with the other improvements. 
That defendants lived a year after the sale with a son of the wife 
in the country, and returned to Paris, where they have lived ever 
since, but never acquired any other homestead; that when they sold 
part of the lot they reserved the part in controversy as a homestead, 
intending to improve it for that purpose; that this intention con- 
tinued to exist until the date of the levy and of the sale, but the 
land in controversy, though occasionally cultivated, was never occu- 
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ied as a residence by defendants after the sale of the other part of 
the lot; that up to the date of levy no improvements or prepara- 
tions for the same had been made upon the premises, but that, on 
the contrary, the inclosure had been partially destroyed at that date, 
and the premises left uninclosed upon one side. 

“The foregoing being the facts of the case, I am of opinion that 
the lot in controversy having been part of the homestead of defend- 
ants, and having been reserved at the sale of the other part of their 
residence, for the purpose of making it a family residence, and that 
this purpose never having been abandoned, nor another homestead 
acquired, Iam of opinion that it continued their homestead until 
the date of the sheriff’s sale; that such sale, therefore, passed no 
title, and that judgment ought, therefore, to be given for defendants. 
It is therefore adjudged accordingly.” - 


Hale & Scott, for plaintiff in error. 


No briefs for defendants in error on file. 





Waker, P. J. Com. Arr.— There being no statement of facts in 
the record, the error assigned presents the question whether the 
facts stated in the finding of the court warrant the legal conclu- 
sions deduced from them by the judgment. 

The premises, in their entirety previous to the sale and convey- 
ance of that portion of the four-acre lot described in the finding of 
the judge, constituted, it is conceded, the homestead of the defend- 
ants. It cannot be doubted that the defendants had the right to 
limit the extent of their homestead by conveying away a part and 
reserving the remainder of what constituted the original homestead 
premises. This, according to the finding, they attempted to accom- 
plish. They did “reserve as a homestead” the unsold portion, and 
it was then fully impressed with the essential characteristics of an 
actual subsisting homestead, wanting in nothing save the requisite 
shelter for habitation — such as a house or cabin. 

Although it is said that “a homestead necessarily includes the 
idea of a house for residence or mansion house ” (Franklin v. Coffee, 
18 Tex., 416); and also that the intent to appropriate a homestead 
should be evidenced by some unmistakable acts showing an inten- 
tion to carry into execution such intent, or some sufficient excuse 
should be shown for the absence of such acts, when the homestead 
right is asserted against a purchaser of the land before actual occu- 
pation of it as a homestead (Anderson v. McKay, 30 Tex., 186; 
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Moreland v. Barnhart, 44 Tex., 275), it is to be observed that these 
maxims and rules have been announced and applied in cases where 
the homestead claimant had not by actual domiciliation on the land, 
or by other acts evidencing clearly and unmistakably his intention 
to establish his homestead on the land, fixed beyond question a 
homestead right. 

The case of Frankiin ». Coffee was one of that kind,’and there it 
was said: “Nor would it be necessary, to secure the exemption, 
that a house should be built or improvements made. But there 
must be a preparation to improve, and this must be of such a char- 
acter and to such an extent as to manifest beyond doubt the inten- 
tion to complete the improvements and reside upon the place as a 
home.” 

In all of this class of cases it was a question whether a homestead 
character had at any time been impressed upon the land; and the 
existence or absence of houses, improvements or other palpable 
éndicia of absolute intention, designation and appropriation of the 
land for homestead purposes became the subjects of discussion as 
affording proper tests to determine the sfatws of the property in con- 
troversy. But where, as in this case, the entire premises had but 
recently comparatively been the homestead of the defendants, 
whether the portion of it which was reserved in the sale of the im- 
proved part continued to maintain the homestead quality would not, 
we think, depend upon the test to which we have just referred, but 
rather upon the ascertainment of the intention of the defendants to 
continue to use and occupy it as a homestead. If they meant to 
abandon, and did abandon it as such, then, of course, it ceased to be 
their homestead. Mere absence from the premises, nor anything 
short of a total relinquishment or abandonment with the intention 
of not to again claim it as a homestead, will not subject it to forced 
sale. Austin v. Towns, 10 Tex., 24. The defendants did not oc- 
cupy it as a residence after the sale of a part of it, though it was 
occasionally used by defendants in the way of cultivation. They 
never acquired any other place fora homestead, and they had not 
ceased to occupy the lot in controversy as a homestead more than 
about a year and eight months, one year of which period they had 
resided in the country with a son of Mrs. Dyer; the remaining time 
they had lived in the town of Paris. These facts are not incon- 
sistent with an intention to resume at their convenience the land in 
controversy as their dwelling place. 

The finding of the judge upon what must be taken, in the absence 
of a statement of facts, to be full and sufficient evidence, “ that when 
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they sold part of the lot they reserved the part in controversy as a 
homestead, intending to improve it for that purpose, and that that 
jntention continued to exist until the date of the levy and of the 
sale,” negatives the idea of abandonment, and under all the cir- 
cumstances and facts of the case, we are of the opinion that the 
jand in controversy constituted the homestead of the defendants and 
was exempt from forced sale. An old homestead will not be con- 
sidered abandoned before the acquisition of a new one, except upon 
clear and conclusive proof of an abandonment with an intention 
not to return. Shepherd v. Cassidy, 20 Tex., 24; Gouhenant ». 
Cockrell, 20 Tex., 96. The finding of the judge above quoted sets 
at rest any question of abandonment, and we conclude with him, 
that the judgment of the court ought to be for the defendants, and 
therefore that the judgment of the court below ought to be affirmed. 


AFFIRMED. 
[Opinion adopted October 9, 1883.] 





W. C. Bares v. W. R. Baker. 
(Case No. 1339.) 


1, STATUTE OF FRAUDS.— A conveyance of the homestead, made by the husband 
to his wife, which was not to pass title, but to enable the husband to thus 
protect it through the ostensible owner from the claims of creditors, after 
its abandonment as a homestead, is within the statute of frauds and invalid 
as to creditors after abandonment. 


Arprat from Collin. Tried below before the Hon. Richard Malt- 
bie, special judge. 

Baker brought this suit against Baines and wife to recover land 
described in the petition. Baker claimed the land by virtue of a 
judgment against W. C. Baines, in favor of Jno. D. Scott & Co., 
for $416.50, rendered April 5, 1871, and a/ias execution, levy, sale 
and sheriff's deed, dated March 10, 1873. Mrs. Catharine Baines, 
one of the appellants, claimed the land by virtue of a deed of con- 
veyance from W.C. Baines to her, dated November 11, 1872; it 
was also claimed that, at and for a long time prior to that convey- 
ance, the land was the homestead of Baines and his wife, and that 
she purchased it, and paid him an adequate and valuable consid- 
eration therefor. Appellee claimed that this pretended sale and 
conveyance was colorable, made to hinder, delay and defraud credit- 
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ors, and that, about the 15th day of November, 1872, Baines ang 
wife abandoned the property as a homestead, and acquired another 
prior to the levy and sale. 

A trial was had June 16, 1877, and resulted in a verdict and judg. 
ment for appellee. 

The errors relied on for a reversal of the judgment were in the 
. charge of the court, the second paragraph of which was as follows: 

“Tf you believe, from the evidence, that W. C. Baines and wife 
resided on said land as their homestead prior to the 11th day of 
November, A. D. 1872,and the said W. C. Baines sold and conveved 
said land to his wife in good faith, and received therefor a valuable 
consideration out of her separate property, then said land would not 
be liable to levy and sale, and you will find for the defendants,” 

The third and sixth paragraphs were as follows: 

“3d. On the contrary, if you believe from the evidence that said 
W.C. Baines made a voluntary conveyance of said land to his wife 
while it was a homestead, and that said conveyance was simulated 
and colorable, and said Baines and wife afterwards, and before the 
levy and sale of said premises by the sheriff of Denton county, as 
heretofore stated, moved off of said land with the intention of per- 
manently abandoning it, and acquiring another homestead, for the 
purpose of hindering, delaying or defrauding the creditors of the 
said W. C. Baines, then said conveyance Was ‘void as to such credit- 
ors, and you will find for the plaintiff.’ : 

“6th. If the jury believe from the evidence that the said W. 0. 
Baines sold and transferred said land to his wife as heretofore stated, 
and that he received a valuable consideration therefor out of the 
separate property of his wife, yet if you believe that said trans- 
action was colorable and made to defraud the creditors of W. C, 
Baines, as heretofore stated, said conveyance would be void as to 
the existing creditors of said Baines.” 


W. O. Davis, for appellants. 
No briefs on file for appellee. 


Warts, J. Com. App.— This, though in form an action of trespass 
to try title, is in effect a proceeding to vacate and annul a convey- 
ance from Baines to his wife of property claimed at the time to be 
their homestead, on the ground that it was made to hinder, delay 
and defraud his creditors. As indicated by the charge, the court 
seems to have treated the case as one coming within the operation 
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of the statute of frauds. If, as claimed, the property was their 
homestead at the time of the conveyance, then the true issue would 
be as to whether the same was intended to, and did, pass the title as 
between the parties to it, or whether it was simulated and not in- 
tended to»pass the title. In the first instance the conveyance would 
be valid as to existing creditors, for the reason that the property, 
being exempt from forced sale, the conveyance did not take from 
their reach any property that they could subject to their claims. 
But in the second instance the title in fact would still be in the 
grantor, and when disrobed of its homestead character by aban- 
donment or otherwise, it would be subject to seizure and sale for 
his debts. Wood v. Chambers, 20 Tex., 254; Cox v. Shropshire, 25 
Tex., 123-4; Martel v. Somers, 26 Tex., 554. 

It seems, from the charge, that the court considered that the stat- 
ute of frauds was applicable to the case, and instructed the jury 
upon that view of the law. In Cox v. Shropshire it is said: “A 
conveyance of property which is exempt by law from execution or 
forced sale cannot be a fraud upon creditors. Such a conveyance is 
not within the purview of the statute of frauds.” 

If, as claimed, the property was at the time of the conveyance 
their homestead, and that the conveyance was simulated, and that 
it was hot intended by the parties that title should pass, but merely 
to enable Mrs. Baines to hold it as ostensible owner, after it had 
lost its homestead character by abandonment, and in that way secure 
it to Baines as against his creditors, then the conveyance would be 
invalid as against creditors, and upon a proper showing would be 
annulled at their instance. 

In not observing the distinction between conveyances of property 
exempt from forced sale, and conveyances of property subject to 
seizure and sale, the court erred in the instructions to the jury, and 
for this error it is believed that the judgment ought to be reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion adopted October 9, 1883.] 
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H. & T. CO. R’y Co. v. J. F. Wusson. 
(Case No. 3366.) 


1, NEGLIGENCE.— When the statute requires an act to be done, a failure to do it 
is negligence per se, and will be so declared as matter of law. In the absence 
of a statute requiring one about to cross a railway track to stop and listen 
for an approaching train, it cannot be declared as matter of law that a fail. 
ure to do so would constitute negligence in one who, in attempting to cross 
the track, was injured by a train of whose approach he was not aware, 

2. Same.— A failure to ring the bell or sound the whistle for a distance of eighty 
rods before an engine crosses a public road is, as matter of law, negligence, 
Where a railway company failed to do this, and its cars were standing ona 
side track so as to obscure the view of an approaching train, whereby one 
attempting to cross the track was injured and disabled from work fora year, , 
it was held that a judgment for $1,000 was not excessive. 


Error from Collin. Tried below before the Hon. R. R. Gaines, 

Suit against the railroad company to recover damages for personal 
injuries, the killing of a horse and the destruction of awagon. The 
case as made was that, about the 20th day of August, 1875, plaintiff 
was driving his wagon along a public highway, which crossed the 
railroad track in the city of McKinney; that on the side from which 
he approached the track it was obstructed by freight cars standing 
on the siding; that he looked and listened for an approaching train 
before he undertook to cross, but neither saw nor heard any. About 
the time he was on the main track the engine struck his wagon, 
utterly destroying it, and killing one horse, also injuring himself 
severely about the head and shoulders; that there was no bell rung 
or whistle sounded by those operating the train, until just about the 
time of the collision. 

The defense mainly relied on was that Wilson by his negligence 
contributed to the injury. Verdict and judgment for Wilson for 
$1,000. 

The errors assigned and relied upon were: (1) that the court erred 
in refusing instructions asked; (2) the verdict was not supported by 
the evidence, and was excessive. 


R. De Armond, for plaintiff in error. 
Throckmorton, Brown & Bro., for defendant in error. 
Warts, J. Com. Arp.— Plaintiff in error insists that the court 


erred in refusing to give certain instructions to the effect that if the 
defendant in error was not in a position to see whether there was 
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an approaching train, that then it was his duty to stop his wagon 
and listen for such trains before undertaking to make the cross- 
ing; and a failure to do this would preclude a recovery by him 
for any injury received, notwithstanding those operating the train 
were negligent in omitting to ring the bell or sound the whistle. 

The court had instructed the jury that it was the duty of defendant 
in error, before attempting to cross the railroad track, to use the ordi- 
nary and proper precautions appropriate to the situation, and to 
look out and listen for approaching trains; and that a failure to do 
this would constitute concurrent negligence, and preclude a recovery 
by him. 

As will be seen, the real distinction in the instructions given and 
those refused is that by the latter the defendant in error was re- 
quired, before attempting the crossing, to stop his wagon so as to 
listen and look out for approaching trains. Plaintiff in error cites 
two cases from Pennsylvania in support of the proposition embodied 
in the refused charges — the Pittsburg, Fort Wayne & Chicago R. 
R. Co. v. Dunn, 56 Pa. St., 280, and the Lehigh Valley Railroad Co. 
v. Hall, 61 Pa. St., 361. In the first, the court below charged the 
jury that “when a traveler on a public highway approaches a pub- 
lic crossing, it is his duty to stop and look out and listen for trains 
before going upon the track, and, if he fails to do so, such failure is 
not merely evidence of negligence, but the law declares it to be 
negligence,” etc. No point was made in the supreme court upon 
that branch of thecharge, and therefore no comments were made by 
that court with respect to the point. However, in the other case, 
the court remarked that, “It is true that it was the duty of the 
deceased, before attempting to cross the railroad, to stop and look 
both ways and listen for approaching trains.” Doubtless the statute 
then in force in that state prescribed these precautionary measures; 
for, in the absence of statute, the question of negligence is one of 
fact to be determined from the evidence in each particular case. 

It is a familiar and general rule, that, where the statute requires 
an act to be dow a failure to do it as required is negligence per se; 
that is, it will be so declared as a matter of law. 

Our statute does not require persons approaching a public cross- 
ing on a railroad track to stop and listen and look out for approach- 
ing trains. Therefore, it would be incorrect for the court to instruct 
the jury that a failure to do so would constitute negligence. 

Our statute requires that those operating trains shall, in approach- 
ing a public crossing, ring the bell or sound the whistle for a distance 
of eighty rods from the crossing, and enforces this command with a 
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penalty of fifty dollars; besides makes the company liable for all 
damages occasioned by the omission. A failure, therefore, to ring 
the bell or sound the whistle as required is, as a matter of law, neg. 
ligence. But it should be remarked that a liability does not attach 
to every act of negligence per se; such liability only attaches when 
the injury results from the negligence. 

As before remarked, our statute does not require of those 
approaching a public xzailroad crossing to step and look, and listen 
for passing trains, before attempting to make the crossing. Then 
whether a failure to do so would or not constitute negligence is a 
question of fact, and to be determined by the jury from the facts’ 
and circumstances of each particular case. 

Persons approaching such crossings should exercise due care to 
ascertain whether there are trains approaching so as to render pass- 
ing the track hazardous. The criterion furnished by the law for 
ascertaining the measure of such care is that which would be exer. 
cised by a reasonably cautious and prudent person under like cir- 
cumstances. 

It is a mistake to suppose that railway companies have the exclu- 
sive right to public crossings. There the duties of the company and 
the public are reciprocal, and the rights of each restricted by public 
necessity and convenience. While the public, in the exercise of the 
right to pass the railway track at such points, must use proper pre- 
cautions to avoid injury from passing trains, so also those operating 
trains are required to use proper precautions to avoid inflicting injury 
upon those crossing the track. 

In this case, upon a conflict of evidence, the finding of the jury 
affirms that those operating the train omitted either to ring the bell 
or sound the whistle as prescribed by the statute; also that there 
were freight cars standing on the siding to the east of the main 
track, and which obstructed the view of the main track from the 
direction that defendant in error approached the crossing. And we 
think the verdict is in these particulars supported by the evidence. 

Then this is the attitude of the case: Those operating the train 
omitted either to ring the bell or sound the whistle; and besides, 
the company was negligent in permitting the freight cars to be so 
left on the siding as to obstruct the view of the main track. While 
defendant in error did look and listen for approaching trains be- 
fore he undertook to make the crossing, as testified to by himself 
and affirmed by the finding of the jury, he had a right, under the 
circumstances, to rely upon : the performance of the acts required by 
the statute of those operating trains. And he would not be expected 
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to anticipate such culpable negligence as an omission to ring the bell 
or sound the whistle. He might, under the circumstances, have as- 
sumed that, if the train was approaching, either the bell would 
be ringing or the whistle sounding. See Strong v. Placerville R. R. 
Co., American and English R. R. Cases, vol. 8, p. 273. 

He had the right to rely upon and expect the performance of this 
duty by the employees of plaintiff in error, And it does not ap- 
pear but that, if the law had been complied with in this respect, 
defendant in error would have heard the approaching train and 
avoided the injury. It cannot be said that it appears from the evi- 
dence that defendant in error upon that occasion failed to exercise 
that degree of care and caution that would, under like cireumstances, 
have been exercised by a reasonably prudent person. Plaintiff in 
error claims that the verdict is excessive, and for that reason should 
be reversed. There is evidence in the record to the effect that de- 
fendant in error was severely injured about the shoulders, from which 
he was disabled and could not labor for nearly a year; also, that he 
was confined to his bed for five or six weeks, during which time he 
suffered from severe pains, and still suffers occasionally from the in- 
jury. It also appears that his wagon was destroyed and one horse 
killed by the collision. We are of the opinion that the verdict is 
not excessive, and, from a view of the entire record, that the judg- 
ment ought to be alflirmed. 


AFFIRMED. 
[Opinion adopted February 9, 1883.] 





trionarD Hanper v. J. T. Exciorr. 
(Case No. 3854-1351.) 


1, JUDGMENT.— Resort can ofily be had, in supporting a judgment, to the verdict 
and to admissions contained in the pleadings. Hence, when the existence 
of a lien was declared by a judgment, but in regard to which both the ver- 
dict and the pleadings of the party against whom it was adjudged were 
silent, there was no legal basis to support it, and this though the judgment 
contained a recitation that the party orally admitted the lien after the 
charge to the jury was read, and before their retirement to consider of their 
verdict, 

2, LIEN — CONSTITUTION CONSTRUED.— By the constitution of 1876 (art. V, sec. 
8), the district court has jurisdiction, without reference to amount, to decree 
the foreclosure of a lien on land, and the assertion of the lien gives it juris- 
diction over the entire subject matter, with power finally to dispose of it. 

3, LigeN.— When a mechanic’s lien had been fixed under the act of 1871, and 
suit begun for its enforcement before the repeal of that act in 1876, the lien 
was not destroyed by the repealing act. 

VoL, LX — 10 
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Error from Dallas. Tried below before the Hon. Z. Hunt. 

Elliott brought this suit against Handel January 21, 1875, to 
recover on an account for $217.92 and interest, and to foreclose a 
material man’s lien on a house and lot in the city of Dallas. Handel 
answered by general demurrer and general denial, and other pleas 
not necessary to notice. April 10, 1878, the case was tried, and a 
verdict returned for Elliott for $275.04, for which judgment was 
rendered, and also the lien foreclosed. 

There was no statement of facts or bills of exception in the 
record. 

The material errors assigned were as follows: That the judgment 
foreclosing the lien was not supported by the verdict. That the 
district court had no authority to render a personal judgment, the 
amount being less than $500. The lien which accrued and wag 
fixed under the act of 1871 was destroyed in the repeal of that by 
the act of 1876. 

As a basis for the decree of foreclosure it was in effect therein 
recited that after the charge was read and before the jury retired, 
Handel admitted that, if he owed the debt, then all the steps had 
been taken to fix and secure the lien, and that the lumber named in 
the bill had been used in the construction of his house, stating that 
the only issue upon which the jury was required to pass was, 
whether or not the materials had been sold by Elliott to him. 

The verdict of the jury was as follows: ‘ We, the jury, find for 
the plaintiff the amount sued for, with eight per cent. interest from 
1st January, 1875, todate: - 

PPRPUMBGIBEL, 2. occ ccicccccvcccccccccnccsccocccecceeccceesecses eesceees $217 92 
‘Interest at eight per cent. for three years, three months and ten days. 57 12 


es chk DOLE e READ de PD PCR DEORE KOieces oo eeemenel $275 04 
(Signed) “ J. S. Sizer, Foreman.” 





R. W. Goldthwaite, for plaintiff in error. 
Morgan & Gibbs, for defendant in error. 


Warts, J. Com. App.— In the disposition of this case it is not nec- 
essary to consider the various errors assigned. The main proposition 
is that the judgment does not conform to nor is it sustained by the 
verdict. 

The rule seems to be well settled that the judgment must be sup- 
ported by the verdict and the admissions contained in the pleading 
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of the parties. That is, in the investigation of the question resort 
can only be had to the verdict and admissions directly or indirectly 
made in the pleadings, and if not sustained by these, the judgment 
would have no legal basis for support. Smith e¢ al. v. Johnson, 8 
Tex., 425; Benett v. Butterworth, 11 How., 675. 

Here the court, by the charge, submitted to the jury the issue as 
to the debt, and also that as to the existence of the lien; the jury 
by the verdict pass upon and find as to the debt, but there is no 
finding as to the lien. This is equivalent to finding against the 
existence of the lien (Roberts v. Johnson, 48 Tex., 133), unless its 
existence is admitted by the pleading of the plaintiff in error. 
Among other defenses, however, the general denial was pleaded; 
and no admission of the existence of the lien, either directly or in- 
directly, is found in the answer. But defendant in error claims that 
the oral admissions made by the plaintiff in error after the charge 
was read and before the jury retired to consider of their verdict, 
and which admissions are recited in the judgment, furnish a suffi- 
cient and legal basis for that part of the judgment in which a fore- 
closure of the lien is decreed. At most such admissions are but 
evidence of the facts to which they relate, and which alone might 
support a finding of the jury upon the issue; but can no more be 
made the basis of any part of the judgment, than can any other evi- 
dence introduced upon the trial. 

It was essential, to support the decree of the foreclosure of the 
lien, either that its existence should be admitted by the pleadings 
or else affirmed by the verdict of the jury. May v. Taylor, 22 Tex., 
348; Bledsoe v. Wills, id., 650; McConkey v. Henderson, 24 Tex., 
212. In our opinion that portion of the judgment decreeing a fore- 
closure of the lien has no legal basis for its support, and is therefore 
erroneous. 

The proposition that the amount in controversy, being less than 
$500, the district court could not render a personal judgment, 
but that it could but ascertain the existence of, and decree a fore- 
closure of the lien, is not sound. By the terms of the constitution 
the assertion of alien upon land gives the district court jurisdiction 
over the entire suit, with power to finally dispose of the same. Art. 
V, sec. 8, Const. 1876. 

Plaintiff in error claims that as the act of 1871, under which the 
asserted lien accrued and was fixed, had been expressly repealed by 
the act of 1876, regulating mechanics’ and other liens, prior to the 
trial of this case, that the asserted lien ceased and could not be en- 
forced. This question is not altogether free from doubt. Several 
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of the American courts hold that although the lien may have ae. 
crued and been fixed, that it was still only a part of the remedy, 
and subject to legislative control, and that a repeal of the statute 
would defeat the lien. To this effect are the following cases: Wood. 
bury v. Grimes, 1 Col., 100; Donaldson v. O'Connor, 1 E. D. Smith, 
695; Watson v. N. Y. Cent. R. R., 47 N. Y., 15; Templeton y, 
Horne, 82 Iil., 491. 

Other courts, upon what seems to us better reasoning, hold that, 
where the lien has been fixed and secured, it becomes a vested 
right, and that it is not within the power of the legislature to de. 
stroy the right by a repeal of the statute under which it accrued, 
To this effect are the following cases: Wabash, etc., Canal Co. », 
Beers,2 Black, 448; Weaver v. Sells, 10 Kan., 609; Streubel v, Mil. 
waukee, etc., R. R. Co., 12 Wis., 74; Christman v. Charleville, 36 
Mo., 610; Hallahan v. Herbert, 11 Abb. Pr. (N. 8.), 326; Tn re 
Hope Mining Co., 1 Sawyer (U.S.C. C.), 710. While Mr. Wade, 
in his work on Retroactive Law, § 173, states the rule as follows: 
“The rights of contractors, materialmen, subcontractors and labor. 
ers, under the statutes giving mechanics’ liens and rendering them 
enforceable against the property upon which the work is done or 
material furnished, are similar in kind, and governed by the same 
principles. The lien secured by giving notice, and otherwise com- 
plying with the law, or even the right to the lien before notice 
given, is part of the obligation of the contract, and at the same 
time a right which the law secures to the mechanic or materialman, 
under the same sanctions as may be invoked to protect the title to 
corporeal property.” 

Especially in view of the fact that the lien is declared by our 
constitution, it would seem that the statute providing for its enforce- 
ment would enter into and form part of the contract. Certainly, 
as a general rule, such contracts are made with reference to the then 
existing law, and the labor is usually done or the material furnished 
upon the faith, or rather the security, given by the same. 

In this case the lien had been fixed under the act of 1871, and 
suit was pending for its enforcement long before it was repealed by 
the act of 1876. And our conclusion is that the lien was not de 
stroyed by that repeal. 

Besides, the repealing act contains substantially the same provis- 
ions with respect to fixing, securing and enforcing the lien as was 
contained in the repealed law. Under such state of case it would 
seem to follow that, even though it had been within the power of 
the legislature to destroy the lien, yet it should be held that such 
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~was not the legislative intent in making the repeal. McMullen ». 
Guest, 6 Tex., 278; Phillips on Mechanics’ Liens, § 25.- 
Other errors assigned are such as will not likely occur upon an- 
other trial, and need not, therefore, be considered. 
For the error noted herein the judgment ought to be reversed 


and the cause remanded. 
. REVERSED AND REMANDED. 


[Opinion adopted October 9, 1883.] 





Buianton & Nunnattiy v. J. L. Lanasron & Co. 
(Case No. 1510.) 


1, TRIAL OF RIGHT OF PROPERTY.— Though a mere lien on property taken in Ole 
execution furnishes no ground for the interposition of a claim for the trial 71 609) 
of the right of property, yet if, by agreement subsequent to the attaching 2 28) 
of the lien, the lien holder becomes the absolute owner, the rule can have no 
application. See opinion for facts which constituted a complete sale and 
delivery of chattels on which the purchaser before held a lien. 

2. Practice.— Though, on appeal from the court of a justice of the peace to 
the county court, no new cause of action can be set up by the plaintiff, nor 
can any set-off or counterclaim be considered which was not pleaded in the 
court below, yet this rule has no application to the case of a defendant who, 
having made the issue in the court below that the property in controversy 
was not subject to the plaintiff's execution, relied on a mortgage, and on 
appeal claimed as a purchaser, 


Arrreat from Nacogdoches. Tried below before the Hon. R. H. 
Morris, special judge. 

Suit to try right of property to some cotton, which was originally 
tried before a justice of the peace, appealed to the county court, and 
from there found its way into the district court by reason of the 
jurisdiction of the county court being diminished by act of the leg- 
islature. 

The issue made up in the district court was as follows: 

Plaintiffs Blanton & Nunnally alleged that the cotton levied upon 
by virtue of an execution in favor of Blanton & Nunnally v. J. H. 
Gresham, issued out of the justice court precinct No. 2, Nacogdoches 
county, by J. J. Watkins, J. P., dated 27th October, 1876, was sub- 
ject to the levy. 

Defendants denied that the cotton was subject to the levy, and 
alleged that it was their property at the time of levy. Upon this 
issue the cause was submitted to the court, who found that the cot- 
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ton levied on was at the time of the levy the property of J. f, 
Langston & Co., and rendered judgment accordingly. 


Drury Field, for appellants. 
Reaves & McIlwaine, for appellees. 


Witur, Cur Justice.—It is insisted by appellants that the 
judgment below should be reversed because Langston & Co. were 
merely mortgagees of the cotton, and as such could not lay claim 
to it under our statute for trial of the right to property levied on 
under execution. It is true that this court has frequently held that 
a mere lien upon property taken in execution furnishes no ground 
for the interposition of a claim for the trial of the property. 
Wright v. Henderson, 12 Tex., 43; Wootton v. Wheeler, 22 Tex.,, 
338; Belt v. Raguet, 27 Tex., 471. 

But, in our opinion, the facts of this case show that although ap- 
pellees at one time were mortgagees of the cotton, yet by subsequent 
arrangement between them and Gresham, the defendant in execution, 
their relationship to it was changed, and they bec came absolute owners 
of it, and were such at the time of its seizure by the sheriff. 

It was shown by uncontradicted proof that Gresham, after he had 
gathered the cotton and placed it in a pen, informed Langston & Co. 
of this fact and told them they could have the cotton at any time. 
To this the appellees assented, and requested Gresham to hire some 
one to take it to the gin, and they would pay for the conveyance. 
All this was done in pursuance of a previous agreement between the 
parties that Langston should have the cotton when gathered and 
allow Gresham the market price for it, which at that time was eight 
cents per pound. All this transpired subsequent to the execution of 
the mortgage, and prior to the levy made under the judgment ob- 
tained by appellants against Gresham. It is evident that this agree- 
ment superseded and took the place of the mortgage originally 
made to Langston & Co. This agreement, followed as it was by the 
facts which occurred after the cotton was gathered, constituted a 
complete sale and delivery of the-cotton. Tie contract for the sale 
had been made; there was nothing left to be done by the seller to 
put the goods in a deliverable state; the purchase money had been 
partly, if not fully, paid; the cotton was held subject to the control 
and orders of the buyers, and they had virtually assumed all the 
risks to which it might be subjected. Cleveland v. Williams, 29 
Tex., 211. Gresham had no interest in the property subject to the 
levy, and the court properly gave judgment for the claimants. 
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It is true that on the trial before the justice of the peace, Lang- 
ston & Co. claimed the cotton under their mortgage, in which claim 
they were defeated. But in the district court the issue was entirely 
different, for there the claim was made by them as purchasers from 
the defendant in execution. The trial in the district court was de 
novo, and the appellees were not bound by the issue made in the 
magistrate’s court. If they became satisfied that their mortgage 
had been canceled by the contract of purchase, no objection could 
be properly made to their claiming under this contract instead of the 
mortgage, so as to make the pleadings correspond with the proof. 

The case of Curry v. Sewell, decided by the court of appeals and 
reported in 1 Tex. Law Reporter, p. 618, holds that upon a trial de 
novo in the county court of an appeal from a justice of the peace, no 
new cause of action can be set up by the plaintiff nor any set-off or 
counterclaim by the defendant which was not pleaded in the court 
below. We recognize this as a correct ruling under the provisions 
of the Revised Statutes cited in the opinion of that court. But this 
is not acase where a new set-off or counterclaim is made, but a mere 
amendment of the issue made below, in which the defendant claims 
nothing that he did not claim in the justice’s court, viz.: that the 
property was not subject to the plaintiff’s execution. His reasons 
for the claim are different, but the claim remains the same. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered October 12, 1883.] 





Freperick Bremer v. Joun Case anp A. Derrenspavon. 
(Case No. 1419-4476.) 


1, INNOCENT PURCHASER.— Plaintiff in trespass to try title relied on a chain of 
title from the sovereignty of the soil, the deed to him being over twenty 
years old, containing a recital that the purchase money had been paid. 
The defendant showed a chain of title to himself complete from the sov- 
ereignty of the soil, and claimed under deed older in date and in registration 
than plaintiffs, but junior to a remote. link in plaintiff's chain, not recorded 
for more than twenty years after its execution, and after the execution and 
registration of the entire chain to defendant. Held, 

(1) The recitals in plaintiff's deed that the purchase money had been paid 
were not sufficient evidence to establish that fact so as to constitute him an 
innocent purchaser. 

(2) The pay ment of the money should have been proved otherwise than 
by the recitals in the deed. 
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(8) Though the deed was over twenty years old, the payment of purchase 
money will not be presumed when the claim of title has not been accom. 
panied with possession; especially is this true when the money, if paid, wag 
paid by the plaintiff himself, who was a witness, 

(4) The doctrine of stale demand has no application. 

(5) Distinguished from Johnson v. Newman, 43 Tex., 628. 

(6) A judgment for defendant was proper in the absence of any evidence 
to show payment of purchase money, except such as appeared from the re 
citals of the plaintiff's chain of title. 


Apprat from Bexar. Tried below before the Hon. G. H. Noonan. 

August 4, 1879, Bremer sued Case, Hardy and Deffenbaugh, in 
trespass to try title, in the district court of Bexar county, to recover 
three hundred and twenty acres of land originally granted to J. De 
Cordova. The cause having been dismissed as to Hardy, and Case 
having disclaimed, it was heard by the court, no jury being de 
manded, upon the issues joined between Bremer and Deffenbaugh 
as to the title to two hundred and twenty acres of the three hun- 
dred and twenty; Deffenbaugh having disclaimed as to one hun- 
dred acres of the land sued for. Judgment for the defendant 
Deffenbaugh. 

The deed under which defendant claimed was prior in point of 
execution and registration to the deed under which plaintiff claimed, 
but junior to a remote link in plaintiffs chain, not recorded for more 
than twenty years after its execution and after the execution and 
registration of the deed and chain to defendant. 


John Ireland, for plaintiff in error. 


Wooldridge & Fisher, for defendant in error, cited Johnson v. New- 
man, 43 Tex., 642. 


Wu, Cuer Justice.— The first error assigned — which is the 
the only one we deem it necessary to notice—is: “The court 
erred in rendering judgment for the defendant, the plaintiff baving 
shown a complete chain of title from the sovereignty of the soil, 
and the defendant having failed to prove the payment of a valu- 
able consideration, so as to make him an innocent purchaser with- 
out notice.” We think this assignment well taken. “To entitle 
a subsequent vendee to have a prior unregistered conveyance post- 
poned to his subsequent conveyance it must appear: ist. That he 
was a purchaser bona fide. 21. That he purchased without notice, 
actual or constructive, of the title of the prior vendee. It must 
appear that the purchase money was dona fide and truly paid; a re- 
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cital of that fact in the deed is not sufficient. It must be proved by 
evidence independently of the recitals in the deed.” Watkins ». 
Edwards, 23 Tex., 448. See, also, Hawley v. Bullock, 29 Tex., 222; 
Lacoste v. Odam, 26 Tex., 458. 

To say nothing of the failure to prove want of notice of the prior 
unrecorded deed against which Deffenbaugh set up the defense of 
innocent purchaser, there was no evidence that either he or his 
yendee had ever paid any portion of the purchase money. It is urged 
that so great a length of time has elapsed since the deeds to Deffen- 
baugh and his vendor were made that payment of the purchase money 
will be presumed. We know of no authority for this view of appel- 
Jee’s counsel, and none is cited in their brief; and it would seem 
especially noticeable in this case, when the fact of the payment 
of the money to Kincheld should have heen within the knowledge 
of the appellee, as he must have paid it himself. He was a wit- 
ness in his own behalf, and could easily have stated whether or 
not he paid the purchase money recited in the deed to have been re- 
ceived from him, although the transaction had occurred more than 
twenty years before. Ile could at least have given his best recol- 
lection about the matter. 

The question of stale demand did not enter into the case. Def- 
fenbaugh had never been in possession of the land. He did not even 
record his deed from Kincheld for more than twenty years after it 
was executed, and Bremer, so far as the proof shows, was wholly 
ignorant of any claim to the land on his part until about two months 
before he filed this suit. The plaintiff in this case holding, as he 
does, a legal title, and seemingly the best right to the land, stands in 
avery different attitude from the appellants in the case of Johnson 
v. Newman, 43 Tex., 628, cited as authority in the brief of appel- 
lee’s counsel. There the plaintiffs sought equitable relief against 
what was apparently the better title of the defendant, and it was 
properly held that the burden was on them to show a failure to pay 
the purchase money or other defects or want of equity in the title 
they had attacked. 

For the error of the court as indicated above the judgment is re- 
versed and the cause remanded. 

REVERSED AND REMANDED. 
[Opinion delivered October 12, 1883.] 
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B. F. Avery & Sons v. D. J. Stewart. 
(Case No. 1430-4510.) 


1. INJUNCTION— JUDGMENT.— The power exercised by district courts, before the 
adoption of the Revised Statutes, of rendering a decree against the prin- 
cipal and his sureties on an injunction bond, for the amount of the judg- 
ment enjoined on a mere motion to dissolve the injunction, did not regult 
from the general equity power possessed by such courts, sitting as courts of 
chancery, but was derived from the one hundred and fifty-fifth section 
of the act of May 13, 1846 (1 Pasch. Dig., art. 3935). 

. SAME.— That section being in part repealed by the Revised Statutes, the 
power possessed by district courts by virtue of the repealed portion of that 
act, to render such decree on dissolving an injunction, was taken away; fol- 
lowing R. R. Co. v. White, 57 Tex., 130. 

3. SAME.— One seeking damages to the amount of an injunction bond can bring 

an original action on the bond, or, in the pending suit wherein it was given, 
plead in reconvention, setting up the grounds of his claim for damages, 


to 


Apprat from Parker. Tried below before the Ion. A. J. Hood. 
Jasper VN. Haney, for appellants. 
No briefs on file for appellee. 


West, Associate Justice.— The changes made by the adoption of 
the Revised Statutes in the different acts that were previously-in 
force, on the subject of injunctions, was considered by the court in 
the case of the Tex. & N. O. R. R. Co. v. White, 57 Tex., 130. 

It was there held, that, since the enactment of the Revised Stat- 
utes, the judgments or decrees that under the former laws could be 
rendered against the principal and sureties on the injunction bond, 
for the amount of the judgment enjoined, on a mere motion to dis 
solve the injunction, could not under the present law be entered 
where the injunction was dissolved on motion alone. 

The reason assigned is that such judgments were not rendered by 
the district courts in the exercise of the general equity powers pos- 
sessed by such courts sitting as courts of chancery, but solely by 
virtue of the statutory power conferred by the provisions of the 
one hundred and fifty-fifth section of the act of 13th May, 1846 
(Hart. Dig., arts. 1602 and 1603; 1 Pasch. Dig., art. 3936). 

That section being in part repealed by the Revised Statutes, the 
power that the district court formerly had, by virtue of the repealed 
portion of that act, to render such decree on dissolving the injune- 
tion, was taken away. 

In the same case it was held that, under the statutory regulations 
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now in force concerning injunctions (R. S., p. 415, title LI), the 
party seeking to enforce the payment of damages to the amount of 
the bond could bring an original action on the bond, or could in the 
pending suit attain the same object by pleading over in reconvention, 
and setting forth in appropriate terms the facts on which his claim 
for such judgment was based. 

In that case (57 Tex., 130) there were no pleadings in reconven- 
tion asking for judgment against the parties to the injunction bond. 

In the present case before us there were pleadings, under which 
the appellant sought in reconvention to recover the amount of the 
moneyed judgment enjoined and also ten per cent. damages against 
the appellee and his sureties on the injunction bond. 

These matters were all submitted to the court without a jury on 
the final trial of the case. 

Under the evidence the court dissolved the injunction at the costs 
of appellee, but declined to enter any judgment against the prin- 
cipal and sureties on the injunction bond for the amount of the 
judgment that was enjoined, or the ten per cent. damages that were 
claimed. 

The refusal of the court to render such judgment is the material 
error complained of. 

The case has been carefully examined and considered, and upon 
the whole we are not prepared to say that there was such error 
in the conclusions arrived at by the court as to require a reversal of 
the judgment. On the contrary, the conclusions reached appear to 
be not unwarranted by the evidence, and the judgment is affirmed. 


AFFIRMED. 
[Opinion delivered October 12, 1883.] 





R. V. Auuen v. P. J. Wiiuis er At. 


(Case No. 1444.) 


1, ATTACHMENT.—An assignment made prior to the act of March 24, 1879, regu- 
lating assignments, was found on special issues by the jury not to be fraud- 
ulent, and that the value of the property transferred by the assignment was 
largely in excess of the liabilities of the assignor. Held, that a judgment 
for costs against the assignee and in favor of an attaching creditor, who had 
obtained possession of goods largely in value in excess of his claim, was 
error, and that no other judgment could have been rendered on the findings 
than a judgment for the assignee. 
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Appreat from Grayson. Tried below before the Hon. Joseph 
Bledsoe. 

On July 11, 1879, appellant filed this suit against appellees in the 
district court of Grayson county, to recover the value of certain goods 
alleged to have been assigned to him by Wilson & Simpson for the 
benefit of their creditors, and taken from him by virtue of an 
attachment issued in a suit by P. J. Willis & Bro. against Wilson 
& Simpson after the execution of the deed of assignment. Defend- 
ants pleaded fraud in the assignment, and that since the levy of the 
attachment they had become the owners of all the debts secured by 
the deed of assignment. The case was submitted to the jury entirely 
on special issues, and in response thereto the jury found as stated in 
the opinion. 


Woods, Wilkins & Cunningham and Hare & Head, for appellant. 
No briefs on file for appellees. 


Srayton, Associate Justice.— There is no statement of facts in the 
record, but there were special issues submitted to the jury and 
answered; and it is claimed that upon the verdict the judgment 
entered should not have been rendered. This is the only question 
which we can consider. 

From the special findings it appears: 1st. That the assignment 
made by Wilson & Simpson to the appellant for the benefit of 
their creditors was not fraudulent. 2d. That Wilson & Simpson 
were indebted to the appellees, P. J. Willis & Bro. 3d. That 
Wilson & Simpson were indebted to said appellees in the sum of 
$1,093.34. 4th. That said appellees owned all the debts against 
Wilson & Simpson. 5th. That appellant, in addition to other 
property, received under the assignment in notes and book accounts, 
not exceeding $400. 6th. That the fair market value of the goods 
which passed by the assignment to Allen, and were afterwards 
seized under the attachment sued out by appellees, P. J. Willis & 
Bro., against Wilson & Simpson, was $2,390, at the time and place 
of the seizure. 7th. That Allen, under the assignment in execution 
of the trust, had paid or incurred expenses amounting to $117. 
Sth. That Allen had received from the assets of Wilson & Simp- 
son $150 by collection of notes and accounts, or sales of goods. 
9th. The jury repeated their finding that the assignment to Allen 
was not fraudulent. 10th. That the attachment sued out by appel- 
lees against Wilson & Simpson was wrongfully sued out. 
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The jury having found that the assignment made by Wilson & 
Simpson to appellant was not fraudulent, it must be held that it was 
a valid assignment, and passed the title to the property to Allen for 
the purposes of the trust. Burriil on Assignments, 325. The title 
having so passed, it would follow that the property would not be 
subject to seizure under an attachment issued in a suit in which the 
appellees, P. J. Willis & Bro., were plaintiffs, and Wilson & Simp- 
son sole defendants. The very purpose of the assignment, as 
appears from the answer, was to secure the payment of the debt to 
appellees as well as others. 

The assignment was made prior to the act of March 24, 1879, 
which regulates assignments, and hence not to be controlled by its 
provisions. If the trustee was an unsuitable person, or was in any 
way mismanaging the trust estate, he was subject to removal or to 
such control by a court of equity, in a proper proceeding, as might 
be necessary for the purpose of protecting those interested in the 
trust fund, among whom would be not only the creditors, but also 
the assignor; for he would be entitled to receive any balance re- 
maining in the hands of the assignee after the payment of debts 
and costs of the trust. 

The appellees set up in their answer an indebtedness to them by 
Wilson & Simpson of over $3,000, a sum exceeding the value of 
the goods seized under the attachment; but the verdict of the jury 
determines that they hold just claims against Wilson & Simpson, 
amounting to only $1,093.34; yet the court below only rendered a 
judgment in favor of the appellant for costs, when, according to the 
verdict, the appellees had seized, under the attachment, goods of the 
value of $2,390 at the time and place of seizure. 

We do not perceive, if the assignment was valid, even if an at- 
tachment could have been legally levied upon the goods in the hands 
of the assignee, who, according to the answer, was holding for the 
benefit of the appellees as well as other creditors, and even if the 
appellees: could plead in offset to the demand of the assignee 
the claims which they held against Wilson & Simpson, why judg- 
ment should not have been rendered against them for the value of 
the goods in excess of their claim; for they surely had no right to 
hold, in any event, more than was necessary to pay the debt due 
them. 

The judgment, as rendered, leaves them with goods to the value 
of $1,296.66, to which, under the finding, the assignee would surely 
be entitled, and would hold for the benefit of other creditors or for 
the assignees, if all debts entitled to share in the trust fund were 
paid, together with the costs of executing*the trust. 
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Whether the amount due to the appellees from Wilson & Simpson 
could be pleaded in offset to the demand of the assignee in an 
event, as the action stood, is doubtful; if so, it could only be done 
and allowed if it appeared that there were ample funds in the 
hands of the assignee to satisfy the claims of all persons who could 
claim under the assignment. From the verdict this cannot be 
known to be true; for the terms of the assignment are not before 
us. Whether made for the benefit of all the creditors of Wilson & 
Simpson as partners and as individuals we are not informed; what 
preferences may have been given by the assignment we cannot 
know; the jury find that the appellees hold all the claims against 
Wilson & Simpson, and that these amount to $1,093.34; but whether 
there be claims against Wilson & Simpson individually, secured by 
the assignment, and the amount of such claims, neither the verdict 
nor any other part of the record to which we can look gives any 
information. . 

Under the findings, no judgment other than one for the appellant 
could have been legally entered; but it is probably true that the 
case is not fully presented by the record before us, which seems to 
be defective in many respects, and we deem it more likely to sub- 
serve the ends of justice to reverse the judgment and remand the 
case, that the facts necessary to its proper disposition may be exhib- 
ited, than to here enter the only judgment which the ‘special find- 
ings would justify; and it is accordingly so ordered. 


REVERSED AND REMANDED. 


[Opinion delivered October 12, 1883.] 





L. & H. Brum v. Tuomas & Germany. 
(Case No. 1286.) 


1. JurispicTion.— A state court can take no action in a cause once pending 
before it, after the filing in a circuit court of the United States of a sufficient 
petition for its removal to that court; following Tex. & P. R. R. Co. 0, Me 
Allister, 59 Tex., 349. 

2. JuRISDICTION.— When both the appellees and all the appellants except one 
were citizens of Texas, and that one was the mercantile partner of the two 
other appellants, doing business in Texas, and as such partner was sued 

jointly for a wrongful conversion by his firm of goods, there being nothing 

to show any separate claim or question in which the non-resident partner 
was alone interested, no transfer of the cause can be made to a circuit 

court of the United States on the ground that one of the partners was 4 
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citizen of another state; following Corbin v. Van Brunt, 105 U. 8., 577; Re- 
moval Cases, 103 U. S., 457, and other cases cited in opinion. 

3, DamaGEes.— When suit is brought for damages for the illegal conversion of 
goods, if the plaintiff be entitled to recover, the measure of damages would 
ordinarily be the value of the goods at the time of their conversion with 
legal interest thereon from that time. 


Aprrat from Van Zandt. Tried below before the Hon. John C. 
Robertson. 

Suit in the district court of Van Zandt county against appellants, 
alleging the residence of Hyman Blum to be in New York, and the 
other defendants in Galveston county and Van Zandt county, Texas. 
They claimed damages from defendants for the wrongful and forcible 
conversion and appropriation by defendants (appellants) of mer- 
chandise belonging to plaintiffs valued at $1,297.20, and for $1,000 
to cover loss of profits expected to be derived from the sale of said 
merchandise. The petition was filed August 3, 1880. 

November 11, 18580, all the defendants filed a petition, oath and 
bond for removal of the cause to the federal court, on the ground 
that Hyman Blum was a resident of New York. 

April 25, 1882, defendants filed general and special exceptions, and 
aspecial answer alleging that plaintiffs (appellees) had no title to 
the merchandise claimed by them, but that the same belonged to one 
J. H. Palmer, who had made a pretended and fraudulent sale to ap- 
pellees, and that appellants had seized said merchandise by virtue of 
awrit of attachment against Palmer. Trial by jury and verdict 
for plaintiffs (appellees) for $1,487.45, upon which, after a remittitur 
of $11.75, judgment was rendered for plaintiffs (appellees) against 
all the defendants for $1,475.70. 

The assignments of error were as follows: 

1. The court erred in permitting the plaintiffs, at the November 
term of this court, 1880, to dismiss as to one of the defendants; 
Hyman Blum, a non-resident of this state, after the filing of the de- 
fendants’ petition and bond for removal of this cause to the United 
States circuit court. 

2. The court erred in overruling the defendants’ petition for the 
removal of this cause to the United States circuit court, holding 
session at Tyler, as will fully appear by bill of exceptions No. 2, 
taken at said November term, 1880. 

4. The court erred in charging the jury that if they found for 
the plaintiffs, they could find for them the value of the goods con- 
verted, not to exceed $1,297.20, and the interest on such value from 
the date of suck seizure to this date, at eight per cent., and you 
should so find the value and interest by your verdict. 
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7. The court erred in charging the jury as follows: “Tf, under 

these rules, you find for the plaintiffs, you will return a verdict for 

the plaintiffs for the value of these goods, not to exceed the amount 

claimed, with interest at the rate of eight per cent. from the time 
of said seizure.” 


Scott & Levi and C. B. Kilgore, for appellants. 


RR. H. Allen, for appellees. 


West, Assoctate Justice.— After a good and sufficient petition 
for the removal of a cause from the state court, where it is pending, 
to the United States circuit court, has been filed in the former 
court, it can enter no further order and take no further action in 
such cause. Tex. & P. R. R. Co. v. McAllister, 59 Tex., 349, and 
authorities there cited. 

If, then, the petition and other steps taken for removal in this 
case are good and sufficient, all the subsequent proceedings of the 
district court of Van Zandt county were without authority. 

Let us, then, inquire whether or not the proceedings «id in fact 
disclose good and sufficient grounds for the removal of the cause 
under consideration ¢ 

The petition for removal and the whole record, taken together, 
show that the character of the controversy, and the attitude of the 
parties to it, was not such as to authorize the removal of the entire 
cause in the manner in which it was sought to be done. 

Both the appellees and all of the appellants except one are citi- 
zens of the state of Texas. That one does business in Texas, and 
is the mercantile partner, resident in New York, of two of the 
other appellants, and as such partner is sued jointly with them for 
the value of certain goods, wares and merchandise, on which appel- 
lants are alleged to have wrongfully caused to be levied a writ of 
attachment, they (the appellants) asserting that the property so by 
them attached bolonged to one I. M. Palmer, who was indebted to 
them. 

The appellees thereupon, instead of seeking to recover the goods so 
seized, as they might have done, elected to bring this action for 
their conversion against the commercial firm of L. & H. Blum, of 
Galveston, Texas, one of whom, it seems, happens to be a citizen of 
New York. They also join in this suit for the damages sustained by 
the conversion the remaining defendant, the constable Davis, who, 
under the direction of the commercial firm of L. & H. Blum, levied 
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the writ of attachment in question and made the seizure out of 
which this suit grows. 

This is the whole case. Neither the pleadings nor the proof show 
any separate claim or question in which the joint partner, who is a 
citizen of New York, is alone interested. 

The case presents no special features that are sufficient, under the 
law of congress, to authorize the action desired. The petition fails 
to show sufficient grounds for the removal. 

Since the petition for removal was filed in this case these questions 
have, in more than one shape, been presented to, and passed upon 
by, the supreme court of the United States, and guided by their 
action, as we will and ought to be in construing a federal statute, 
we believe the petition and proceedings are not sufficient in this 
case to authorize the removal of the cause. Corbin v. Van Brunt, 
105 U.S., 577; Hyde vw. Ruble, 104 U. 8., 407; Blake ». McKim, 103 
U. S., 336; Removal Cases, 100 U.S8., 457; Tex. & P. R. R. Co. v. 
McAllister, cited supra, and cases there cited; Barney v. Latham, 
103 U. S., 205. See, also, in this connection, the following cases: 
Clark v. Chicago, M. & St. P. R. R., 11 Fed. Rep., 355; Bates v. 
Days, 11 Fed. Rep., 528; Van Brunt v. Corbin, 14 Blatch., 496; 
Petterson v. Chapman, 13 Blatch., 395; Hervey v. Illinois & M. 
R. R. Co., 7 Biss., 103; N. J. Zinc Co. v. Trotter, 23 Int. Rev. Ree., 
410. 

The only other assignment of error that it is deemed necessary to 
allude to is the one bringing in question the correctness of the 
charge of the court in instructing the jury on the subject of allow- 
ing interest on the value of the goods from the date of their illegal 
conversion to the time of trial at eight per cent. per annum. 

This charge is claimed to be erroneous and not warranted by the 
pleadings. Under the state of the pleadings and the facts of the 
case the charge seems to be favorable enough to the appellants. If 
the appellees were entitled to any moneyed judgment, under the 
pleadings and proof, against the appellants, the amount for which 
the judgment was rendered was not increased by the action of the 
court in giving the charge complained of. Nor do we believe that 
the charge was, under all the circumstances of the case, erroneous. 
Wallace v. Finberg, 46 Tex., 40; Weaver v. Ashcroft, 50 Tex., 427. 


AFFIRMED. 
{Opinion delivered October 15, 1883.] 
VoL, LX — 11 
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Sipney Pincner v. A. L. Kirk er at. 


(Case No, 1223-1638.) 


60 169!" ACTION BY TENANT IN cOMMON.— The right of one tenant in common to re. 
6¢ pa cover the entire tract of land from one having no title was not affected by 
106] the Revised Statutes, but the same exists as recognized in Croft v, Rains, 0 


Tex., 523, and Watrous v. McGrew, 16 Tex., 510. 


———2. Goop FAITH — IMPROVEMENTS. — One who purchases land from another, whom 


he honestly believes to be the grantee of the same, he having the same name 
with the grantee, and, having paid for and entered upon the land, makes 
permanent improvements thereon, ignorant that some other person has the 
better right, is entitled to recover from the true owner, under the terms of 
the statute, compensation for his improvements. 

3. NEW TRIAL.— See opinion for a case in which the appellant was entitled tog 
new trial because of the absence of facts to sustain the verdict. 


Aprrat from Erath. Tried below before Wm. Kennedy, Esq., 
special judge. 


Thomas Lock, for appellant. 
No briefs on file for appellee. 


Srayron, Associate Justice.— The record manifests with all rea- 
sonable certainty that the land in controversy was granted to John 
Gaylor, who lived in Liberty county, Texas, and that he died prior 
to the year A. D. 1850. 

It shows also that John Gaylor came to Texas ard settled in 
Liberty county as early as the year 1833 or 1834; that he was 
then a man advanced in life and without family with him. A per- 
son of the same name, and answering the same general description, 
is shown to have resided in Florida but a short time before John 
Gaylor was found in Liberty county, and to have left there to go to 
Texas; such was the understanding of his family, consisting of his 
wife and several sons and daughters, none of whom accompanied 
him to Texas or rejoined him there. The appellant is shown to be 
the sole surviving child of a daughter of that John Gaylor, said 
daughter having died before the institution of this suit. It is shown 
that several other children of John Gaylor died prior to the institu- 
tion of this suit and they left no issue; and there is some testimony 
tending to show that the appellant is the sole heir surviving of John 
Gaylor. This testimony, however, is unsatisfactory and of such char- 
acter as indicates that more direct evidence upon this subject might 
be procured; a matter, however, in the view we take of the case, 
unimiportant in its present consideration. 
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John Gaylor, in Texas, seems to have led a solitary life, and none 
of the witnesses who knew him in Texas seem to have known his 
past history, nor do those who knew him in Florida speak of the 
causes which led him to leave his family and come to Texas. Such 
a life was consistent with the abandonment of the family, from 
whatever cause it may have resulted. Taken altogether, the evi- 
dence, unrebutted, is sufficient to show with all reasonable certainty 
that the appellant is an heir of the John Gaylor to whom the land 
in controversy was granted. There is nothing in the record rebut- 
ting the evidence offered by the plaintiff, or tending to show that 
the John Gaylor to whom the land in controversy was granted was 
another and different person than the John Gaylor who was the 
grandfather of the appellant. 

To meet the case made by the appellant the defendants show that 
they claim through a deed purporting to be made in 1870 in Wash- 
ington county by a man calling himself John Gaylor, and represent- 
ing himself to be the man to whom the grant was made. With 
this man no witness who testified seemed to be acquainted. His tes- 
timony was not produced nor was his place of residence shown, 
further than that one witness testified that in 1857 he saw in Wash- 
ington county a man who was called John Gaylor. 

That the man who made the deed in 1870 could not have been 
the man to whom the grant was made is rendered evident by the 
following facts: 

Ist. The land certificate upon which the land was granted was 
issued in 1841, in Liberty county, toa John Gaylor who then lived 
there. 

2d. The John Gaylor who lived in Liberty county died prior to 
the year 1850, and administration was taken out and conducted in 
that county by Abbott. 

3d. The certificate was inventoried as a part of his estate. 

4th. The certificate was placed in the hands of Erath (who 
located) for location, by Abbott, the administrator of John Gay- 
lor’s estate in 1852, and the costs of location were paid- by Abbott. 

Sth. There is an entire absence of testimony tending to show that 
the person under whom the defendants claim ever lived in Liberty 
county, or tending in any manner to connect him with the land cer- 
tificate upon which the land was granted in 1858, except his name. 

This is not a case in which there is a conflict of evidence, but one 
in which unrebutted evidence shows that the appellant was entitled 
to a verdict, and the court below should have granted a new trial; 
and for the refusal to do so the judgment will have to be reversed. 
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In reversing and remanding the case, it is deemed proper to state 
that the charge of the court, given upon the trial, assumes that one 
tenant in common can only recover in an action of trespass to try 
title such interest as such tenant in common owns. 

This question was considered at the last Austin term in the case 
of Sowers v. Peterson, 59 Tex., 216 (Tex. Law Review, May 15, 
1883), and therein it was held that the right of one tenant in com- 
mon to recover the entire tract of land from persons having no title 
was not affected by the Revised Statutes, and that the rule as laid 
down in Croft v. Rains, 10 Tex., 523; Watrous v. McGrew, 16 Tex., 
510, and that line of decisions, is the correct rule. 

It is contended that the appellees who claim under Kirk do not 
show that they are possessors in good faith. If they or Kirk bought 
from a person whom they honestly believed to be the grantee of 
the land, and have made improvements of a permanent character 
on the land, believing that they were the true owners, and ignorant 
that some other person had the better right, then they are entitled, 
if they leave the land, to recover from the owner the value of the 
improvements under the terms of the statute. ! 

For the reasons indicated the judgment is reversed and the cause 
is remanded. 

REVERSED AND REMANDED. 


[Opinion delivered October 13, 1883.1 





Susan M. Warre er av. v. Mary T. Mircwect gr At. 
(Case No. 1436-4526.) 


go 184 1, FINAL JUDGMENT.— A judgment determining the rights of the parties to a 

3S proceeding to recover land and for partition, and which appoints com- , 
missioners to make partition in accordance with its provisions, is a final 
judgment from which an appeal may be prosecuted. 

2, PRACTICE — APPEAL.— When notice of appeal from such a judgment was ' 
given, and a statement of facts made out and filed, but no appeal bond was 
filed until nine months thereafter, and afterwards all the steps were taken 
by the same party to perfect an appeal from a judgment afterwards ren- 
dered, confirming the report of the commissioners in partition, assignments 
of error relating only to the first judgment will be disregarded, it being 
conclusive of the rights adjudicated thereby, and the appeal as to that judg- 


. 


ment dismissed. | 
3. SaME.— When the first judgment which determined the rights of the parties 
established the right of the surviving widow to ‘‘ one hundred and forty acres ; 


of land, to be taken out of the eastern portion of said survey, so as to in- 
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clude the improvements on the same;” and the claim set up by the surviv- 
ing widow was for a homestead interest in the entire tract, a judgment 
afterwards rendered upon the coming in of the report of the commissioners, 
which gave her the one hundred and forty acres, including improvements, 
but not including the dwelling-house, was error requiring a reversal. 


Aprrat from Tarrant. Tried below before the Hon. A. J. Hood. 

Suit by Susan White and others against Mary T. Mitchell, as ad- 
ministratrix of the estate of Samuel Mitchell, to recover an interest in 
Jand and for partition. Mary T. Mitchell claimed homestead rights 
as surviving widow, ete. The case will be understood from the 
opinion and statement in syllabus. 


M. D. Priest, for appellants. 
J. F. Cooper, for appellees. 


Stayton, Assocrare Justice.— The judgment of June 14, 1881, 
determined the rights of the respective parties in the three hundred 
and twenty acres of land of which partition was sought. That 
judgment was final in its character. Merle v. Andrews, 4 Tex., 
200; Cannon v. Hemphill, 7 Tex., 184; McFarland v. Hall, 17 Tex., 
690. 

An appeal might have been prosecuted from that judgment, and 
this seems to have been recognized by the parties plaintiff, for, after 
their motion for a new trial was overruled, they gave notice of ap- 
' peal, and caused a statement of facts to be made out and filed; yet 
they filed no appeal bond until the 11th March, 1882. This was too 
late to perfect their appeal, and in so far as they now seek a revision 
by appeal of the judgment of June 14, 1881, their appeal must be 
dismissed, and as the case is presented, that judgment must be held 
conclusive of the rights of the parties. 

The judgment confirming the report of the commissioners ap- 
pointed at a former term of the court to partition the land in accord- 
ance with the former judgment was rendered on the 7th January, 
1882, and both parties gave notice of appeal therefrom, and filed 
appeal bonds within proper time, but the assignments of error filed 
by the plaintiffs relate only to the judgment of June 14, 1881; hence 
they cannot be considered, that judgment not being properly before 
\ us for revision. 

The judgment of June, 14, 1881, established the right of Mary T. 
Mitchell to have “one hundred and forty acres, to be taken out of the 
eastern portion of the said survey so as to include the improvements 
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on the same.” The judgment entered upon the report of the com- 
missioners gives to her one hundred and forty acres of land off of 
the eastern end of the survey; but the land so set apart to her does 
not cover the dwelling-house and perhaps some other improvements, 
The bill of exceptions shows that one hundred and forty acres of 
land might have been set apart to her off of the eastern portion of 
the survey, so as to include the improvements. Mrs. Mitchell filed 
objections to the report of the commissioners, which, among other 
things, set up that the land set apart to her thereby did not embrace 
the improvements in accordance with the former judgment. Her 
objections were overruled, and judgment entered in accordance with 
the report, and she assigns this, among other things, as error. 

As before said, the judgment of the former term was final and 
could not be altered by the court at a subsequent term. The claim 
set up by Mrs. Mitchell was for homestead in the interest of her 
deceased husband, and not for an interest in some part of the tract, 
without reference to the use to which it had been formerly appro- 
priated. 

The first judgment declared and determined that, in partition, 
the interest which she should receive could and should be so set 
apart to her as to embrace the improvements upon the tract, of 
which, with reference to the homestead use, none could be more im- 
portant than the dwelling-house which had been the home; yet the 
report of commissioners and judgment thereon gave to her a tract 
which did not include this improvement. This was error for which 
the judgment must be reversed. 

The other assignments of error relate to irregularities in the pro- 
ceedings subsequent to the former judgment, and will not probably 
arise in the proceedings which it will be necessary to prosecute in 
the further disposition of the case, and it is therefore unnecessary 
to consider them. 

The statute provides for a trial and judgment upon the coming 
in of the report of commissioners appointed to make partition, 
and we are of the opinion that such a judgment is a final judg- 
ment within the meaning and spirit of the law from which an appeal 
may be prosecuted. Renn v. Samos, 42 Tex., 104; Scott v. Allen, 
1 Tex., 508. 

For the errors indicated the judgment of the court below is re- 
versed and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered October 16, 1883.] 
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J. G. Barser v. Rourvs Srouyetr. 
(Case No. 1454-4402.) 


1. CASE FOLLOWED — SECOND ACTION — BounDaryY.— Where, in an action nomi- 
nally to try title to land, but really to determine the true locality of a divis- 
ional line between the litigants, the title of each party being admitted by 
the other, the final judgment is conclusive, and no right to a second action 
existed under the law in force before the adoption of the Revised Statutes. 
Spence v. McGowan, 53 Tex., 30, and Corporation of San Patricio v. Mathis, 
58 Tex., 242, followed. 


Error from Hamilton. Tried below before the Hon. T. L. Nugent. 
Eidson & Pierson and Anderson & Flint, for plaintiff in error. 
No briefs for defendant in error. 


West, Assoctate Justice.— This is a second suit between the same 
parties. The object of each suit was the same. The title of each 
in both suits was admitted to be good. The evidence disclosed, and 
it was in fact practically conceded on all hands, that the only ques- 
tion in dispute was as to the true boundary line between the parties. 

The character of this action, in which the title of each party is 
admitted, and the suit has no other object than merely to deter- 
mine the division line between them, has been passed on and deter- 
mined by this court. 

In Spence v. McGowan, 53 Tex., 30, it was held that in sucha 
case, Where the question was, as in this case, not one of title, but of 
boundary alone, the plaintiff was not, under the statute then in 
force (but now repealed), entitled to his second action. 

In the case of Corporation of San Patricio v. Mathis, 58 Tex., 242, 
for reasons there stated, it was deemed best, without opening the 
question for re-argument, to follow the decision made in Spence ». 
McGowan. The case of Bird v. Montgomery, 34 Tex., 713, though 
not authority (Taylor v. Murphy, 50 Tex., 295; Peck v. San Antonio, 
51 Tex., 490), may be consulted on the subject. 

It is due to the able and learned judge who presided at the trial 
of this case in the district court to state that it was tried before the 
decision in Spence v. McGowan was made known, that opinion 
being delivered at the Galveston term, 1880. 

The judgment below will be reversed and judgment here rendered 
for the plaintiff in error. 

° REVERSED AND RENDERED. 


{Opinion delivered October 16, 1883.] 
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Fannre McCue v. F. Kier er at. 
(Case No. 1475-4607.) 

1. DAMAGES — INJURIES RESULTING IN DEATH.—If one whose mental faculties 
are suspended by intoxicating drink is induced to continue to swallow spirit- 
uous liquor to such excess as manifestly to endanger his life, and he dieg 
therefrom, he who thus takes advantage of his helpless and drunken condi- 
tion is liable in damages (under arts. 2899, 2900 and 2902 of the st: ututes) to 
the surviving husband, wife, children and parents of the deceased. 

2. SamMe.— The fact that the deceased killed himself by drinking on a wager ag 
to the quantity of liquor he could swallow, when the experiment was likely 
to result in death or great bodily harm, cannot relieve those who induced 
the act from liability. Consent to an assault is no justification, 


Aprprat from Guadalupe. Tried below before the Hon. Everett 
Lewis. 
The opinion states the case. 


Alex. Henderson, for appellant. 
Ireland & Burgess, for appellee. 


Wuur, Curer Jusricr.— By arts. 2899 and 2900 of our Revised 
Statutes, it is prov ided that an action for actual damages on account 
of injuries causing the death of any person may be brought, when 
such death is caused by the wrongful act, negligence, unskilfulness 
or default of another, where they are of such a character as would, 
if death had not ensued, have entitled the party injured to maintain 
an action for such injury. The appellant’s right of action in this 
case therefore depends upon whether or not her husband, had he 
been injured by the acts of the appellees as set forth in the petition, 
but not in such manner as to produce death, would have had a cause 
of action against the defendants below. 

As a general principle, a man can recover no damages for an 
injury received at the hands of another, with his own consent, unless 
it arises from some act which is in itself a breach of the peace. For 
instance, it is said by Mr. Cooley, that “a man cannot complain of 
a nuisance, the creation of which he concurred in or countenanced.” 
But if two men agree to fight and one is injured, the law will not 
excuse on account of the consent given to the assault. And “a 
injury even in sport would be an assault, if it went beyond what 
was admissible in sports of the sort,,and was intentional.” Cooley 
on Torts, p. 163; Adams v. Waggoner, 33 Ind., 531; Com, v. Col- 
berg, 119 Mass., "350. Much less cana man consent to the taking of 
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his own life, or to an injury which is likely to result in his own 
death. 

But even in cases where no breach of the peace is involved, and 
the act to which consent is given is matter of indifference to public 
order, the maxim of volenti non fit injuria presupposes that the 
party is capable of giving assent to his own injury. If he is 
divested of the power ‘of refusal by reason of total or partial want 
of mental faculties, the damage cannot be excused on the ground 
of consent given. A consent given by a person in such. condition 
is equivalent to no consent at all,— more especially when his state of 
mind is well known to the party doing him the i injury. If an in- 
fant of tender years, or an idiot, or a person non compos mentis, from 
any cause agrees to an act which he cannot know will injure him, 
the person causing him to perform, or suffer the performance of, 
such act will be answerable for its consequences. It is just as if a 
person, without knowledge that a poisonous or deleterious substance is 
contained in an article of food offered him, swallows it at the solic- 
itation of another, who is aware of its noxious character,— in such 
case of course the one who gives the food is liable in damages for 
the injury that follows. Com. v. Stratton, 114 Mass., 303. 

And so if one whose mental faculties are suspended by intoxi- 
cation is induced to swallow spirituous liquors to such excess as to 
endanger his life, the persons taking advantage of his condition of 
hel plessness and mental darkness and imposing the draught upon 
him must answer in damages for the injury that ensues. They 
must answer to him if such injury should fall short of the destrue- 
tion of life; and to his family if death should be the result. 

Applying these principles to the present case we find that the 
allegations of the petition show that appellant’s husband was an 
habitual drunkard, who, from long and excessive use of spirituous 
liquors, had so beclouded his mind and fettered his will that he was 
wholly incapable of resisting his appetite for strong drink when 
offered to him in any quantity whatever. That the defendants, well 
knowing this fact, wilfully and recklessly conspired together to in- 
duce and cause him to swallow three pints of whisky in quick 
succession, and did actually induce him so to do, and thereby caused 
his death. The defendants made a wager that the deceased could 
drink that quantity of whisky at one time, and gave him a dollar 
to undergo the experiment. After he had taken two pints quickly 
following after each other, and was in a state of intoxication by 
means of which he had lost all self-control, and when the appellants 
were proceeding to administer to him the third pint, a bystander 
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remonstrated with them, declaring that if he drank this third pint it 
would certainly cause bie death. They did not, however, heed the 
warning, but prevailed on the deceased to sw: ite the third pint, 
whereupon he immediately died. To these allegations the court 
below sustained a general demurrer and dismissed the cause. 

Admitting that the allegations show that deceased had, at the 
time he consented to drink such an excessive quantity of spirits, suf. 
ficient consciousness to know the injury it was likely to cause him 
still the act of the defendants cannot be excused because he eon. 
sented to an experiment which might end in his death, or at least 
in doing him great bodily harm. The rule of law is clear that 
consent to an assault is no justification. Christopherson ». Bare, 11 
e Q. B., 477; Cooley on Torts, 163. Much less can a man consent to 
| the taking of his own life. “ His life is not his to take or give 
away; it would be criminal in him to take it and equally criminal 
in any one else, who should deprive him of it by his consent.” Cooley 
on Torts, p. 162. 

Here the deceased gave assent to an assault, to be effected by tak. 
ing into his stomach poison in such quantity as would probably de- 
prive him of life. It was administered to him perhaps in sport, but 
no one has a right to trifle with human life in such a manner; as 
well might they have wagered that they could fire a pistol at his 
person and not injure him. His consent to such a trial would not 
have excused the battery or murder fhat might have followed. 

3ut if consent was sufficient to excuse the conduct of the defend- 
: ants in administering to the deceased the first two pints of whisky, 
they were certainly inexcusable in giving the additional pint which 
seemed to be the immediate cause of his death. LDefore he took the 
last draught he was in such a state of drunkenness as to be unable 
to control himself or resist the efforts of the defendants to continue 
their experiment upon him. They should have known that the addi- 
| tional quantity given to one already rendered helpless by what he 
had taken would be dangerous to health and perhaps to life. If 
| they were thoughtless as to this matter themselves, still they were 
warned by one who seemed to be aware of the danger, that another 
pint would surely kill. They paid no attention to the warning, but 
| induced him to swallow the third pint, and thus caused his death. 
) They had every opportunity of knowing that fatal results would 
doubtless follow their acts, yet they wantonly and recklessly per- 
sisted in them, and they are liable for all the dam: ige that ensued. 

They, with knowledge that fatal effects might follow, induced 
the deceased, who was himself unaware of this fact, and wholly 














1883.] Tucker v. Hamiiy. 171 





Syllabus. 





unable to resist their efforts, or to know that he was consenting to 
his own death, to swallow a draught that deprived him of life. 
They were as much liable for the consequences as if they had de- 
ceived the deceased as to the nature of the liquid he was taking, or 
had concealed a drug in a draught otherwise harmless and persuaded 
him to drink it. 

“Deception may sometimes be equivalent to force as an ingredi- 
ent in an assault,” says Mr. Cooley. Cooley on Torts, p. 163. And 
the same may be said of persuasion, when exercised upon one de- 

rived of reason and incapable of resistance. 

We think the petition disclosed a good cause of action, and the 
general demurrer to it should have been overruled. For the error of 

urt in sustaining the demurrer, the judgment is reversed and 
the co D ’ Fos) 


the cause remanded. 
REVERSED AND REMANDED. 


[Opinion delivered October 16, 1883.] 





J. M. Tucker er av. v. James A. Hamrr. 
(Case No. 1408-4497.) 


1, MEASURE OF DAMAGES.— The measure of damages for the wrongful seizure 
and conversion of goods is their value at the place of seizure on the day of 
their conversion; not what might be realized if they were retailed in small 
quantities and at different times. Evidence of their value, if retailed, tend- 
ing in its nature to confuse and incline the jury to render a verdict for an 
excessive amount, will, if excepted to, when such is its result, be cause for 
new trial. 

2. Same.— The practice of admitting improper evidence, and then attempting to 
correct its effect by instructions, again disapproved ; following Gulf, Col. & 
8. F. R’y Co. v. Levy, 59 Tex., 513. Even when the court, in the charge, 
lays down a correct rule for estimating damages, evidence only proper if a 
different rule should prevail, tends, in its nature, to confuse, and its effect 
upon the verdict cannot be measured. 

8, EvipENcE.— A conversation between a witness and third persons, not in the 
presence of a party to the suit, against waom the substance of such con- 
versation is sought to be used, is not admissible in evidence. 

4, CHARGE OF CoURT— FRAUD.— See statement of case for charge of court on 
fraud held not to be erroneous. 

5. CHARGE OF CoURT.— It is not error to refuse a special charge which has been 
substantially given in different language in the general charge. 


Arprat from Williamson. Tried below before the Hon. W. A. 
Blackburn. 
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Suit by the appellee against appellants for damages for the seizung 
and conversion of a stock of liquors valued at $1,005.96, and claimed 
by defendant as his property. The petition contained allegations 
of malice on the part of the defendants in the seizure and conyey. 
sion of the property, and prayed for actual and exemplary damages 
amounting to $3,125.69. To this petition the defendants answered 
admitting the seizure of the property, and alleging that Tucker, me 
sheriff of Williamson county, under the direction of the other de. 
fendants, had levied upon the property by virtue of an attachment 
issued out of the county court of Williamson county on the 4th 
day of April, 1881, in favor of the defendants against one J, A. 
Scott, for the sum of $463.62. They denied that the appellee was 
the owner of the goods, and alleged them to be the property of 
Scott, against whom they had a judgment for $563.62, and charged 
that appellee’s claim to the goods was not genuine; that Scott had 
transferred them to appellee for the purpose of defrauding his cred. 
itors, and that appellee had notice of the fraudulent intent on the 
part of Scott, and aided and assisted him in perpetrating the frand, 

The court permitted the witness A. 8. Fisher to relate to the 
jury the substance of conversations held by him at different times 
with J. A. Scott, the appellee J. A. Hamlin, and one R. W. Hill, in 
the absence of the defendants. Said conversations related to and 
were intended to explain the transaction and sale charged by de 
fendants to have been fraudulent. To the admission of this evidence 
the defendants objected. 

The court permitted the appellee Hamlin and the witnesses Crosby 
and Freeman, over the objections of the defendants, to testify to 
the value of liquors when sold by the drink over the counter of a 
saloon or bar-room in Georgetown, Texas, for the purpose of fixing 
the measure of damages. To this defendants excepted. 

The court inits charge failed to instruct the jury that a knowledge 
of such facts by Hamlin of the fraudulent intention of Scott in 
making the sale as were calculated to arouse suspicion in his mind as 
to the intention of Scott, and put him upon inquiry, would be suffi- 
cient to affect him with notice of the fraudulent intention of his 
vendor, Scott, though asked by the defendant so to charge. 

The court refused to give instructions numbers 1 and 2, asked by 
the defendants. They were as follows: 

No. 1. “If you believe, from the evidence, that at the date of 
the sale of the goods by Scott to Hamlin, Scott was indebted 
to other parties, and that he was insolvent, and that he made said 
sale for the purpose of hindering, delaying or defrauding his credit- 
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| ors, and that Hamlin knew of such fraudulent intent on the part of 
- said Scott, or was in possession of such facts as should have put him 
ns upon inquiry as to the intention and condition of said Scott, and 
2p. that he could have ascertained the same by the use of ordinary dili- 
ag gence, then such sale would be null and void as to other creditors of 
d Scott, notwithstanding Hamlin may have paid full value for said 
i goods, and you will find for the defendants so far as the goods con- 
x veyed by said sale are concerned.” 
at No. 2. “If you find, from the evidence, that the goods levied upon 
‘h and sold under the order of sale in favor of Bertram & Moeller v. 
A Scott were at the date of the levy the property of Hamlin, you will 
d find a verdict for the plaintiff, and assess his damages at the market 
of value of said goods in the quantities described in the petition, in 
d Georgetown, at the date of said levy, With interest thereon at eight 
dl per cent. per annum from said date. 
1. Hamlin knew that Scott was in debt to various parties, and that 
6 he had tried to sell his stock of goods at a sacrifice. 
1 The witnesses Jordan and Junck, who were the only witnesses 
6 examined as to the true market value of the property, testified as 
ag follows: Jordan said it was worth $602.89; Junck said it was worth 
n $442.69. The jury assessed its value at $750. 
d The verdict was for appellee for $792.50. 
0. The assignments of error were: 
m First. The court erred in permitting the witness A. S. Fisher to 
testify, over objections, to conversations had between said witness 
y and J. A. Scott, J. A. Hamlin and R. W. Hill, not in presence of 
0 defendants. 
gz Second. The court erred in permitting the witnesses Hamlin, 
o Crosby and Freeman, over objections of defendants, to testify to the 
y retail price of liquors sold over the counter of a bar-room at George- 
6 town, because the evidence was irrelevant and incompetent, for rea- 
. sons stated in bill of exceptions No. 2. ' 
$ Third. The court erred in its charge to the jury, in paragraph 
- No. 2, page No. 5, of the charge, where the court attempts to in- 
3 struct the jury what evidence would be sufficient to establish the 
fraudulent character of the sale of goods by Scott to Hamlin, so far 
y as Hamlin was concerned. 
Fourth. The court erred in refusing charges Nos. 1, 2, 3, 4 and 5, 
f asked by defendants, to which reference i is here made. 
d Fifth. The court erred in overruling defendants’ motion for a 
d new trial for the several reasons stated therein 
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Makemson, Fisher & Price and Walter Acker, for appellee, cited: 
Wright v. Linn, 16 Tex., 34; Stadtler v. Wood, 24 Tex., 622; Norton 

». Mallory, 6 63 N. Y., 434; Goodgame v. Col, 12 Ala., 77, 78; Fisher 
v. True, 38 Me., 535; sailey v. Mills, 27 Tex., 434; MeQainnay » 
Hitchcock, 8 Tex., 33; Moseley v. Gainer, 10 Tex., 393; Frazer ». 
Thatcher, 49 Tex., "96, 

Geo. F. Pendexter and Jas. H. Robertson, for appellant, cited on 
Seeing eapenper evidence: 1 Greenl. on Ev., sees. 197-1995 Moore 
v. Aldrich, 25 Tex. Sup., 276; Ingram v. Rankin, 32 Am. tep., 762; 
Harris v. Finberg, 46 Tex., 79: 2 Sedgwick on Dam., 382, 539, 

On fraud they cited: Humphries v. Freeman, 22 Tex., 45; Moore 
v. Aldrich, 25 Tex. Sup., 280; Woolsey v. McMahan, 46 Tex,, 63; 
Thurmond v. Trammell, 22 Tex., 257; and Eborn ». Zimpleman, 
47 Tex., 504. 


Wiur, Curer Justice.— This was a suit by the appellee against 
J. M. Tucker, sheriff of Williamson county, and his co-defendants to 
recover damages for the alleged unlawful seizure and conversion of 
a stock of liquors and other articles claimed by the appellee to be 
his property. One of the issues for the jury to determine was the 
amount of damages the plaintiff below was entitled to recover in 
case he succeeded in the action. The measure of such damages has 
been well settled by the decisions of this court to be the value of the 
goods seized at the place of seizure on the day of conversion, and 
interest on that value. Blum v. Merchant, 58 Tex., 400; Wallace ». 
Finberg, 46 Tex., 35. 

This of course means their value in the exact condition they were 
at the time of seizure, and does not refer to what might be obtained 
for them if retailed in small quantities at different times, and in a 
different shape from that in which they were found by the party 
converting them. To allow the retail value of the goods to be re- 
covered would be not only to include as damages the profits which 
the party might have made over and above the wholesale price of 
the goods, but also pay for the expense to be incurred and the 
time and labor to be employed in disposing of them. Hence the 
value of the liquors when sold by the drink at a saloon was nota 
legitimate subject of inquiry in the case; and evidence upon the 
subject tended only to confuse the jury, and cause them to ineline 
towards the highest amount of damages proved in making up their 
verdict. Such evidence was admitted by the court over the objec 
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tions of appellants, and to this ruling exception was properly taken 
below, and the second assignment of error brings it up for revision 
of this court. 

It is attempted to justify the admission of this evidence for the 
reason that it was brought out on cross-examination to test the ac- 
curacy and extent of the witness’ knowledge as to market value by 
inquiring as to particular sales and retail prices. 

Inquiries as to particular sales are sometimes admitted for such 
purposes, but the sales must be of the article in like quantities and 
condition as that involved in the case on trial. If the witness had 
testified as to sales of liquors by the barrel, case or dozen, it would 
perhaps have been allowable; for the liquors in question were put 
up in one or the other of those shapes at the time they were levied 
upon. But their price by the drink threw no light upon their 
wholesale value, but, on the contrary, tended rather to fix a false 
standard by which to estimate it. 

Nor did the fact that the judge laid down the true measure of dam- 
ages in his charge cure the error committed in allowing this illegal 
testimony to go to the jury. The practice of admitting improper 
evidence over the objections of a party, and afterwards attempting 
to counteract its influence by telling the jury to disregard it, has 
been unfavorably commented upon by this court in the case of 
Gulf, Col. & S. F. Ry Co. v. Levy, 59 Tex., 543 (1 Law Rev., 344). 

That cause was reversed upon no other ground except for the 
course thus pursued by the court below, and it was said that the court 
would not encourage the practice of admitting improper evidence 
with the expectation of controlling it by the charge. There the 
jury were expressly directed not to consider the evidence in making 
up their verdict. Here the court, in effect, did the same thing, 
and laid down a rule of damages which, if correct, as it undoubt- 
edly was, clearly showed that there was error in admitting proof as 
to the retail price of the goods seized under attachment. In such 
state of case the jury must have been somewhat in doubt as to the 
standard by which they should measure the damages. They must 
have supposed that, in arriving at their value at the time and place 
of the seizure, they were to take into consideration the retail price, 
or at least let it in some degree control the smaller value placed 
upon them by the witnesses who testified as to their worth at 
Wholesale. If not, why did the court allow such evidence to come 
before us? they might reasonably inquire. No witness placed this 
Wholesale value at more than $600, and some much below that; and 
yet the jury found the actual damages to be $750, besides interest. 
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The plaintiff, it is true, said the liquors, ete., were worth to him, as 

a saloon-keeper, $1,000, but from this statement itself and ‘his 
citar evidence on this subject, taken togetier, it is clear that he 
meant that they would bring this amount when disposed of in his 
saloon by the retail. 

We think the court erred in admitting this illegal testimony oyep 
the objection of appellants. As for this error the judgment must 
be reversed and the cause remanded, we will add that, in oyp 
opinion, there was error in admitting such of the evidence of 
Fisher as consisted of statements made ‘by third parties not in pres- 
ence of appellants, which tended to show an indebtedness of Scott 
to P. J. Willis & Bro., and to appellee, or good faith in the transfer 
from Scott to Hamlin. These statements were made subsequent to 
the accrual of the debt in favor of Bertram & Moeller, and ata 
time when steps were being taken by Willis and [Hamlin to obtaina 
preference over them, either by attachments or purchase. Some of 
the same facts were proved by Hamlin, by whom a portion of the 
statements were made, and Scott, who made the others, could have 
been called to the stand to testify as to them. The court attempted 
to control the effect of this evidence by directing the jury to disre- 
gard a large portion of it, but, as we have shown, this did not cure 
the error of letting it go to the jury over the objections of appel- 
lant. 

We think that the court did not err in giving the third paragraph 
of the charge complained of in the third assignment of error, for 
whilst that paragraph instructed the jury to find for defendants, if 
the sale to Hamlin was fraudulent and the latter knew that it was 
so, yet immediately afterwards, and in the same connection, he 
charged in effect that the defendants should have a verdict if Ham- 
lin had good reason for believing that Scott’s transfer was for the 
purpose of defeating his creditors. 

Nor did the court err in refusing the second special charge asked 
by appellant’s counsel, for substantially the same charge, though 
expressed in different language, had already been given by the court 
in its general instructions to the jury. Humphries v. Freeman, 22 
Tex., 45, 50. The other errors assigned are not such as to require 
attention. 

For the errors set forth in first and second assignments of error, 
the judgment is reversed and the cause remanded. 


{\EVERSED AND REMANDED. 
[Opinion delivered October 16, 1883.] 
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Wma. Rusu v. W. C. Bisnopr. 


(Case No. 4413-1438.) 


1. CONTRIBUTION — PARTIES — VENUE.— Suit was brought by a surety on an 
administrator’s bond, in which by its terms the obligation of the parties was 
made joint and several, against his co-sureties for contribution, alleging the 
death and insolvency of the administrator and the payment of the bond by 
plaintiff on judgment rendered. Held, that the suit could be maintained 
against all the co-sureties in any county in which either of them resided. 


Error from Karnes. Tried below before the Hon. H. Clay 
Pleasants. 

Bishop brought this suit against Rush and two others for con- 
tribution on an administrator’s bond, upon which all were sureties, 
alleging the execution of the bond, death and insolvency of the 
principal. Suit and judgment against some of the sureties in the 
federal court, and the payment of the same by him; also admitted 
a payment to him by Burris, one of the sureties; prayed for an ad- 
justment of the equities between the parties, and judgment accord- 
ingly. Allegation that Rush lived in Wise, and the other two 
sureties in Karnes county, where the suit was brought. 

Rush alone answered. He specially excepted on the ground that 
the action was several and not joint, and that he should have been 
sued in Wise county. This exception was overruled, and, upon hear- 
ing, judgment was rendered in accordance with the prayer of the 
petition, and the overruling the exception of Rush was relied upon 
for a’reversal. 


O Neil, Crane & Donald, for plaintiff in error. : 
Lawhorn & Browne, for defendant in error. 


Warts, J. Com. Arr.— But one question is presented by the record 
for determination, and that is, Was the plaintiff in error properly 
joined as a defendant in this suit? The statute provides that where 
there are two or more defendants residing in different counties, the 
suit may be brought in the county where either of the defendants 
resides. If, therefore, the several defendants could be joined in this 
case, then, undoubtedly, the suit was properly brought against all. 
the defendants in Karnes county. 

As was truly remarked by the court in Clegg v. Varnell, 18 Tex., 
304, ‘“ The rule against multiplicity of suits has: peculiar force in our 
system of procedure. Within reasonable limits it is the cardinal 
VoL. LX— 12 
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principle as to joinder of parties and causes of action. Even juris- 
dictions which are distinct and separate in other states are blended 
in our system; and legal and equitable causes of action and grounds 
ef defense may be adjusted in a single controversy.” 

From the nature of the subject the joinder of parties and causes 
of action must be left largely to the discretion of the trial court ; 
the exercise of which will not be revised unless a palpable abuse of 
it isshown. De Gress v. Hubbard, Texas Law Journal. 

In chancery practice all persons who might be affected by the 
decree are proper, though they may not be necessary, parties to the 
suit. 

The doctrine at law is, that the undertaking which is to serve as 
a foundation for an action for contribution must import a joint 
liability. Prescott v. Perkins, 16 N. H., 305. 

It is said in Parsons on Contracts, vol. 1, p. 36: “The right of 
contribution exists against all who are sureties for the same debt, 
aithough their primary liability depends upon different instruments.” 
And in Foster v. Johnson, 5 Vt., 60, it is held that an action for 
contribution will lie as well where there are several sureties as 
where there are only two. 

Jt has been held that the payment of a note by the surety does 
not, as between him and the principal, extinguish the note; and that 
the surety’s right of action against the principal was upon the note. 
Tutt v. Thornton, 57 Tex., 36. 

As a basis for contribution the defendant in error relies upon the 
administrator’s bond, which in the terms of the law is a joint obli- 
gation. And, as the liability of the co-sureties for contribution 
depends upon the terms and effect of the original undertaking, so it 
seems that original undertaking should be considered in determin- 

ging the question of joinder of parties. 

It is alleged in this case that the principal on the bond died in- 
solvent, and admitted payment of a certain amount by one of the 
co-sureties. And an adjustment of the equities between the parties, 
and judgment accordingly, is prayed for. 

Under the circumstances of this case we are of the opinion that 
the plaintiff in error was properly joined as a defendant in this case, 
and that the court did not err in overruling his exceptions to the 
petition. 

Our report is that the judgment ought to be affirmed. 


AFFIRMED. 
[Opinion approved October 16, 1883. ] 
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In roe Marrer or tue Esrare or Joun S. O'Hara, Deceasen. 
(Case No. 1524 — Motion No. 445.) 


1, APPEAL BOND— DEFECTIVE DESCRIPTION OF JUDGMENT.— An appeal bond 
is insufficient that fails to give the names of the contending parties. number 
of the cause, date of the julgment, by what court rendered, against whom 
and by whom recorded ; because of the defective description of the judg- 
ment. 

2, SaME— CASES CITED.— Herndon v. Bremond, 17 Tex., 432; Smith v. Cheat- 
ham, 12 Tex., 37; Hollis v. Border, 10 Tex., 277. 


Apprat from Marion. Tried below before the Hon. B. F. Estes. 
Motion to dismiss. 


H.W. King, for the motion. 


Wituir, Carer Jusrice.— A motion is made to dismiss this cause 
for watt of a sufficient appeal bond. The objection taken to the 
bond is, in effect, that it does not describe the judgment from which 
the appeal is taken with sufficient certainty to identify it. Upon an 
examination of the bond we find that the name of the case is stated 
imperfectly, the names of the contracting parties being omitted. 
The number of the cause is not given, nor the date of the judgment, 
nor the name of the court in which it was rendered. We are not 
informed who recovered the judgment, nor against whom it was 
rendered, nor is the nature of the recovery stated. Every appeal or 
writ of error bond should so describe the judgment sought to be 
revised that it can be identified. Hollis v. Border, 10 Tex., 277; 
Smith v. Cheatham, 12 Tex., 37; Herndon v. Bremond, 17 Tex., 432. 

It is clear that the present bond does not so identify the judgment 
appealed from. Considered alone, we could not tell from reading it 
where to look for such judgment, nor anything concerning its nature. 
We are left to conjecture from the fact that it is contained in the 
transcript with a jadgment rendered in the district court of Marion 
county, in a cause similar in name to the one which appears in the 
caption of the bond, that it belongs to that case. In fact the bond 
does not purport to give us any description whatever of the judg- 
ment complained of, much less one by which it could be certainly 
identified. 

The motion is sustained and the appeal dismissed. 


DismissEp. 
[Opinion delivered October 18, 1883. ] 
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Mary OrMoND V. R. S. Hayes ReEcEIvER, ET ALS. 
’ 
(Case No. 1469.) 


1. CHARGE OF THE COURT.— Where the pleading alleged, and evidence was in- 
troduced, to the effect that the railway company had agreed to stop its train 
108 at a particular point, viz., a section-house, and then refused so to do, in an 
action for damages against the company it was error in the court to charge 
that, ‘‘under the allegations and proof, it is immaterial to the plaintiff's right 
to recover, whether the train was stopped at the section-house or not, and 
in making up your verdict you will not consider that question.” 

2. SaME.— Such a charge is also, to some extent, one upon the weight of evi- 
dence. 

3. SAME.— A charge of the court as follows: that as soon as ‘‘the deceased 
alighted in safety from the car in which he and his wife (the plaintiff) were 
carried, then the reiation ceased, and from that time the defendants owed 
them no duty as passengers,” is too strong and unqualified in its character, 

4, CARRIER AND PASSENGER.— The relation of carrier and passenger does not 
necessarily cease where the latter alighted from the car and still aids the 
carrier’s servants in removing his baggage from the car; nor does the act of 
so aiding make him a servant of the carrier, 


Error from Anderson. Tried below before the Hon. P. F. 
Edwards. 

Mary Ormond, for the benefit of herself and minor son, brought 
this suit against the I. & G. N. Railroad Company and its receiver, 
R. 8S. Hayes, for $30,000 damages, claimed for the wilful and negli- 
gent killing of James Ormond, her husband, by the appellees and 
their servants at Jacksonville, Texas, December 26, 1878. Ormond, 
his wife and child were to stop at the section-house, one-quarter of 
a mile distant from Jacksonville station; the train (which was a 
freight), however, did not stop until it reached that station. There 
Ormond and his family alighted, and while he was engaged in see- 
ing after their baggage, consisting of household furniture, etc., the 
engine, under the control of its fireman, while being used for switch- 
ing purposes, struck its tender against Ormond, crushing and killing 
him. 

The appellees pleaded: 

First. The general issue. 

Second. That James Ormond was voluntarily assisting defend- 
ants’ servants at the time he was killed, and sustained the relation 
of fellow-servant to them, and that if he was negligently killed his 
death was caused by the negligence of his fellow-servants. 

Third. That while deceased was a volunteer aiding defendants’ 
servants in doing their work, he accidentally fell out of the car and 
came in contact. with the car that killed him, without negligence of 
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defendants or their servants, and that he voluntarily and negligently 
jlaced himself in danger and contributed to his injury and death. 

Fourth. That deceased was killed in consequence of his own aeci- 
dent and misadventure, in that he accidentally fell out of the car, 
and in the fall struck the car wheel that killed him, while it was 
carefully and properly moving in its usual routine of daty. 

The case was tried by a jury on the 30th of November and 1st. 
of December, A. D. 1881, and a verdict was returned for defend- 
ants (appellees), and judgment was rendered accordingly. 

Appellant filed a motion for a new trial on the 10th day of De- 
cember, 1881, which was overruled by the court and notice of 
appeal given. 

The appeal not having been perfected, Mrs. Ormond sued out the 
writ of error, through means of which the case now comes before 
this court. 


Marsh Glenn, for plaintiff in error, cited: H. & G. N. R. R. Co. 
v. Parker, 50 Tex., 330; Brandon v. Manuf’g Co., 51 Tex., 121; R. 
R. Co. v. Miller, 51 Tex., 270; Stewart v. I. & G. N. R. R. Co., 53 
Tex., 289; H. & T. C. R’y Co. v. Sympkins, 54 Tex., 615; H. & T. 
C. R’y Co. v. Gorbett, 49 Tex., 573; Field on Damages, sec. 148; 
Wood on Master and Servant, pp. 701, 835, 907; Shearman & Red- 
field on Negligence, 275; Redfield on Carriers, 514. 


Greenwood & Gosch, for defendants in error, cited: H. & T. C. R. 
R. Co. v. Clemmons, 55 Tex., 91; R. R. Co. v. Le Gierse, 51 Tex., 189; 
R. R. Co. v. Jones, 5 Otto, 439; Pierce on Railroads, p. 310. 


West, Associate Justice.— We have examined the record in this 
case With more than usual care. While the charge of the court, in the 
main, presents the issues between the parties very clearly and fairly, 
yet in some respects it was liable to objection, and its language may 
possibly have unduly influenced the jury in passing upon the facts 
in evidence before them. 

In the pleadings the plaintiff in error alleged and introduced 
some evidence in support of the averment that the defendant in 
error agreed to stop its train at its section-house, one-fourth of a mile 
west from Jacksonville, and that when that point was reached, it re- 
fused or declined to stop its train there, but on the contrary carried 
the deceased and the plaintiff a short distance further, to the town of 
Jacksonville, before stopping its train. On this subject the court 
charged the jury as follows: “Under the allegations and proof it is 
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immaterial to the plaintiff's right to recover, whether the train wag 
stopped at the section-house or not, and in making up your verdict 
you will not consider that question.” 

We think, under the state of the pleadings and evidence in this 
case, that this was perhaps stating the matter somewhat too 
strongly against the plaintiff in error and her infant child. It 
seems, also, to be perhaps to some extent a charge upon the weight 
of evidence, or at least was calculated to create that impression on 
the minds of the jury. It was not proper, under the evidence, to 
wholly withdraw the consideration of that matter from the jury. 

We think, also, under the facts of this case, that the court laid 
down the law in rather too strong and unqualified terms, when it 
informed the jury that as soon as the deceased “alighted in safety 
from the car or caboose in which he and his wife (the plaintiff) were 
carried, then the relation of passenger ceased, and from that time 
the defendants owed them no duty as passengers,” etc., etc., and 
more to the same effect. The evidence showed that the deceased 
Was received as a passenger on the defendants’ train, and that his 
wife, infant child and nurse, who were under his charge, were also 
so received as passengers. The proof also discloses the fact that the 
defendants’ servants, without objection, received from him, at the 
same time, as baggage to be by them transported, a considerable 
number of bulky articles of furniture, bedding and clothing, which 
they agreed and bound themselves to deliver to him at his point of 
destination. It does not appear that for this considerable amount 
of baggage, consisting of a number of articles, that the defendants 
gave him any check, receipt or any kind of evidence or token of 
their possession of it. Under all the circumstances disclosed in evi- 
dence, when we consider the nature and quantity of the baggage and 
the absence of any baggage checks or receipt to the deceased, we 
think he, as such passenger, had a right to gotothe baggage car for 
the purpose of identifying and claiming his property and receiving 
it from the employees of defendants, and if he did no more than 
simply aid and assist the defendant’s employees in identifying and 
removing his own baggage from the car to the platform, that the 
court stated the law too strongly against plaintiff when it informed 
the jury that these acts of his, in relation to his own baggage, con- 
stituted him afellow-servant with the emplovees of defe = ints. We 
think, under the special facts of this case, as disclosed in the record, 
that the relation of carrier and passenger had not entirely ceased, 
for all purposes, to exist, and that the deceased had the right, under 
the facts of thiscase, to look after his baggage, and that by so doing, 
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and by aiding the servants of defendants in selecting and removing 
it from the car, he did not lose all the rights of a passenger and 
thereby become a servant and an employee of defendants. The 
charge of the court, as framed, did not present this issue as fairly 
and fully to the consideration of the jury as should have been done. 

Under all the circumstances we are of the opinion that the’judg- 
ment should be reversed and the cause remanded for anew trial. 


It is therefore so ordered. 
REVERSED AND REMANDED. 


(Opinion delivered October 19, 1883.] 





M. J. McSween v. Eva L. Yerr er At. 


(Case No. 1470.) 


1, PLEADING IN TRESPASS TO TRY TITLE.— When the plea “not guilty” anda 
special plea (other than limitation) are filed, the plaintiff cannot himself 
rebut evidence admitted under the special plea, unless he has made allega- 
tions in pleading under which it would in other cases be admissible. In 
avoidance of evidence admissible under the general issue, he can submit 
testimony without such allegations. 

2. Same.—In trespass to try title, defendants, after pleading ‘“‘not guilty,” 
pleaded specially that the sheriff's deed under which plaintiff claimed was 
void. On the trial the defendants showed a chain of title from the govern- 
ment to themselves. Held, that the plaintiff could show fraud in the acqui- 
sition of defendants’ apparent title, and this though plaintiff had not set up 
the fraud in his pleadings; the defendant having pleaded nothing to render 
it necessary. 


Arprat from Lampasas. Tried below before the Hon. W. A. 
Blackburn. 


J. C. Mathews and A. G. Walker, for appellant. 
Walter Acker, for appellees. 


Wurm, Cuter Jvstice.— Our Revised Statutes provide that, in an 
action of trespass to try title, the defendant may, under the plea of 
“not guilty,” give in evidence any lawful defense except the statute 
of limitations, which shall be specially pleaded. Art. 4793. This 
is no more than a re-enactment of the law as it had previously ex- 
isted by virtue of statutes and decisions of the supreme court inter- 


preting them Rivers v. Foote, 11 Tex., 671; Hannay v. Thompson, 
14 Tex., 142. 
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Under these previous enactments, the supreme court had held that ; 
if, in addition to the plea of “not guilty,” a defendant set up any 

special defenses, the effect of the plea of “not guilty” was merely 

to impose on the plaintiff the necessity of establishing his title, and 

the defendant would be limited to his special defenses, upon which, 

by his pleas, he has notified the plaintiffs he intends to rely. Shields 

». Hunt, 45 Tex., 424, 426. 

They also held that where “not guilty ” was alone pleaded, and 
defendant introduced evidence under it in confession and avoidance, 
the plaintiff would be permitted to introduce evidence in confession 
and avoidance of such defense without having alleged the same in 
his pleadings. See preceding authorities. But they further held 
that if the defendant pleaded not guilty, and a special plea setting 
up title in himself, and introduced evidence of such title, and the 
plaintiff wished to introduce proof by way of rebutting such evi- 
dence, he must make his allegations, as in other cases, to correspond 
with such testimony. Paul v. Perez, 7 Tex., 338; Rivers v. Foote, 
supra. 

It is a question of notice. With the plea of not guilty alone on file, 
the plaintiff has no notice of his opponent’s defenses, and is entitled 
to none, and the defendant has no right to be informed of what he 
will do to avoid them. With a special plea added, the plaintiff has 
notice that the defendant will rely upon such plea, and it is not to 
be presumed that he will introduce proof of any other defense. 
Shields v. Hunt, supra. If, therefore, the plaintiff wishes to avoid 
this plea of which he has full notice, he must inform the opposite 
party in the proper way of the manner in which he proposes to meet 
it. In fact, the rules of pleading prescribed for other suits become 
applicable in this state of case to the action of trespass to try title. 

The necessary deduction from these well-settled principles is, that 
where “not guilty” and a special plea other than limitation are 
filed, the plaintiff cannot rebut evidence put in under the special 
plea, without himself making allegations under which it would be 
admissible in other cases; yet in avoidance of evidence admissible 
under the general issue he can submit testimony without such alle- 
gations. 

Applying these principles to the present case we find that the defend- 
ants below pleaded “ not guilty,” and specially that the sheriff’s deed 
under which plaintiff claimed was void, the execution and sale by vir 
tue of which it was executed being themselves void. The plaintiff 
was therefore put upon notice that this was the defense he was 
expected to meet. If he proposed to avoid this defense by new 
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matter, he could not introduce it without appropriate pleadings. 
But under the plea of “not guilty,” the defendants proved a chain 
cof title from the government to themselves. If that chain of title 
had been pleaded, the plaintiffs could not have introduced proof to 
avoid it by showing that it was void for fraud or other cause. But 
as it was admitted under the general issue (whether properly or not 
we are not called upon to say, as it was not objected to), the plaint- 
if had no notice by defendant’s pleas that it would be relied on, and 
hence was not bound to give notice to the defendant in his own 
pleadings of the manner in which he would avoid its effect. To 
hold otherwise would be to allow the defendant to put in a plea 
upon which he did not intend to rely, and thus throw the plaintiff 
off his guard, and upon the trial to offer proof as to a different 
defense, and preclude the plaintiff altogether from controverting his 
testimony introduced to sustain it. It would be to give the defendant 
all the advantages of the plea of not guilty, whether he pleaded 
specially or not; and to subject the plaintiff to all the disad- 
vantages to which he would be liable when “not guilty” alone Was 
pleaded, although special pleas had also been filed. 

The court therefore erred in sustaining the defendants’ exceptions 
to the admission of the several matters of evidence offered by the 
plaintiff to show fraud in the acquisition of title to the land by de- 
fendants, no other objection being made to them except that there 
were no pleadings under which they could be introduced, and for 
this error the judgment will be reversed and the cause remanded. 
The exceptions taken by appellees to the exclusion of evidence on 
their part cannot be considered, for the reason that they have as- 
signed no error upon this action of the court. 


REVERSED AND REMANDED, 


[Opinion delivered October 19, 1883.] 





Junta A. Catnoun v. Witson Lumpkty, Ex’r, er At. 
(Case No. 1500.) 


« Mortaace.—In determining whether what purports to be a sale of land 
amounts to a sale or is a mortgage, equity will look to the intention of the 
parties, to be gathered from their situation and conduct, and all surrounding 
facts, as well as to the written memorials of the contract. If the relation of 
debtor and creditor existed when the deed was made, and which it assumed 
to cancel, then whether the transaction would be regarded as a conveyance 
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absolute or a conditional sale would depend on whether the debt was abgo- 
lutely satisfied by the deed, or whether the apparent vendee still h 
of action against the vendor on his debt. Citing Conway v. Aig 
Cranch, 218; 2 Edw. Ch., 138, and 6 Paige, 480. 

2, Same.— When a debt forms the consideration for a deed, and there is no 
agreement at the time for a repurchase, the amount paid being a fair value 
for the property, and afterwards there is an agreement for reconveyance on 
the payment of the precise sum to which the old debt would have amounted 
had it not been paid, the case becomes a strong one to show that no mort- 
gage was intended between the parties. 

3. Equity.— Before a mortgagor can recover property mortgaged, of which the 
mortgagee is rightfully in possession, he must tender the amount of money 
due on the mortgage. Following Morrow v. Morgan, 48 Tex., 304; Hannay 
v. Thompson, 14 Tex., 142. 3 


ada right 
’xander, 7 


Appear from Anderson. Tried below before the Hon. Peyton F, 
Edwards. 


Marsh Glenn, for appellant. 
Gammage & Gregg, for appellee. 


Wir, Cater Justice.—This suit was brought by Julia A. 
Calhoun for the purpose of canceling a deed made by herself and 
husband to Wilson Lumpkin, she alleging that it was a mortgage 
upon her homestead, executed since the adoption of the constitution 
of 1876, and therefore void. Watts was made a party defendant, 
because, as plaintiff alleged, he had, subsequently to the execution 
of the deed, purchased the premises of Lumpkin with full knowledge 
of plaintiff's rights and of the character of the instrament under which 
Lumpkin held the property. Defendant Watts pleaded not guilty, 
suggested improvements made in good faith, and prayed that if the 
prayer of plaintiff should be granted that he be subrogated to the 
rights of Lumpkin, under a deed of trust formerly held by Lumpkin 
on the property, and in lieu of which, it was alleged by plaintiff, 
the deed sought to be canceled had been given; and that it be 
foreclosed for his benefit, and the land sold in satisfaction of the 
same. Ie also denied notice of any secret trust held in the premises 
by plaintiff or her husband; pleaded the statute of limitation of 
three years; and also averred that, if Lumpkin conveyed the land by 
bond for title to Calhoun, as was averred in the petition, the latter 
had made default in payment of the purchase money, and the con- 
tract was executory and abandoned by all the parties to it before 
the conveyance to him by Lumpkin. 

The cause was submitted to the judge below, no jury having been 
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demanded, and judgment was by him rendered for defendants. The 
evidence introduced upon the trial was very conflicting, and material 
portions of it wholly irreconcilable. In such cases the same effect 
is given to the finding of the judge as to the verdict of a jury in 
suits tried before them; and in the present case we could not reverse 
the judgment although the plaintiff's evidence had made out a clear 
case for the relief she sought, if that of the defendants sustained 
the jadgment of the court in denyi ing such relief. 

The following are the conclusions of fact and law found by the 
court : 

1. On the 19th of April, 1873, appellant and husband executed 
the deed of trust to Lumpkin, named in plaintiff's bill, on the lots 
of land described in the petition. 

9, That on the 22d of September, 1877, Calhoun and wife (ap- 
pellant) conveyed the lots of land to Wilson Lumpkin, executor, in 
fall payment of the balance of the note, principal and interest, 
secured by sail deed of trust to Shumatte. 

3. That on the 3d of October, 1877, Lumpkin, as executor, ex- 
ecuted a bond for title to D. A. Calhoun, agreeing to convey all of 
said lands and lots to Calhoun upoa his paying a certain sum of 
money on the Ist day of January, 1878, said sum being understood 
and intended to be the same in amount as the balance due on the 
note secured by trust deed to Shumatte. 

4. That the sale from Calhoun and wife to Lumpkin, of 22d Sep- 
tember, 1877, and bond for title from Lumpkin to Calhoun, was a 
conditional sale to Lumpkin to secure the payment of the amount 
dae on said debt. 

. That the said lots sued for were not homestead of plaintiff at 
the time of execution of said conveyance, September 22, 1877. 

6. On the 6th of February, 1880, Lumpkin sold the lots sued for 
toJ. I. Watts, and at that time Watts had notice of sufficient facts 
to put him upon inquiry as to plaintiff's claim. 

Upon the law the court finds: 

1. The property not being a homestead, and the plaintiff not 
tendering the money due, cannot recover. 

2. Even if it was a homestead, the conve yance made on the I 
of September, 1877, was but a chanve of a valid security, made 1 
1873, and would not be void as an inde ‘pendent attempt to create a 
lien upon the homestead. 

The theory of the appellant’s case which she endeavored to sus- 
tain by proof was, that the property in controversy was her home- 
stead on the 22d of September, 1877, and could not be incumbered 
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by a mortgage such as was created by the deed of that date exe. 
cuted by herself and her husband in favor of Lumpkin. To sustain 
this theory it became necessary for her to prove: Ist. That the deed 
though absolute in form, was intended to operate as a mortgage, al 
not as a deed either conditional or unconditional. 2d. That the 
property was her homestead at the date of the execution of the jp. 
strument. These two facts at least should have been established by 
her, and the failure to prove either of them would have been fatal 
to her cause. For if the sale was even a conditional one, it Was 
abundantly shown that the condition had never been complied with 
and she did not claim to the contrary; and if the deed was in tae 
a mortgage, but the property was not her homestead when it was 
executed, she could not recover against a defendant rightfully in 
possession without tendering the amount due on the mortgage, 
The testimory of defendants, which must have been credited by 
the district judge, established clearly these facts: 1. That the deed 
of September 22, 1877, was understood by the parties to it to be an 
absolute sale, and not a mortgage. 2. That at and before the time 
of the execution of this deed there was no understanding between 
them that the bond for title subsequently made was to be executed 
by Lumpkin. In fact, the understanding was directly to the con- 
trary, and no conditions other than the surrender of the note and 
extinguishment of the debt were agreed on. 3. The note which 
Lumpkin held against Calhoun was actually delivered up and can- 
celed, and no debt was held or claimed by the former against the 
latter until the subsequent note and bond were made _ between the 
parties. 4. This bond and note were made some days after the exe- 
cution of the deed, and this was done as a matter of favor by 
Lumpkin because Calhoun wanted an opportunity to get the land 
back; and it was not done in pursuance of any previous agreement, 
5. The amount which Lumpkin paid for the property, as also the 
amount which Calhoun was to pay under the bond for title, was 
about its true value. 6. The vendee was, by the understanding of 
the parties, to have the possession of the property, and the vendors 
were not to regain it unless they paid the purchase money within a 
given time. Whilst one or perhaps several of these facts might ap 
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pear in such a transaction and it still be a mortgage, yet when they 


all concur the court would be fully justified in finding it at leasta 
conditional sale. 

In determining whether a given transaction amounts to a sale or 
a mortgage, courts of equity must look to the intention of the pat: 
ties to be gathered from their situation and conduct, the surround: 
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ing facts as well as the written memorials of the contract. Cornell 
y, Hall, 22 Mich., 377, 383. if the relation of debtor and creditor 
previously existed one question to be considered is: Does it still 
exist between the parties? In this case such a relation did exist at 
the date of the deed, but the testimony shows that it was extin- 
guished by agreement, and by a subsequent contract Calhoun had 
the mere privilege of refunding the money by a given time and 
receiving 2 reconveyance. This has been frequently held to con- 
stitute the transaction a conditional sale. Robinson v. Cropsey, 2 
Edw. Ch., 138; also 6 Paige, 480; Thompson v. Chumney, 8 Tex., 
339; Ruffier ». Womack, 30 Tex., 342, 343. 

It is a good test as to the relation of creditor and debtor to ascer- 
tain whether or not the apparent vendee has any right of action 
against the vendor for the money which formed the consideration 
of the conveyance. Conway v. Alexander, 7 Cranch, 218. Here it 
appears from the proof that after the deed was made by Calhoun 
and wife, and Lumpkin canceled the note, the latter had no remedy 
whatever against the former parties to recover against them for any 
portion of the debt secured by the original deed of trust. 

The relation of debtor and creditor again commenced between 
them on the 3d of October afterwards, so soon as the bond for title 
and note for the purchase money were executed. Had this relation 
been revived in accordance with a previous arrangement between 
the parties made at the time the latter was executed, it would have 
been a fact strongly showing that a mortgage was intended. But 
the proof is, that the express understanding was directly to the con- 
trary, and that the parties dealt with each other as if no previous 
understanding had ever taken place between them. The fact 
that Lumpkin agreed to sell the land to Calhoun for the precise sum 
to which the old debt would have amounted had it not been paid, 
can make no difference. The agreement to sell was shown to be an 
act of grace on the part of Lumpkin, and the consideration was 
shown to be about equal to the value of the property. When we 
add to these circumstances the fact that the property in the sale of 
22d September, 1877, brought its full value, and that the vendee 
took possession under his deed, the case becomes a very strong one 
to show that no mortgage was intended between the parties. 

In all controversies as to whether an instrument is a mortgage or 
a sale the decision must rest upon the peculiar circumstances of the 
case (Cornell v. Hall, swpra), and the proof or want of proof of one 
fact may be sufficient to turn the scale in favor of one or the other 
of these instruments. In the case of Ruffier v. Womack, 30 Tex., 
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332, this court reversed the judgment below because the judge, in 
his charge, made the question of sale or mortgage to turn Upon » 
whether or not the original evidence of indebtedness had been can 
celed, and not upon the existence or non-existence of the debt itself, 
Had the extinguishment of the debt been made the test, we are Jeq 
to believe, from the reasoning of the court, that the judgment would 
have been affirmed. In this case the debt was paid, and it hag, ip 
addition to the facts proved on that trial, the additional faets of g 
fair price being paid for the property and possession given to the 
vendee in accordance with the deed. The transaction has all the 
appearance of a conditional sale, and when that is the case the eyj. 
dence should be very clear to convert it into a mortgage; and we 
cannot say that the district judge erred in holding that the present 
was a conditional sale upon the facts proven. 1 Jones on Mort, 
§ 260. 

But admitting that the proof sufficed to show the transaction q 
mortgage, still the appellant could not recover, because she did not 
offer in her pleadings to pay the debt which the mortgage was 
given to secure. Divested of all homestead questions, it is very 
clear that before a mortgagor can recover possession of property of 
which the mortgagee is rightfully in possession, he must tender the 
amount of money due on the mortgage. Morrow v. Morgan, 4 
Tex., 304; Hannay v. Thompson, 14 Tex., 142. Where the posses 
sion is unlawfully obtained, of course no such tender is necessary; as 
by an illegal foreclosure of the mortgage (Morrow v. Morgan, supra); 
or by tampering with the mortgagor’s tenant and inducing him to 
yield up possession or attorn to the mortgagee. Loving v. Milliken, 
2 Tex. Law Review, 7. 

Here possession was yielded by the mortgagor to the mortgagee, 
as if he were entitled to it under the terms of the agreement, and 
no question as to his right of possession was ever made. In fact it 
seems that it was part of the agreement itself, as interpreted by 
both parties. Nor did the claim of homestead set up by the appellant 
relieve her of the necessity of making this tender, for she did not 
establish that claim by proof. Her husband bought the place in 
1865, and they took up their resielence upon it, but lived there only 
two years. They then moved to the residence of her father and 
mother, and whilst residing there her father gave her the Kline 
place. They subsequently removed to this place and resided there, 
and never afterwards at any time occupied the premises in contro 
versy. Their homestead could have been fixed as well upon the 
Kline place as upon the other, for it was her property by fee simple 
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title; and from the testimony of defendant’s witnesses, it does not 
seem that she claimed the place in suit as a homestead after she 
moved from it. She did not have it set aside to her as a homestead by 
the county court in the course of administering her husband's estate, 
and said nothing to the defendant Lumpkin or his attorney about 
it when the transaction was occurring in which her husband ob- 
tained money from him by a mortgage upon these premises. This 
view of the case dispenses with the necessity of considering the 
question as to whether the conveyance of September 22, 1877, was 
an independent attempt to create a lien upon a homestead, or a 
mere change of securities. 

The other assignments of error are either abandoned in the brief 
of appellant’s counsel, or are not made in such manner as under the 
rules to require our consideration. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED, 
[Opinion delivered October 19, 1883.] 





J. R. Puen v. Miron Mays. 
(Case No. 4245.) 


1, CONSTRUCTION OF DEEDS.— Every part of a deed should be given effect to, if 
this can be done; but if it evidence conflicting intentions on its face, the 
object of the grant being considered, effect shall be given to what may 
appear to be the controlling intention of the grantor. 

2, Same.— Upon an interchange of lands, each deed contained a stipulation that 
if the grantee was ousted from possession the deed should be of no effect, 
and he should have the right to re-enter, possess and own the land given in 
exchange; but each deed also contained a covenant of general warranty. 
Held, 

(i) The party ousted of his possession by one having superior title had the 
right to elect whether he would re-enter or rely on his warranty. 

(2) This right of re-entry existed as against a purchaser of the land given 
in exchange, for the law charged him with notice. 

(3) The warranty worked ne estoppel. 


Arrrat from Brown. Tried below before the Hon. A. R. Col- 
man, special judge. 

Pugh brought this action of trespass to try title against Wren 
and Lee. On the 30th day of August, 1878, Pugh and Lee ex- 
changed lands, each executing to the other his deed, containing 
Stipulations as follows: “And it is agreed and understood that if 
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said J. R. Pugh, his heirs and assigns, should be ousted from pos. 
session of said land, above described, then this deed and everythin 
contained in it shall be utterly void and of none effect, and then 
and thenceforth it shall be lawful for the party or parties so ousted 
or evicted, ¢/t/e, his or their said former messuage or tenements and 
premises, with all and singular the appurtenances, to retain, and 
the same to have, repossess and enjoy as his or their former estate, 
anything herein to the contrary.” The stipulations were alike in the 
two deeds, except the names of the grantor and grantee were re. 
versed. The covenant of general warranty was given after the 
above stipulation in said deeds. Both deeds bore date August 30, 
1878, and filed for record same day. One Henry Urquhart filed 
suit in the United States circuit court, at Austin, on the 29th day 
of August, 1878, against Lee and Gilliland, to recover a traet of 
land including that conveyed by Lee to Pugh. This suit resulted 
in a judgment against Lee and Gilliland for the land on the 10th 
day of January, 1879, under which Pugh was evicted by the United 
States marshal on the 29th day of September, 1879. 

On the,9th day of August, 1879, Lee conveyed to Mays, by war. 
ranty deed, the land conveyed to him by Pugh. 

Mays intervened in this suit, after Lee and Wren had filed dis. 
claimer, and in his answer set up his purchase from Lee, and as 
serted Pugh’s covenant of warranty as an estoppel, and asserted 
title by virtue thereof, by way of reconvention. 

The case was tried without a jury, and judgment rendered for 
Mays for the land, from which this appeal was taken. 


G. I. Goodwin, for appellant. 





Warts, J. Com. App.—There seems to be no doubt that the real 
transaction between Pugh and Lee was that of an exchange of 
lands. If not technically such by reason of the nature of the trans- 
action, it was substantially made such by virtue of the stipulations 
in their respective deeds. These stipulations are to the effect that if 
the grantee is ousted or evicted from the land conveyed to him, that 
then his deed to the grantor is to be considered as utterly null and 
void, and he has the right of re-entry. Standing alone these stipu- 
lations admit of no doubt as to their effect or meaning. But the 
doubt arises from the fact that in the respective deeds of the parties 
there is superadded a clause of general warranty. That clause was 
successfully asserted against Pugh in the court below as an estoppel. 
The general rule for construing deeds is that announced in Han- 
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cock v. Butler, 21 Tex., 804, as elementary, and applicable alike to 
written instruments generally, and that is, every part of a deed 
should be harmonized and given effect to, if this can be done; but 
if it is found that there is in the instrument inherent conflict of in- 
tentions, then the main intention, the object of the grant being con- 
sidered, shall have controlling influence. 

In discussing the effect of the covenant of warranty in connection 
with the nature of the transaction and terms of the deed, Mr. Wash- 
burn in his work on real property, vol. 3, p. 475, says: “So the 
extent of the covenant of warranty is often limited and defined by 
the subject matter of the grant.” 

In Grimes and Wife v. Redmon, 14 B. Mon. (Ky.), 234, which 
was an exchange of land, the parties had added, immediately fol- 
lowing the clause of general warranty, in their respective deeds, the 
following: “And it is moreover expressly agreed and understood 
by the parties hereto, that if the land hereby conveyed, or any part 
thereof, should be lost by any prior or better claim, that then, and in 
that case, the land given in exchange for that which is hereby con- 
veyed shall be returned and reconveyed to the said grantor, or so 
much thereof as will compensate said loss, quantity for quantity.” 

There the court held that according to the law applicable to an 
exchange of land, independently of the express contract, either 
party had a right, in case of eviction or ouster from the land re- 
ceived, to re-enter upon the land given, and that such re-entry gave 
title. It was also held that in such case the party was not estopped 
on account of the warranty. The court said: “But the question 
here is not whether Bates had a legal right of entry upon being 
evicted, but whether he was any longer bound to warrant the land 
given in exchange, and we are of the opinion that, whether the 
eviction gave him a legal right of entry upon the land conveyed to 
Smeltzer or not, it extinguished his obligation to warrant that land 
against other claims, and relieved him from any estoppel growing 
out of his warranty.” 

In the case before us, the deeds of the parties to the exchange 
must be taken and considered together, for they are parts of the 
same transaction, which, taken together, evidences the contract of 
the parties. Thus considered, it seems to result that, from the stip- 
ulations contained in their respective deeds, as to’ the right of 
re-entry in case of the ouster of one or the other of the parties, 
it was their paramount and controlling intention that these stipula- 
tions, independently of the law applicable to an exchange of land, 


should so far restrain all the other stipulations in the respective 
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deeds as to give the ousted party the right to elect whether he 
would re-enter upon the land that he had conveyed, or whether he 
would rely upon the other party’s warranty. 

Ilis election, as here, to re-enter certainly would not constitute g 
breach of the warranty contained in his deed. But from the nature 
of the transaction and the stipulations in the respective deeds, an 
election by the ousted party to re-enter would have the effect of 
nullifying the warranty contained in his deed to the other. This 
seems clearly to be the result as between the original parties to the 
deeds; and in this respect Mays could not occupy any better posi- 
tion than his vendor, Lee. Mays bought with notice of these stipy. 
lations; in fact the law charges him with such notice. Peters 9, 
Clements, 46 Tex., 114; Willis v. Gay, 48 Tex., 463. 

In our opinion, Pugh was not estopped from recovering the land 
conveyed by him to Lee, on account of his warranty; and that 
the court erred in rendering judgment in favor of Mays for the 
land. We conclude, and so report, that the judgment of the court 
below ought to be reversed, and that the supreme court should here 
render the judgment that ought to have been rendered by the court 
below, to wit, that appellant J. R. Pugh do have and recover of 
and from Milton Mays, appellee, the land described in the petition, 
and that he have his writ of possession, and also recover all costs 
in this case incurred. 











REVERSED AND RENDERED, 


[Opinion adopted October 19, 1883. ] 





Trex. & Pac. R’y Co. v. A. L. De MIttey. 
(Case No. 1504.) 


1. REMOVAL OF CAUSE.— The application for the removal of this cause is the 
same in every respect as that acted upon in the case of Tex. & Pac. R’y Co, 
v. McAllister, and the decision in that case is followed. 

. EVIDENCE — NEGLIGENCE.— Proof tending to show that there were other 
defects in the road-bed of the company than those particularly alleged, and 
that such defects had existed for some time, is admissible, where the peti- 
tion alleges that there was gross negligence on the part of the company. 
Wharton on Evidence, 30, 41; R. R. Co. v. Nast, 93 U.8., 391, and other 
authorities cited. 

3. SAME — EXEMPLARY DAMAGES.— Evidence of knowledge by the company of 

facts intimately connected with those upon which actual damage done to 

the party rests is admissible to show acts of so wilful and negligent a char- 


69 194 





Le) 




















Trex. & Pac. R’y Co. v. De Mituey. 





Argument for the appellant. 





acter as to make the company liable for exemplary damages. Such a rule 
is not changed by the fact that the jury gave no exemplary damages. 

4, SamME — OPINION.— If the opinion of a witness is sought, such opinion, to be of 
any value, must be based upon facts in the case. 

5 REJECTION OF TESTIMONY.— It is incumbent upon a party complaining of the 
rejection of testimony to show the ground for such rejection; and, if the 
record be silent on that subject, the presumption is that the ruling of 
the court was correct. 

. 

Appear from IIarrison. Tried below before the Hon. A. J. Booty. 

A. L. De Milley sued the Tex. & Pace. I’y Co. for personal in- 
juries alleged to have been sustained while he was a passenger on 
its road on November 6, 1880. ile charges that the injury was 
the result of the gross negligence of the company in permitting its 
road at the point of the accident to remain out of repair for the 
space of three months. ‘The accident was caused by a broken rail. 
He claims that he was at the time a passenger, and that he received 
serious and permanent injuries by reason of that portion of the train 
upon which he was being suddenly and violently precipitated from 
the track over an embankment thirty feet in height. 

To this the defendant company made a general denial, and that 
its road was good, the iron sound, that it made frequent inspections 
of the road, and a day or two before the accident, and that to all 
appearances the iron bar was sound and good; that the accident 
was caused by a broken rail on the west end of a trestle bridge, and 
that the identical bar of iron that broke and caused the accident 
was fully and carefully inspected, and found, to all outward appear- 
ances, sound and good, and that the track under that particular rail 
was carefully repaired by a competent railway man, and was, to all 
appearances, safe and in good repair; that if there was a defect in 
the bar it was hidden and was not discovered on inspection; that the 
weather had suddenly turned cold, and that railway iron was more 
liable to break during such sudden cold spells than in warm weather. 

At the first term of the court after the suit was filed the defend- 
ant filed its petition to remove the cause to the circuit court of the 
United States, at Jefferson, in the eastern district of Texas, and 
gave bond, which was approved by the court, as required by the act 
of congress, which motion was presented to the district judge, and 
was by him overruled. There was a trial at the fall term, 1882, 
resulting in a judgment for the plaintiff for $4,000. A motion for 
anew trial was made and overruled, and notice of appeal given to 
this court. 





James Turner, for appellant, on the sufficiency of the petition to 
remove the cause, cited: Hatch v. C., R. L & P. R. R., 6 Blatch., 
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105; Fisk ». U. P. R. R., 8 Blatch., 243; Dunistown ». Draper, 5 
Blatch., 336; Shaft v. Phoenix Ins. Co., 67 N. Y., 544; Bell v. Dig 
49 N. Y., 232; Berry v. R. R. Co., 64 Mo., 533; Kern ». Tuidekoper 
13 Otto, 485; McComb v. U. P. R. R., 3 Dill., 366; Stewart », Mor. 
decai, 40 Ga., 2; Durham ». Ins. Co., 46 Tex., 182. On other prop. 
ositions: Woolsey v. McMahan, 46 Tex., 64; T. & P. Ry Co, », 
Murphy, 46 Tex., 356; Hutchinson on Carriers, sec. 793; Thompson 
on Carriers, 554, 555. 


W. & NV. A. Steadman and J. B. Sexton, for appellees. 


Srayton, Associate Justicr.— The application for removal of this 
cause from the state to the federal court was based upon the act of 
July 27, 1868, and it is not claimed that the right to recover existed 
under any other of the removal acts. 

The application is in all material respects the same as in the case 
of The T. & P. R’y Co. v. McAllister, decided at the last Austin 
term of this court (59 Tex., 349). In that case it was held that 
the application for removal was insufficient, and we now see no 
reason to change the ruling or to doubt its correctness, and, without 
again giving the reasons for the holding, upon the reasons given in 
that case we hold that the application in this case is insufficient to 
authorize the removal of the cause to the United States court. 

The injury to the appellee was caused by a broken rail, and this 
was alleged in the petition and verified by the evidence for both 
parties. The petition also contained averments that the road of the 
appellant was in bad condition at the time and place where the in- 
jury was inflicted, and for some distance on each side of that place 
from which the cars were thrown from the track; that the road was 
unsafe, and for a long time prior to the injury was known to be so 
to the appellant, who, notwithstanding such knowledge, with a con- 
scious and criminal indifference to the safety of passengers, contin- 
ued to run its trains without repairing its road; and that it failed 
to employ the necessary force to put its road in proper order. 

The petition specified defects in the road which made its use dan- 
gerous, and alleged that the continuance of such condition, and the 
use of the road while it continued, with a knowledge of such con- 
dition, and the dangers resulting therefrom, was such gross negli- 
gence as entitled the appellee to recover exemplary damages. The 
evidence relating to these allegations was conflicting, but there was 
evidence strongly tending to support them. 

On the trial, after proof had been made of the manner in which 
the cars were thrown from the track, two witnesses were permitted 
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to state the general condition of the road in the vicinity of the 
lace where the injury occurred, and to specify other defects in the 
yoad than that from which the injury directly resulted, and they 
were also permitted to state the length of time such defects had 
existed prior to the injury. This is assigned as error, and it is in- 
sisted that the evidence should have been restricted to such defect 
in the road as was the immediate cause of the injury; and this upon 
the theory that the proof must correspond with the allegations. 

The immediate cause of the injury was alleged to be a broken 
rail, which had been in that condition for some time prior to the in- 
jury.” That the proof must correspond with the allegations is well 
settled, but it is not perceived that the rule was violated in this 
case; for the immediate cause of the injury was proved as alleged 
by the witnesses for both parties; and the proof as to the bad con- 
dition of the road, all of which was alleged, was introduced for the 
sole purpose of showing a gross degree a negligence, and a wilful 
disregard for the safety “of passengers by appellant, for the purpose 
of recovering exemplary damages. 

For the purpose of showing that the defect from which the injury 
resulted was negligently permitted to remain, and that due care was 
not taken to keep the road in good order, evidence as to the general 
bad condition of the road at and about the place where the injury 
occurred for some time prior thereto was certainly admissible; as 
was it to show knowledge to the appellant of such defects, and its 
indisposition promptly to remedy them. 

While a single defect might escape the observation of even a 
careful man, and be therefore but evidence of slight neglect, yet, if 
defects were numerous and patent, their existence, if continued for 
any considerable time, would be evidence of gross neglect, weak or 
strong in proportion to the number and character of defects, the 
length of time they had continued, and their openness to observa- 
tion, when considered with reference to the risk resulting to pas- 
sengers from their existence; for all persons and corporations are 
presumed to know the general ¢ondition of their property by the 
use of which in their business other persons may be endangered. 

The general dangerous condition of a railway is a fact to which 
a jury may look for “the purpose not only of ascertaining the degree 
of care used by the owner, but also for the purpose of showing the 
indifference of the owner to the s: ifety of those whom it undertakes 
to transport. 

When a party is sued for damages flowing from a specified neg- 
ligent act, it is ordinarily irrelevant to prove “other similar, but dis- 
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connected acts. “ But where a party is charged with the negligent use 
of a dangerous agency, and where the case against him is that he 
did not use care proportionate to the danger, then the question be 
comes material whether he knew, or ought to have known, the 
extent of the danger. On such an issue as this, it is relevant for the 
party aggrieved to put in evidence of disconnected acts, of whieh 
it was the duty of the defendant to have been cognizant, and which, 
if he were cognizant of them, would have advised him of the extent 
of the danger, and would have made it his duty to take precautions 
which would, if faithfully applied, have prevented the injury sued 
for. Thus, in an action against a railroad company for injuries gus. 
tained from a car running off the track, evidence has been received 
to prove seven or eight runnings off of the track on the same road by 
the same line of cars in the previous month.” Wharton’s Law of Ey) 
dence, 41; Indianapolis R. R.v. ilorst,93 U.S., 201; Mobile R. R 
». Ashcroft, 48 Ala., 15; Faucett v. Nichols, 64 N. Y., 384; Grand 
Trunk R. R. Co. v. Richardson ef al., 91 U. S., 454; Buckley », 
Leonard, 4 Denio, 501; Keenan v. Hayden, 39 Wis., 560; Stephen's 
Digest of Law of Evidence, part 1, ch. 3, arts. 11, 12, and notes, 

* Knowledge, however, must usually be proved inductively from 
facts by which notice to the party can be inferred; and hence, within 
well ascertained limits, evidence of overt acts of the same class ag 
that under investigation is admissible for the purpose of proving 
scienter or intent, or of negativing accident.” Wharton's Law of 
Negligence, 30. 

‘Lhe purpose for which the evidence in this cause was admitted is 
shown by the bill of exceptions to have been to sustain the ap 
pellee’s claim for exemplary damages. To sustain that claim it 
became important to establish against the appellant, not simply that 
it was negligent, but that the injury resulted from its gross negli- 
gence. If it appeared that the condition of the road, at and about 
the place of the injury, was such as could not have escaped the ob- 
servation of a person operating mgchinery so dangerous as railways 
operate, if in good faith and with due care it was intending to dis- 
charge its duty to the public, then upon the question of knowledge 
of the unsafe condition of the road by the company, which was a 
pertinent inquiry upon the question of exemplary damages, the jury 
might look to all the facts so intimately conneeted for the purpose 
of “determining whether the appellant knew, or ought to have 
known, of the dangerous condition of its road; and the jury might 
also look to the time during which the road in that vicinity had 
been in bad order, as well as to the failure of the company to employ 
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the necessary labor to put the road in good order, for the purpose 
of determining whether or not the injury resulted from the indif- 
erence of the company to the safety of passengers; for if it knew 
of the defects,and operated the road indifferent to the danger re- 
sulting to passengers therefrom, then just such a state of facts was 
shown as would have subjected the road to exemplary damages. 

There was no conflict in the evidence as to the cause of the injury; 
the only contest was as to whether or not the existence of that 
cause resulted from the negligence of the appellant, and the. degree 
of that negligence. Dearing, as the evidence did, upon the question 
of negligence, upon the knowledge by the appellant of the condi- 
tion of its road, and upon the animus of the appellant, elements in 
claims for exemplary damages which coulg, perhaps, be more fully 
illustrated by the management and condition of the road in the 
vicinity than otherwise, it was admissible, and the fact that the jury 
gave no exemplary damages cannot change the rule. 

In the attitude of the present case it becomes unnecessary for us 
to determine whether or not the evidence objected to would have 
been admissible to establish a claim for actual damage; but such 
evidence would seem to be admissible in all cases when the defense 
is that the injury resulted from accident. Wharton’s Law of Evi- 
dence, 38; I’'aucett v. Nichols, 64 N. Y., 377. 

The third assignment relates to the admission of the testimony of 
the witness Taylor and others, to the effect that the same train on 
which appellee was injured was near the same place, on the same 
day, again thrown from the track by a broken rail. This testimony, 
as that before referred to, was admissible for the same reasons. 

The fourth assignment relates to the rejection of the evidence of 
the witnesses Ilorne, Magnus, Smith and McGrow. The bill of ex- 
ceptions shows that the appellants, for the purpose of rebutting tes- 
timony offered by the appellee, to the effect that the rail from which 
the injury resulted had been broken for ten or fifteen days, sought 
the opinion of those witnesses as to what would have been the effect 
upon passing trains if the rail in question had not only been broken, 
but had in part been removed from the track. The testimony was 
objected to, as the judge who tried the cause states in the bill of ex- 
ceptions, because there was no proof sustaining the hypothesis upon 
Which these opinions were sought. Such being the case, and we 
must take the statement of the judge to be true, there was no error 
in excluding the evidence’ for if the opinion of a witness is sought, 
such opinion, to be of any value, must be based upon facts in the 
case. 
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It is claimed that counsel objecting to the evidence gave no rea. 
son for the rejection. This is in conflict with the statement of the 
judge explanatory of the bill of exceptions; but if true, it is nog 
perceived that such fact could benefit the appellant. 

It is incumbent upon a party who complains of the rejection of 
testimony to show the ground of the rejection, and, if the record 
be silent upon that subject, the presumption would be in favor of the 
correctness of the ruling of the court. 

It is claimed that a new trial should have been granted on ae. 
count of the juror Taylor, who had served upon a jury in another 
cause based mainly upon the same facts as this, but between the ap 
pellant and another plaintiff. It is contended that the juror, when 
interrogated under oath as to whether he had been a juror in the 
other case, answered that he had not, when in fact he had been, 
and that by such answer appellant was prevented from challenging 
him. 

Upon the motion for new trial based upon this matter, an issue of 
fact seems to have been tried by the judge, who finds that no such 
question was put to the juror, and this finding corresponds with the 
statement of the judge made from his own memory in signing the 
bill of exceptions. If the ruling of the judge be one which this 
court would revise, the record in this case does not bear such con- 
clusive evidence of an erroneous finding by the judge in this respect 
as to justify this court in setting it aside. It rests with those who 
seek information upon which to base a challenge for cause to ask the 
necessary and proper questions. 

The verdict of the jury is large, but not so large as to justify this 
court in setting it aside upon the ground that it is excessive. 

Under the evidence we cannot say that the verdict is aught than 
an honest, conscientious and impartial estimate by the jury of the 
damage actually sustained by the appellee. 

The charge of the court presents the question of the negligence 
of the appellant fairly to the jury. The court instructed the jury 
as to the duty of a railway company to construct its road with good 
and suitable material, and to maintain it in good order, and informed 
the jury that a failure to do so was negligence. This was not an 
invasion of the province of the jury; for the whole question as to 
the condition of the road was left to the finding of the jury. 

The record presents no gause requiring the reversal of the judg: 
ment, and it is affirmed. 

AFFIRMED. 
[Opinion delivered October 19, 1883. 
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Trxas & Sr. Lovis R. R. Co. v. Josernvus Youna. 
(Case No. 1530.) 


1, NeGiuiceNce — RAILWAY COMPANY, DUTY OF AS TO CATTLE-GUARDS.— Asa 
general rule, it is the duty of a party to protect himself from the injurious 
consequences of the wrongful acts of another, if he can do so by ordinary 
effort and care, or at a moderate expense, for which he may charge the 
wrong-doer; and where by the use of such remedies he can prevent loss, he 
can only recover for such loss as could not be thus prevented. 

9, SaME.— But to this rule there are exceptions; as where a railway company, 
by the construction of defective cattle-guards, jeopardizes the growing crops 


of a farmer, there is no obligation on the latter, who is not presumed to be 


skilled in such work, to assume the risk of having the defect corrected, or of 
exercising his judgment to select some one skilled in such work to do it for 
him. In such case, the farmer through whose inclosure the road runs may 
leave the whole matter of constructing and repairing stock-guards in the 
hands of the company, which has impliedly contracted to perform the work, 
and he is not chargeable with contributory negligence if damage shall result 
from his not attempting to repair the defect. 

8. Same — STATUTE CONSTRUED.— The statute (R. S., 4243) which authorizes the 
owner of the land to construct or repair cattle-guards is not obligatory, but 
permissive only, and does not qualify or impair the obligation imposed on 
the railway company, whose road-bed crosses the inclosed lands of another, 
to construct and keep cattle-guards in proper repair. 

4, DISTINGUISHED. — This case distinguished from Loker v. Damon, 17 Pick., 288, 

5. MEASURE OF DAMAGES.— The proper measure of damages for destruction of 
growing crops is their value at the time of their destruction, Following 
Sabine & E. T. R’y Co. v. Joachimi, 58 Tex., 456. 

6, CASE DISCcUSSED.— Ward v. Paducah R. R. Co., 4 Fed. Reporter, 862, discussed 
and distinguished from this case, 


Arrprat from Titus. Tried below before the Hon. B. F. Estes. 
H. M. Whitaker and Chas. T. Bonner, for appellant. 
No briefs on file for appellee. 


Stayton, Associate Justice.— The statutes of this state make it 
the duty of a railway company to erect and keep in repair all neces- 
sary cattle-guards, at all places at which a railway enters an inclosure, 
sufficient to protect everything therein from the depredations of 
stock of every description; and they also provide that, in case 
of the failure of any railway company so to construct and keep in 
repair such cattle-guards, such company shall be liable to any person 
injured by such neglect for all damages that may result therefrom. 
R. S., 4240-4944. 

The statutes also give to the owner of any inclosure the right to 
construct or repair such cattle-guards at the expense of a railway 
company, if it fails todoso. R.S., 4243. 
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That the crops of the appellee were destroyed by stock which 
entered through cattle-guards which the appellant only completed 
so far as to enable it to operate its trains, but not so fully as to pre- 
vent the passage of stock through them, is well established by the 
evidence, and that they had been in that condition fora considerable 
time is also shown. 

It is claimed that, although it is the duty of a railway company 
to erect and keep in good order all necessary cattle-gui rds, and that 
for a failure to do so it becomes liable for any damage which may 
result from such neglect, yet that a railway company is not liable 
for such injury if the owner of the inclosed lends fails to construct 
or repair such cattle-guards, as the statutes permit him to do. That 
his failure is contributory negligence, which will preclude a recovery 
by him. 

The general rule is thus stated: “It is the duty of a party to pro. 
tect himself from the injurious consequences of the wrongful act of 
another, if he can do so by ordinary effort and care, or at a moderate 
expense, for which effort and expense he may charge the wrong. 
doer. And where by the use of such means he may prevent loss, ie 
can only recover for such loss as could not thus be prevented.” 
Field’s Law of Damages, 21. 

The determination of this question depends upon whether or not, 

- under all the facts and circumstances in proof, the appellee used or- 
dinary care; for if he used such degree of care, he cannot be said 
to have contributed to produce the injury of which he complains, 
and of whichtit cannot be denied that the negligence of the appel- 
Jant was the proximate cause. Shearman & [edfield on Negli- 
gence, 2 

Railway companies pursue a public employment in the careful 
exercise of which, in the proper construction and maintenance of 
their roads, the public is deeply interested; for upon this largely de- 
pends the safety of lives and property transported by them. To 
enable them so to prosecute their business they are given powers 
not given to persons engaged in business not public, through which 
they are enabled to appropriate and exclusively control their road- 
ways. Those who undertake to construct and operate railways do 
so voluntarily, and they undertake for a degree of skill and knowl 

edge in the business, and in the selection of agents, equal to the im- 
portance and risks incident to the business, anit also that such skill 
shall be faithfully exercised. 

The construction of railways is a business not of common knowl 
edge, but toa large extent of professional skill. What may be done 
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with safety to or about a railway track may not, even in the con- 
struction or repair of a cattle-guard, be known to a person with no 
experience or knowledge in re ‘fe ‘rence to railway construction. Such 
being true, can it be said that the failure of a farmer, through whose 
farm a railway runs, to construct or repair a cattle-guard, which the 
company is charged by law, and its own voluntary undertaking, 
with the duty of repairing or constructing, is a failure to use ordi- 
nary care? 

If, in attempting to construct or repair a cattle-guard, a farmer 
unskilled in the business should improperly perform the work, he 
would be responsible in damages which might result therefrom; he 
having voluntarily undert ken the work, ¢ oul | not claim exemption. 

If such person voluntarily undertakes to employ another to per- 
form the work, the necessity of judging of the capacity of the per- 
son employed is cast upon him, as well as the responsibility for 
injury resulting from the defective execution of the work; for, in 
each case, he impliedly undertakes for sufficient skill in himself, or 
the person selected to properly do the work which he voluntarily 
undertakes. 

We are of the opinion that the exercise of ordinary care does not 
impose upon any one the necessity of assuming such a risk, by hav- 
ing the work done under his own supervision, nor by exercising his 
judgment in the selection of a person skilled in railway construction 
to supervise or do the work; and that a person through whose in- 
closure a railway runs may leave the whole matter of constructing 
and repairing stock-gué ids in the hands of those who have volun- 
tarily assumed the duty, and have impliedly contracted to perform 
it, without being chargeable with contributory negligence 

This is not a case in which the owner of property, used in no pub- 
lic or dangerous employment, has failed to repair a known defect 
therein, caused by the wrong or negligence of another, which might 
have been easily repaired, and thereby a progenies injury avoided, 
as was the case supposed in Loker v. Damon, 17 Pick., 288. 

The right of the appellee to enter mn a appellant’s roadway, 
and in any manner to interfere with it, is only a permissive right 
given by the statute, without which an ghators. ‘rence by him would 
be a trespass, which he may exercise or not at his option, without 
liability to be charged with contributory negligence, if he elects not 
to exercise it. 

Considering the dangerous character of the business of maintain- 
ing and operating railways, the high degree of care necess: sary 
therein, and the importance of such companies having the exclusive 
control of their roadways and their construction, it w ‘ould seem that 
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they should not be relieved from liability arising from neglect of a 
duty imposed by statute, in reference to their ro: adway S, iN any case, 
under the plea that the party injured by their neglect might have 
done that which the statute declares shall be per formed by such 
companies, and which they have impliedly contracted to perform, 

The facts in this case justified the court below in holding that 
there was no such negligence of the appellee shown as would pre- 
clude a recovery by him. The case of Ward v. Paducah R. R. Co,, 
4 Fed. Reporter, 862, upon which appellants rely, contains no oun: 
trary ruling, but simply holds that, in the absence of statutory duty 
resting on a railway to construct cattle- guards, it is the duty of a 
farmer to use ordinary care to avoid injury which may result to him 
by the failure of a railway company to construct them. An im. 
proper measure of damage, however, was applied. 

The court below gave judgment for the value of the crops which 
probably would have been raised on the farm had the crops not 
been destroyed before maturity, the value of similar products being 
made the basis, and the probable yield estimated from opinions of wit- 
nesses. This was error. The true measure of damages was the 
value of the crops at the time they were destroyed. Sabine & E, 
T. R’y Co. v. Joachimi, 58 Tex., 456. 

In arriving at that, from the very nature of the question, great 
liberality in making proof must be allowed, and even the opinions 
of witnesses qualified by experience to speak upon the subject would 
be admissible. 1 Wharton on Evidence, 447, 448; 1 Greenleaf, 440, 
note. But at last the question is, what was the value of the prop- 
erty at the time it was destroyed? 

That the value of the probable yield at the time the crop would 
have matured and been gathered is not the true measure is evident, 
for at any stage in the growth of a crop it requires labor to culti- 
vate and gather it, more or less, as the crop may be advanced, and 
these elements go into the make-up of the value at maturity. If 
the crop be destroyed before maturity the labor of the farmer is not 
further directed to it, and he is free to embark in other profitable 
employment. To give the value of a matured and gathered crop 
would be to give compensation for labor never performed, and for 
an injury never received. 

The record does not contain sufficient evidence to enable this court 
to render such a judgment as would be just to both parties, and for 
the error indicated the judgment will be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 

[Opinion delivered October 20, 1883. ] 
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Jos. S. Witttams anp Wire v. Tue T. & P. R. R. Co. 
(Case No. 1509.) 

1, Fact CASE.— See statement of case for petition in a suit by husband and wife 
against a railway company, for damages claimed on account of the alleged 
negligent killing of their child, held not sufficient. 

9, NEGLIGENCE OF PARENTS.— Though in a suit by a child for damages on 
account of injuries received through the culpable negligence of another, it 
will be charged with only such discretion in realizing and avoiding danger 
as achild of its years and observation would exercise, and if it be wanting 
in discretion, the fact that the negligence of the parents may have contrib- 
uted to its injury can offer no excuse, yet, if the action be by the parent 
of the child who was killed by the injury, the rule is different; in the latter 
case, if the negligence of the parents contributed to the death of the child, 
they cannot recover. 

3, DISTINGUISHED.— This case distinguished from G., H. & H. R’y Co. v. Moore, 
59 Tex., 64; Evansich v. G., C. & 8S. F. Ry Co., 57 Tex., 123-126; and Tex. 
& P. R’y Co. v. O'Donnell, 58 Tex., 28. 


Arrrat from Wood. Tried below before the Hon. John C. Rob- 
ertson. 

This suit was brought by Joseph Williams and his wife against 
the defendant company, alleging in substance that on the 17th of 
December, 1880, their son George, a child about eight years old, 
left his home without their knowledge, and engaged in playing on 
the platform at defendant’s depot; that the ‘de fendant company, 
knowing this, continued to move the cars by the platform, until the 
child, in attempting to leap from the platform upon the moving car, 
fell and was run over and killed by the car; that the car was de- 
tached from the engine, and that no one was upon it; that no one 
of mature age or discretion was with the child to protect it from 
danger; that knowing the danger the company’s agents “ willingly ” 
neglected to make, order or advise the child to go away; that the 
plaintiffs and others had, prior to that time, instructed the railway 
company, its agents and employees at that place, to make their 
children go away if found playing on the platform, and if necessary 
to whip them to compel them to go away. They claimed actual 
damages $1,300, and exemplary damages $10,000. The defendant 
excepted to the sufficiency of the petition, und the exceptions were 
sustained. 


Hart & Buchanan and Giles & Cate, for appellants. 
James Turner, for appellee. 


C. B. Stewart, also for appellee. 
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West, Associate Justice.— Taken and considered together ag a 
whole, we have come to the conclusion that the district court com- 
mitted no error by its action in sustaining the exception and de. 
murrer to the pleadings of the appellants as amended. 

There is no averment in the amended petition that cay be pro 
erly said to charge such negligence on the appellee, under the facts 
detailed, as would make it, under our previous rulings, responsible 
in damages to the appellants. 

There is an averment to the effect. that the moving car was de 
tached from the engine, and that there was no person on it at the 
time when the child was killed by it. But it is not distinetly stated, 
nor does it anywhere sufficiently appear from the pleadings, that 
this act of negligence of appellee, if indeed under the special faets 
set up in this case it can be called negligence to have no one on 
the moving car in question, was the direct cause of the injury. It 
is not alleged that the presence of some one on the car would have 
prevented the accident. 

It is nowhere alleged or pretended that, after the child attempted 
the fatal leap, any care or diligence on the part of the appellee 
could have saved his life. On the contrary, it is shown with 
reasonable clearness and certainty from the pleadings of appellants, 
that the appellants were informed and had been made aware of the 
danger that attended the playing of children on the platform in 
question, and that they had information, at the very least, that 
children did frequently expose themselves to danger there. 

Their pleadings disclosed the fact that, under the circumstances, 
it was dangerous for children of tender years to so expose them- 
selves. It was, as appears from their own version of the matter, 
the fault of the appellants that so voung a child as the deceased was 
permitted or allowed to be exposed to such danger; and though, 
owing to its tender years, negligence in this respect of himself, or 
even of his parents, could not be charged against him (G., I. & H. 
vy Co. v. Moore, 59 Tex., 64), vet when the suit is brought, as in 
this case, by the surviving parents, very properly, in considering the 
question of recovery, a different rule will govern. 

In this case, this negligence of appellants which could not be im- 
puted to the child will be considered in quite a different light when 
the suit is brought for the benefit of the appellants. They, it ap- 
pears, were guilty of negligence in exposing their child to danger. 
To this extent they contributed to the fatal result, and under the cir- 
cumstances as alleged, being in fault, they cannot recover. 

There is no pretense that the injury was inflicted designedly or 
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wilfully by the appellee, or that it resulted directly from any negli- 
gence or want of foresight and proper care on the part of the 
vellee. 

Peder all the facts as set forth, we are of the opinion that neither 
the child, if living, nor its surviving parents can maintain this 
action. 

This case differs widely from the two cases of Evansich wv. G., C. 
& 8S. F. R. R. Co., 57 Tex, 123 and 126, and of Tex. & P. KR. R. 
Co. v. O'Donnell, 58 Tex., 28. 

It is also very different in its features from the case of H. & T. 
C. R. R. Co. v. Simpson, vol. 2, p. 107, Tex. L. Rev., and from the 
ease of The Gal., IL. & H. R’y Co. v. Moore, 59 Tex., 64. All these 
cases, and as many others as have been accessible to us, have been 
examined with great care. Cooley on Torts, pp. 660-663, and 
notes. 

We are of opinion that there is no error in the judgment, and 
that it ought to be affirmed. 

AFFIRMED. 

[Opinion delivered October 23, 1883. ] 





M. Hevpr v. B. B. Wessrer. 
(Case No. 1522.) 


1, MALICIOUS PROSECUTION — CHARGE OF THE CoURT.— The following charge 
of the trial court is held to be erroneous: “If the plaintiff was discharged 
from the prosecution by the examining magistrate who examined the case, 
then the presumption of law is, that there was no probable cause; but if the 
evidence further shows that the defendant had reasonable cause to believe, 
and did believe, that the facts stated in the complaint were true, then he 
would have such probable cause as the law contemplated,” because (1) The 
discharge of the defendant in a criminal prosecution does not raise a pre- 
sumption of probable cause. (Following Griffin v. Chubb, 7 Tex., 614.) 
2) The want of probable cause is a question of fact for the jury to deter- 
mine, and such charge gives to that fact a prominence to which it was not 
entitled, 


2, Same.— A charge as to the presumption arising from a certain state of facts, 
unless a conclusive presumption arises, is a charge on the weight of evi- 
dence. 


Arrrat from Cass. Tried below before the Hon. B. T. Estes. 

B. B. Webster, by his father as next friend, brought this action 
against M. Heldt for malicious prosecution, among other things alleg- 
ing that, in connection with William Braxton and Jeff Benjamin, he 
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was charged by appellant with fraudulently and wrongfully appro- 
priating with Heldt’s consent eight hundred pounds of cotton geeq 
of the value of $24, the property of Heldt. Upon the examinatioy 
before the justice all the parties accused were discharged, Webster 
alleged loss of reputation and character by reason of this act of 
Heldt, and also prayed for vindictive damages. Heldt answered by 
a general denial. <A judgment for $14 actual and $251 punitory 
damages was given; from which this appeal is prosecuted. 1 


O Neal & Son and J. I. Henderson, for appellant. 


I. A. O’ Neal and Geo. T. Vaughan, for appellee. 


Sraytoy, Assocrate Justice.— This action was brought by the 
appellee by next friend to recover damages for malicious prosecution, 
It appears that the appellant had instituted and prosecuted to hear. 
ing before a justice of the peace a complaint in effect charging the 
appellee and others with the theft of cotton. Upon that hearing 
the appellee and the others with whom he stood charged were 
discharged. 

Upon the trial of this cause the jury were instructed: “If the 
plaintiff was discharged from the prosecution by the examining 
magistrate who examined the case, then the presumption of law is that 
there was no probable cause; but if the evidence further shows that 
the defendant had reasonable cause to believe, and did believe, 
that the facts stated in the complaint were in fact true, then he 
would have such probable cause as the law contemplates.” This is 
assigned as error. 

This question was decided in the case of Griffin v. Chubb, 7 Tex., 
614, and it was there, in accordance with authority, held that a ver- 
dict of “not guilty” and discharge of the defendant in a criminal 
prosecution instituted by the defendant in the suit, who had testi- 
fied in the criminal prosecution, did not raise a presumption of the 
want of probable cause. 

The correctness of this ruling is not questioned by the appellee, 
but it is contended that the subsequent part of the charge corrected 
the error, and that the want of probable cause was fully shown by the 
evidence. 

Whether there was want of probable cause.was for the jury to 
determine under the facts in evidence; and they might consider, 
in making up their verdict, the fact that the appellee had been dis- 
charged by the examining court; but the charge of the court was 
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incorrect as matter of law, and gave to that fact a prominence to 
which it was not entitled. 

Any charge as to a presumption arising from a given state of 
facts, unless in those cases in which the law raises a conclusive pre- 
sumption, in the nature of things, is a charge upon the weight of 
evidence, and, although other parts of the charge given may have 
been correct, such an error will require a reversal of the judgment; 
and the fact that thiscourt might be of the opinion that the evidence 
in the case justified the verdict found would not change the rule. 
The defendant was entitled to have the case submitted to the jury 
without any intimation from the court as to the putative force of a 
given fact. That was not done. 

The other assignments of error have been considered and are not 
deemed to be well taken. 

For the error indicated, the judgment of the court below is re- 
versed and the cause is remanded. 

REVERSED AND REMANDED. 


[Opinion delivered October 23, 1883. 





B. O. Wueartry v. Fannie Grirrin. 
(Case No. 1526.) 


1, HOMESTEAD RIGHT — INTEREST IN LAND.—The homestead right of the wife 
attaches to any interest in land owned by husband and wife in common, or 
by either separately. Such a right will attach to an equitable estate, an 
estate for life, or even to a leasehold interest. 

2, SaAME.— Such right can only be divested, so long as it is not abandoned, by a 
conveyance made by the husband and wife in accordance with law. 

3, SAME— SCHOOL LAND CERTIFICATE.— A purchaser of school land, who, with 
his family, settles upon such land, receives the requisite legal certificate, 
and pays whatever sums of money are necessary when due, and afterwards 
assigns for value his certificate to another, not being joined by his wife, 
does not divest her of her homestead interest in the land. 

4, SamE— RIGHT OF THE PURCHASER.—In such case, the second purchaser has 
no right to the land under such transfer; nor can he, when the wife has 
offered to pay the sums of money yet due or to be due on the certificate, re- 
cover from the wife whatever money he has paid to the original purchaser 
under such facts. 

», SAME— CASES CITED.— Wilder v. Haughey et ux., 21 Minn., 107; Stinson v. 
Richardson, 44 Iowa, 373, discussed and approved. 

6. SAME— ADJUSTMENT OF EQUITIES. —The husband has the right to adjust 
equities existing prior to the attaching of the homestead right (White v. 
Shepperd, 16 Tex., 163; Clements v. Lacy, 5i Tex., 150; Gillum v. Collier et 
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als., 53 Tex., 592); but in the case at bar no such equities existed at the time 
of the transfer, and hence this rule does not apply. 

7. Costs.— Where the petition prays for the recove "y of the land in contro. 
versy, also for the purchase money of the certificate, as well as for money 
paid in accordance with the terms of the paren ate, and a decree ig ren- 
dered in favor of the plaintiff for the latter item alone, then, in such cage 
the costs of suit will be adjudged against the plaintiff. : 


Aprrat from Cass. Tried below before the Hon. B. T. Estes, 
The opinion states the necessary facts in the case. 


Geo. T. Vaughan and H. A. O Neal, for appellants, cited: Pepper 
v. Smith, 54 Tex., 115; White v. Shepperd, 16 Tex., 172; Clements 
v. Lacy, 51 Tex., 160; Flanagan v. Pearson, 50 Tex., 383; Johnson », 
Newman, 43 Tex ., 642; Sayles’ Pl. & Pr., secs. 689, 726-730, 759; 
R. S., arts. 1335, 1339, 1421. | 


O' Neal & Son, for appellee, cited: Perkins v. Miller & Sayers, 1 
Tex. Law Rev., 397; IR. S., arts. 4036, 4037. 


Srarron, Assoctate Jusrice.— This suit was brought by the appel- 
lant against the appellee and her husband, John Griffin, to recover 
about one hundred and twenty-five acres of land which was for. 
merly Cass county school land, and by supplemental petition he 
sought to recover the purchase money which he had paid. 

It appears that in 1866 the appellee, she then being a widow with 
children, settled upon the land in controversy, buying a small 
improvement then on the land, knowing that it was school land 
belonging to Cass county, and intending to buy it when it should be 
placed upon the market. 

In 1872 the appellee married her co-defendant, John Griffin, who 
lived with her upon the land until some time in the vear 1880, when 
he abandoned her, since which she and her children have contina- 
ously resided upon the land, having no other home. 

In 1877 John Griffin bought the land from Cass county and made 
a payment, at the time of the purchase, of one-eighth of the pur- 
ehase money, and gave to the county his o! bligation to pay the resi- 
due of the purch: ase money, which amounted to $109.82, and received 
a certificate of purchase. The purchase money unpaid was to be 
paid in eight annual instalments, of which Jobn Griffin paid those 
falling due for the years 1878, 1879 and 1880, and the obligation 
executed by Griffin as well as the certificate of purchase provided 
that, upon failure to pay any instalment when due, the entire pur 
chase money should be payable. 
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Griffin abandoned his wife and transferred the certificate of pur- 
chase to appellant, for which he paid to him $100, and assumed the 
payment to Cass county of the balance of purchase money due. 

In November, 1880, the appellant presented the certificate of pur- 
chase given by Cass county to the proper officers of the county, paid 
the purchase money due and received a deed to himself for the land, 
and upon that he relies for title. It does not appear that Griffin 
ever, in any manner, contributed to the support of the family or the 
appellee after he abandoned them, nor that he ever acquired another 
homestead. The appellee tendered to the county the amount due 
for the year 1881, and it was refused for the reason that the appel- 
lant had then paid all the purchase money due. 

The cause was tried by the court and a judgment rendered for the 
defendant for the land, but directing that the appellee pay into court 
for the appellant, by the February term thereof for the year 1884, 
the sum which appellant had paid on the purchase money, with inter- 
est from the time of such payment. The judgment also provided 
that, in the event of the failure of appellee to pay the money as 
directed, the land should be held subject to satisfy the amount so 
paid, but there was no formal order such as is usual in the foreclos- 
ure of liens. 

The proposition under the first assignment of errors gives the 
substance of that assignment, and is: “The homestead right is 
dependent upon the legal title to the land, which must be in either 
the husband or the wife, or both. It does not vest, and cannot be 
set up, against a vendor or his assignee until the purchase money is 
paid.” 

The second assignment of error is: “The court erred in holding 
that the defendant Fanny Griffin has a homestead right in the land 
here in controversy, and that her signature and separate acknowl- 
edgment are necessary to give validity to the transfer from John 
Griffin to plaintiff of the certificate of purchase issued to said John 
Griffin by E. Croft, the county judge.” 

These assignments will be considered together. 

There is nothing in the constitution or laws of this state which 
prevents the homestead right of the wife from attaching to any in- 
terest in land which may be owned by the husband or wife, or by 
the community, and be used as homestead; and the great current 
of authority is to the effect that the homestead right will attach to 
an equitable estate, an estate for life, or even to a leasehold interest. 
The authorities bearing upon this question are given in sections 170, 
171, 172, 174 and 176 of Thompson on Homesteads; and these 
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authorities and the reasons given therein are deemed conclusive of 
this question. 

It follows that when the homestead right has attached, however 
feeble may be the estate to which it attaches, it can only be di. 
vested, so long as it is not in some way abandoned, by a conveyance 
made by the husband and wife in the martner prescribed by law, 

In the case of Wilder v. Haughey and wife, 21 Minn., 101, it ap- 
peared that Haughey had purchased of the state a quarter-section 
of school land, on which he had paid fifteen per cent. of the pur. 
chase money and some interest subsequently falling due, upon the 
residue of the purchase money, and that he had received the usual 
certificate of purchase, and had entered into the possession of the 
land, using it asa home for his family. He also paid the annual 
interest on the residue of the purchase money up to June 1, 1868, 
On June 7, 1867, he assigned the certificate of purchase to Wilder 
& Co. as security for a debt, and failing to pay the same, a suit 
was brought to foreclose the mortgage created by the assignment 
of the certificate of purchase, and it was held that Haughey had 
such an estate in the land as would sustain the homestead claim, 
and that the assignment, in way of mortgage, made without the 
consent of the wife, could not be enforced. 

The same ruling was made by the same court, under similar facts, 
in the case of Hartman ». Munch, 21 Minn., 107. 

In the case of Stinson v. Richardson, 44 Iowa, 373, it appeared 
that Stinson, being a married man, purchased land and paid a part 
of the purchase money, and took a bond for title. He afterwards, 
with his wife, resided upon the land, and while so residing sold the 
land to Richardson, who, among other things, agreed to pay the 
balance of the purchase money. The wife of Stinson brought suit 
to set aside the sale upon the ground that she had not joined in the 
conveyance, and her action was sustained. The right of a husband, 
in good faith, to adjust equities existing prior to the attaching of 
the homestead right has been recognized in a number of cases in 
this court. W hite v. Shepperd, 16 Tex., 163; Clements v. Lacy, 51 
Tex.,150; Gillum ». Collier ef a/., 53 Tex., 592. 

This case, however, does not come within the rule recognized in 
those cases. No part of the purchase money was due at the time 
the certificate of purchase was assigned, and all of it will not be 
due until January, 1885. The transfer does not seem to have been 
made to recover the balance of the purchase money that would fall 
due by an equitable adjustment with the vendor, nor with any 
other person then having any interest either in the land or in the 
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purchase money to become due; but it clearly appears to have been 
the intention of the husband of the appellee to sell the property 
and of the appellant to buy it, and thereby divest the ,homestead 
right of the wife, without her consent, and, so far as the record 
shows, without any necessity whatever for such sale; and this oc- 
curred after John Griffin had abandoned his wife, and thus had 
indicated an intention no longer to regard the marital rights of the 
wife or his own duties. At the very time the appellant purchased 
he seems to have been informed by the husband of some disagree- 
ment between him and the wife, and he was affected with notice 
that the property was homestead by its actual occupancy by the 
appellee and her children. Under such facts the court below very 
properly held that the rule invoked bad no application. 

Nor do the facts of this case bring it within the rule that as 
against a vendor of land a homestead right cannot be set up to de- 
feat the recovery of unpaid purchase money. That rule is intended 
and operates solely for the benefit of the vendor who holds a lien, 
in the nature of things older than any homestead right in the 
vendee can be, or for some person who, by assignment or otherwise, 
becomes legally entitled to enforce such lien; but asagainst all other 
persons having no lien prior to the vesting of the homestead right, 
it is whoily unimportant whether the land has been paid for or not. 

It has been held by this court that a vendor who had made an 
executory contract to convey land upon payment of the purchase 
money might, in default of payment, annul the executory contract 
and sell to another and thus pass good title. Howard ». Davis, 6 
Tex., 182. From this rule, however, the appellant cannot receive 
any benefit; for the right of Cass county to disregard its contract 
to sell, and to resell to some other person, depended upon whether 
or not, at the time Cass county made the conveyance to the appellant, 
Griffin was in default in his payments. He is shown not to have 
been so, and with that fact fails all claim to ¢ét/e in the appellant 
save a mere legal title which he held in trust for those who had the 
equitable right to the land upon payment of the purchase money. 

Whatever rights the appellant has, and he certainly has none to 
the land, he must take by subrogation. The court below held that 
he was entitled to recover the purchase money which he had volun- 
tarily paid, with interest upon it from time of payment, and that the 
appellee pay the same into court by the February term, 1884. There 
is no error in this, raised by the assignment of error, of which the 
appellant can complain. The appellee has not assigned error; hence 
it becomes unnecessary to consider whether or not, under the facts of 
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the case, the appellant was entitled to be subrogated to the rights 
which Cass county once held, but which he had voluntarily destroyed 
by paying the debt which alone gave existence to the right, and this 
in the face of the fact that he must have known that the contraet 
which he was making with the husband was illegal. 

This court has gone very far in subrogating parties to the rights 
which others have held, in order to do what seemed substantial 
justice. Whether it could be done in a case like this may be ques. 
tioned. That the appellant was not entitled to recover the money 
which he had paid to Griffin from the appellee, nor to make it a 
charge upon the land, is evident. 

The decree entered is not as full as are decrees usually in establish- 
ing and foreclosing liens, but it establishes the fact that the land is 
subject to sale for the payment of a certain sum of money; and 
whether the clerk would be authorized to issue an order of sale upon 
the non-payment of the money in accordance with the decree or not, 
the district court would have full power hereafter to direct such 
process as may become necessary; and this is perhaps the better 
practice in cases where the process is to issue upon the happening 
of a given event, of which the court could make inquiry, and then 
direct the process to issue or not as the facts might be found. 

The action was brought originally to recover the land, and it was 
only by a supplemental petition that prayer for the recovery of the 
sum paid on the purchase money was made. Judgment was ren- 
dered for the appellee for the land, which was the main matter 
of contest in the case, and also against the claim of the appellant 
to have repaid to him the money which he had paid to Griffin, and 
only in favor of the appellant for such sum as he had paid on the 
purchase money to Cass county. In such case it could not be said 
that the appellant was the successful party, and therefore, under the 
statute, entitled to the costs. It was only a partial recovery, and in 
such case the statute (R. 8., 1421) was most probably not intended 
to furnish the rule. Cannon v. Hemphill, 7 Tex., 207; Walling «. 
Kinnard, 10 Tex., 512; Latham v. Taylor, 15 Tex., 249. Under the 
facts the imposition of costs upon the appellant was not inequitable, 
and the ruling of the court in this respect will not be disturbed. 


AFFIRMED. 
[Opinion delivered October 23, 1883. ] 
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Texas & Sr. Louis R. R. Co. v. H. S. Marruews. 
(Case No. 1529., 


1. MEASURE OF DAMAGES.— Where a railroad company appropriates a portion 
of the land of another in the construction of its road thereon, without re- 
sorting to the statutory method of ascertaining the damages (R. S., 4195), 
the measure of damages for the appropriation is the value of the land on 
the day it was taken, and that amount to be increased or diminished accord- 
ing as the remainder of the tract has been injured or benefited by the 
appropriation of the part use in the construction of the road. Thisamount 
may be increased by special injuries resulting from the trespass, and in a 
proper case by vindictive damages. B. B., B. & C. R. R. Co. wv. Ferris, 26 
Tex., 588, followed. 

9, SamE.— In estimating such damages no separate account should be taken of 
the trees cut upon the land, but the value of the land taken, with the trees 
growing on it, should be assessed. 


Aprrat from Bowie. Tried below before the Hon. B. T. Estes. 

H. S. Matthews instituted this suit on the 10th of February, 1881, 
against the appellant, to recover damages for the construction of 
the railway across the I]. 8S. Janes survey of land, situated in Bowie 
county. First, for the value of the land taken; second, for the 
value of the timber cut down. 

Trial and verdict for the plaintiff for the sum of $509. Upon 
this a remittitur of $35 was entered by plaintiff, upon the suggestion 
of the court that the verdict was at least excessive to that extent, 
whereby the amount was reduced to $465, for which judgment was 
finally entered. 


M. H. Whitaker and Chas. T. Bonner, for appellant. 
Dan T. Leary, for appellee. 


Wir, Curer Justice.— The only question for our decision in this 
case is: What is the measure of damages in an action brought by 
the owner of land against a railroad company for taking possession 
of a portion of his land without his consent and constructing a rail- 
road through it! 

Our statute, in cases where land is condemned under it, provides 
that the commissioners shall estimate the injuries sustained and the 
benefits received by the owner as to the remaining portion of the 
real estate, and the extent of such increase or diminution, and shall 
assess the damages accordingly. R. S., art. 4195. This is legisla- 
tive construction as to what amounts to a compensation to the owner 
for landed property taken for public use. Is he entitled to any more 
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in case the land is appropriated without a resort to the methods 
provided by statute? In the latter case the railroad company be. 
comes a trespasser, whereas in the former it proceeds to subject the 
land to its use in the proper forms of the law. As in case of tyes. 
pass the injured party recovers compensation for his losses, damages 
for any special injuries or expenses to which he is subjected, and jn 
& proper case vindictive damages, it would seem proper that where 
there were no special damages nor a case made for those of a puni- 
tory character, the amount to be recovered would be what would 
compensate the owner for the loss he had sastained in having his 
property taken from him and appropriated to railroad purposes, 
The compensation as fixed by the statute referred to should, by 
analogy, be applied to such a case, and the plaintiff should recover 
the amount of the value of the land appropriated on the day it was 
taken, this amount to be increased or diminished accordingly as the 
remainder of the tract has been injured or benefited by the appro- 
priation of a portion of it for the constraction of a railroad. This 
rule has been heretofore approved by this court in the case of B.B., 
B..& C. R. R. Co. v. Ferris, 26 Tex., 588, and we see no reason to 
depart from it. 

This is the rule which should determine the amount of the plaint- 
iff’s recovery in this case, if he recovers at all, provided he makes 
no proof of special damages, or lays a basis for such as are exem- 
plary. 

In estimating the value of his property, no separate account should 
be taken of the trees cut from the land, but the value of the land 
taken with the trees growing on it should be assessed. They are 
part of the realty and should not be separated from it in arriving at 
the value of the land. The jury, under the charge of the court, did 
thus value the trees separate from the land, which is apparent from 
their verdict, and hence their finding was excessive and not in aceord- 
ance with the evidence before them, and so was the judgment even 
after remittitur entered. The judgment is therefore reversed, and 
the cause remanded for a new trial in accordance with the law as 
laid down in this opinion. 

REVERSED AND REMANDED. 
(Opinion delivered October 26, 1883.| 















Hare v. Baxer & Rice. 





Statement of the case. 





I. N. Have v. Baxer & Rice. 
(Case No. 1473.) 

1, Limration — VENDOR'S LIEN.— A vendor, holding a purchase money note, 
for the payment of which a vendor's lien was reserved in the deed, cannot 
enforce his lien by suit to recover the money after his note is barred by lim- 
itation. Still the superior title remains with the vendor, and the vendee 
cannot obtain absolute title until the purchase money is paid. 

9, SaME.—If the vendor, under such circumstances, regain the possession, he 
cannot be evicted by trespass to try title, although the purchase money, as a 
debt, is barred by limitation. 

8, Same.—If the purchase money note be barred by limitation, and is secured 
by mortgage or deed of trust, its payment cannot be enforced. 


Apprat from Lee. Tried below before the Hon. A. 8. Broaddus. 

Appellees brought suit, February 9, 1880, against John T. Rowe, 
F. W. McGuire and I. N. Tale, alleging that the defendant Rowe, 
on the 14th day of July, 1874, executed to the order of appellees 
his promissory note for $150, payable in six months, with ten per 
cent. interest from date. That the consideration of the note was 
part of the purchase money of lot 6, block 12, in the town of Gid- 
dings, Texas. A copy of the note was given in the petition, in 
which it was recited that the vendor's lien was retained. 

That on the same day appellees conveyed, by their deed, the 
property described, in consideration, among other things, of the above 
note, and that in that deed of conveyance the vendor's lien was 
expressly reserved, to secure the payment of the purchase money; 
that the lot was of the reasonable value of $5,000; that the 
amount of said note was due for the purchase money ; that the deed 
to the lot, from appellees to J. T. Rowe, was delivered to him at its 
date and expressly reserved the vendor’s lien; that F. W. McGuire 
and I. N. Hale, who pretended to have purchased said lot from 
Rowe, had both actual or constructive notice of said deed, and that 
it contained an express reservation of the vendor's lien, and defend- 
ants were notified to produce said deed. They asked for judgment 
for the amount of the note and foreclosure, and, if the note was 
barred, then on their lien for the amount, and if this relief could 
not be granted them, then for the lot, and for general and equitable 
relief, 


Rowe answered with a plea of the statute of limitation, and gen- 
eral denial. 

Appellant Hale demurred generally and specially, because it ap- 
peared from the petition that the cause of action was barred. He 
also filed a general denial and answered specially: First, denying 
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any notice or knowledge of any lien;'that on the 23d day of Ay 
gust, 1879, and for five years next preceding, his co-defendant, P. 
W. McGuire, and those whose estate he had, held peaceable, eon. 
tinuous, uninterrupted, adverse possession of the premises, under 
deeds duly registered, and was thereby vested with an absolute and 
perfect title; setting out in detail an account of the loan on that 
date of $3,000 to the said McGuire, which was secured by deed of 
trust on the property, and subsequent poeaecings thereunder; re. 
sulting, as shown in an amended answer, in sale by the trustee, by 
which the title and possession of the said McGuire was vested in the 
defendant Hale. 

That the sole inducement which led appellant to make said loan 
on the property was the perfect legal title of the said McGuire to 
the premises. 

That appellees, during said period, with knowledge of the fact that 
the defendant Rowe and others were in possession under deeds 
duly recorded, and were conveying the premises to third parties, 
Without notice or means of ascertaining knowledge of their lien, 
permitted such third parties to purchase the premises without in- 
forming them of their claim. 

That thereby plaintiffs induced this defendant to believe that 
McGuire’s title was perfect, and authorized him to act upon that 
belief, and were, therefore, estopped from claiming relief as against 
this defendant. 

The demurrer was overruled. Judgement on the 9th of Novem- 
ber, 1880, that the lien was not barred by limitation; that the 
note was barred, and, therefore, no judgment could be rendered 
against the maker, Rowe, and in his favor for costs; ordering a fore- 
closure of the vendor’s lien against the appellant, for the sum of 

$244.75, because the note was given for part consideration of the 
* and the lien was specially reserved in the deed from appellees 
to defendant Rowe; ordering sale of the premises for its satisfae- 
tion, and excess, if any, to be paid to appellant. 

The assignments of error are obvious from the opinion. 


J. T. Swearengen, for appellant. 
O. T. Ilolt, for appellees. 
Waker. P. J. Com. Aprp.— The court below determined this case 


upon the erroneous view, as we conceive, that the holder of , 
superior title to land under a conveyance of it to another party, 1 
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which he has reserved a vendor's lien to secure the purchase money, 
may, because the contract of sale is executory, enforce the lien by 
suit for the money, notwithstanding the purchase money note may 
be barred by the statute of limitations. It has been held in a long 
series of decisions in this state, that where the contract for the sale 
of land is executory, as in the instance of the sale and conveyance 
of land by deed which reserves the vendor’s lien, or where the deed 
absolute on its face is executed contemporaneously with a mortgage 
given on the land by the vendee to secure the purchase money, that 
the superior title remains with the vendor notwithstanding the deed, 
and in default of payment of the purchase money he may recover 
ay land from the vendee (Dunlap v. Wright, 11 Tex., 597; Pitschki 

, Anderson, 49 Tex., 3; Baker v. Ramey, 27 Tex., 59; Peters v. 
iets 46 Tex., 123; Roosevelt v. Davis, 49 Tex., 463; Masterson 
v. nag 46 Tex., 523); or sell the land to another. Rogers v. Blum, 
56 Tex X., 

And * is immaterial that the notes given for the purchase money 
have become barred by the statute of limitation; without payment 
of the purchase money the vendee cannot obtain absolute titie to 
the property as against the vendor. Baker v. Ramey, supra; Ball 
y. Hill, 48 Tex., 634. 

If the vendor go into possession after the vendee has made de- 
fault, he cannot be turned out by an action of trespass to try title, 
although the purchase money, as a debt, be barred by the statutes 
of limitation. Burgess v. Millican, 50 Tex., 397. In such case the 
fee will remain in the vendor, and the sale be conditional upon the 
Peermance of the contract by the vendee. Id. 

sut so far as relates to a remedy on the purchi ise money note, the 
doctrine is also as well settled by our decisions, that if the vendor 
permits it to become barred by the statute of limitations, the lien, 
in cases of mortgages and deeds of trust, certainly cannot be en- 
foreed; the creditor has no remedy upon his mortgage. Duty v. 
Graham, 12 Tex., 427; Perkins v. Sterne, 23 Tex., 561; Ross «. 
Mitchell, 28 Tex., 150. 

It was decided in Pitschki v. Anderson, supra, that when an abso- 
lute deed is made for land by the vendor, reciting payment of the 
purchase money, the vendor's lien for any unpaid purchase money 
cannot be enforced after the debt is barred by limitation; that the 
lien will be barred by the same lapse of time that would bar the 
debt. The case supposed is one of implied len as distinguished from 
an express lien reserved in the deed. We perceive no reason for a 
discrimination between these kinds of lien where the debt which 
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they secure is barred by the statute of limitations. Where the 
vendor has reserved his lien in the deed, he may enforce the contract 
specifically by suing upon the purchase money note and foreclosing 
the lien, or he may, in effect, rescind the contract on default of pay. 
ment of the note by disregarding his conveyance and sell the land 
to another, or recover back its possession by suit. But when the 
evidence of his debt is barred by limitations his opportunity fop 
election is lost, and he must rely for his remedy upon the assertion 
of such rights only as his superior title to the land confers on him 
as its owner; he cannot recover the unpaid purchase money, 

We conclude, therefore, that the judgment below ought to be re. 
versed and set aside, and that the supreme court should render 
judgment against the plaintiffs in favor of the defendants for al] 
costs of suit. 

REVERSED AND RENDERED, 


[Opinion adopted October 26, 1883. ] 





L. T. Porrer v. S. H. Burnerr. 
(Case No. 1343.) 


1. CONDITIONAL CERTIFICATE.— Prima facie an unconditional certificate is the 
separate property of him to whom it issued, the conditional certificate 
having issued to him as a single man. 

. LAND CERTIFICATE.— An unlocated land certificate is a chattel. By consent 
of the heirs of the grantee it might be located and divided as realty, but not 
so as to affect the wife, whose interest in the land covered by it would be 
only a life estate of one-third, whereas her interest in it considered as a 
chattel would be one-third absolutely. 


vn 


Arrrat from Hays. Tried below before the Hon. L. W. Moore, 

Suit for partition, filed February 28, 1879, against appellant by 
appellee S. H. Burnett and his sister, Sarah E. Owens, joined by her 
husband, James Owens. The plaintiffs claimed an interest in the 
land as heirs of D. D. Burnett, deceased, who died before the 26th 
day of November, 1855, alleging that at his death he was the owner 
of a conditional certificate for six hundred and forty acres of land, 
issued to him in 1838, when he was a single man; that at his death 
he left a wife, Rebecca G. Burnett, and three children, to wit, the 
plaintiffs S. H., Sarah and John Burnett. That after the death of 
D. D. Burnett the plaintiff procured the issuance of an uncondi- 
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tional certificate in lieu of the conditional, and had it located upon 
the land in dispute in two tracts, which were patented to the heirs 
of D. D. Burnett 

They further alleged that the unconditional certificate and the 
land were the separate property of D. D. Burnett, and vested in his 
heirs accordingly. That the living heirs were the plaintiffs S. H. 
and Sarah and their mother, Rebecca G. Burnett,—* the aforesaid 
John Burnett, one of the children of D. D. Burnett and June Bur- 
nett, having, as petitioners allege, departed this life on or about the 
3d day of October, 1870, leaving no children.” (Jane Burnett was 
not before mentioned as one of the heirs.) 

They further alleged that the defendant was in possession, claim- 
ing sometimes the whole land; sometimes as co-tenant. That in 
fact their mother had conveyed to the defendant her interest in the 
land, and of this interest he was the real owner. 

Prayer for partition according to the respective interests of the 
parties. 

Defendant answered by general demurrer and general denial. 

Defendant amended, with demurrer, denial and plea of limitation 
of three, five and ten years, and valuable improvements in good 
faith. He also alleged that he had a complete legal and equitable 
title to the land under the grant to Burnett. And further, that the 
Burnett location conflicted in part with a prior valid location which 
he had bought in. 

Plaintiffs replied by denial of defendant’s allegations, and alleged 
the coverture of the plaintiff Sarah E. Owens since 1860. 

Cause was submitted to the court without a jury. 

Judgment that the plaintiff S. H. Burnett take nothing, and that 
the plaintiff S arah E. Owens recover one-fourth of the land, appoint- 
ing commissioners of partition, ete. 

Among the assignments of error were the following: 

5th. Error in not allowing the defendant for improvements made 
in reducing the land to cultivation in 1854. 

6th. Error in not allowing to the defendant the value of the wid- 
ow’s life estate in one-third ‘of the land. 

ith. Error in the judgment and finding that the land certificate 
descended to the heirs of D. D. Burnett as real property, and not as 
personalty. 


Walton, Green & Hill and L. Fisher, for appellant. 


No briefs for appellee on file. 
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Detany, J. Com. Avp.— The view which we take of this case ren- 
ders it unnecessary that we should discuss all the assignments of 
error which are urged by appellant. 

The fourth assignment is that the court erred in holding that the 
certificate was the separate property of the husband. In this we 
think there was no error. The conditional certificate was issued to 
him asa single man. If the marriage of Burnett before he became 
entitled to the unconditional certificate would have changed its 
character into community property (concerning which we express 
no opinion), it was upon the defendant to prove the date of the 
marriage. /?rima facie the certificate was separate property, and 
in the absence of a statement of facts we must conclude that the 
finding of the court was correct. 

The seventh assignment is that the court erred in its judgment 
that the certificate descended to the heirs as real estate and not as 
personalty. In this we think there was error. Unlocated land cer. 
tificates have, from the beginning of our history, been regarded ag 
chattels. Randon v. Barton, 4 Tex., 292; Watkins ». Gilkerson, 10 
Tex., 340, Cox v. Bray, 28 Tex., 247; Simpson v. Chapman, 45 Tex, 
561. The unconditional certificate was doubtless procured by the 
administrator, as it was issued to him as such. No doubt heirs or 
distributees might consent to the location of certificates, and after. 
wards divide the property among them as realestate. But we think 
this would require consent, at least in the case of the wife. Her 
distributive share of the personal property of her husband is one- 
third, but she has only a life estate in one-third of his realty. Pasch. 
Dig., 3422; R.S., 1646. 

Supposing an estate to consist of a number of land_ certificates, 
each of an equal number of acres, and to be out of debt. The wife 
would be entitled to one-third of the certificates, and to have them 
set apart to her; and she might locate them as she chose, and own 
the land in fee; but if the administrator could locate them without 
her consent, and change the character of the property, she would 
have only a life estate in the same quantity of land. 

It is admitted by the plaintiffs in their pleadings that the entire 
interest of the wife in the property passed to the defendant by her 
conveyance. The precise date of this conveyance does not appeat, 
but it must have been after the filing of her inventory in 1866, in 
which she included the certificate and claimed it as community 
property. When Burnett died, in 1853, the wife and four children 
survived. There is some uncertainty about the names, those given 
by the court not being the same as those given in the pleadings of 
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the plaintiffs; but we think it sufficiently appears by both that there 
were four children. Thus the wife took one-third, and the remain- 
ing two-thirds went to the four children, giving to each one-sixth. 

The court finds that one of the children died in 1863. One-half 
of her interest — that is, one-twelfth of the whole — went to the 
mother (Pasch. Dig., 3419), and the remainder in equal parts to the 
three surviving children. Thus the mother had five-twelfths, which 
passed by her conveyance to the defendant, and each of the children 
had seven thirty-sixths. The court further finds that James Bur- 
nett. another of the children, died in October, 1870, after the statute 
commenced to run against him. So that his interest passed to the 
defendant, as the statute did not stop running after his death. 

The plaintiff S. 1. Burnett was barred when the suit was brought, 
and the defendant held his interest by limitation. Thus the de- 
fendant held and owned the entire property, except the one-sixth 
interest which the plaintiff Sarah inherited from her father, and the 
interest of one thirty-sixth which she inherited from her sister. 

It results that the plaintiff Sarah should have recovered seven 
thirty-sixths, the remaining twenty-nine thirty-sixths belonging to 
the defendant. 

We do not think the court erred in refusing to allow defendant 
anything for improvements made in 1854. 

Our opinion is that the judgment should be reversed and such 
judgment rendered by the supreme court as should have been ren- 
dered by the court below. 

REVERSED AND RENDERED. 


[Opinion adopted October 26, 1883.] 





Saran R. Apams er av. v. Bastt Haypen eEt At. 
(Case No. 1466.) 


1, REGISTRATION.— A deed to land must be recorded in the county where the 
land is situate; and its registration in another county, under a mistake as 
to its true locality, is worthless as notice to a subsequent purchaser, 

2, SaME.— One who claims to have acquired title to the land of another, by 
virtue of an adverse possession of five years under a deed recorded, must 

show a perfect compliance with the terms of the statute. If his deed has 

been recorded in another county than that in which the land is situated, no 
matter how clear the mistake, or from what cause it originated, the bar of 
the statute will not apply. 
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AprrsaL from Wilson. Tried below before the Ion. Everett 
Lewis. 

Trespass to try title brought by Sarah R. and ©. R. Adams 
against Basil Hayden, L. Hayden, James W. Hayden, C. B. Palmer 
and G. P. Palmer, in the district court of Wilson county, for the 
recovery of six hundred and forty acres of land lying in that 
county. The defendants pleaded “not guilty,” and the statutes of 
limitations of three, five and ten years, with a suggestion of good 
faith and valuable improvements. Verdict for the defendants, and 
judgment accordingly. 

On the trial, after the plaintiffs had closed their evidence and the 
defendants had offered in evidence certain deeds in their chain of 
title, which were excluded by the court, defendants’ counsel asked 
leave to substitute the defendants’ plea of five years’ statute of lim. 
itations, which he stated was contained in an amended answer 
which defendants had filed at some previous time, and that he Sup. 
posed it to be lost. 

The plaintiffs thereupon waived the making of any affidavit of its 
filing and loss, but objected to its substitution at that stage of the 
case, as the defendants had read their original answer to the jury 
and gone to trial upon it without making an offer to file their sub- 
stitute for the amended answer. The objection was overruled, and 
the substitute was permitted to be filed, which was excepted to by 
the plaintiffs. ; 

The defendants claimed title and relied on the five years’ statute 
of limitations under a deed from Joseph T. Ilayden to Leander 
Hayden and others, which deed was never recorded in Wilson 
county, where the land was situated, but was recorded in Atascosa 
county on February 15, 1869. This deed was admitted in evidence 
to support the five years’ plea of the statute, over plaintiffs’ objec 
tions that the deed was not recorded in Wilson county. 

The boundary line between Wilson and Atascosa county was not 
defined by actual survey until 1874. On the trial oral evidence was 
admitted, over defendants’ objections, that prior to the running of 
said county boundary line, taxes were paid on the land in Atascosa 
county; that those living on it performed jury duty in that county, 
and that the land was not taxed by officers of Wilson county, nor 
jury duty required of them in Wilson county; but that since the 
running of the line in 1874 by the surveyors appointed by both 
counties, the land has been considered to be in Wilson county. It 
was also testified that before that time there existed doubts as to 
the locality of the true line, and whether or not the land in contro- 
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yersy was or not in Atascosa county. All of which evidence was 
objected to as incompetent to show that Atascosa was the proper 
county in which to record the deed in 1869. 

The court instructed the jury that if they believed from the evi- 
dence that at the date of the registration of the deed the land was 
treated by Atascosa and Wilson counties as being in Atascosa 
county, it was properly recorded in Atascosa county, although it 
may have been determined afterwards that the land was, in fact, 
in Wilson county. 2d. That if a deed is once properly recorded 
in one county, a party holding under it is not bound to follow up 
the subdivisions of the territory, and have it again recorded in 
another county. 

The plaintiffs asked the court to instruct the jury that the terri- 
tory of Wilson county being defined by public law. no mistake as to 
its boundaries could make valid the record of a deed in Atascosa 
county to land supposed to be within its limits, which was refused. 


James M. Eckford and L. D. Murphy, for appellant, cited: Hays ». 
H. & G. N. R. R. Co., 46 Tex., 272; State v. Essex Co., 14 Vroom 
(N. J.); The Reporter, vol. 13, No. 13, p. 403. 


John Ireland, for appellee, cited: McKissick ». Colquhoun, 18 
Tex., 148; Nelson v. State, 1 App.,42; Mays v. Moore, 13 Tex., 88; 
R.S., 1475, 1476, 1477. 


Warxer, P. J. Com. Arp.— Among the several grounds assigned 
as error, the most controlling are the third and fourth assignments, 
as follows, viz.: 

3d. The court erred in admitting oral evidence to show that the 
land in controversy was understood to be in Atascosa county before 
the running of the lines in 1874, whilst it was in Wilsen county. 

4th. The court erred in instructing the jury that the record of 
the deed in Atascosa county would support the five years’ statute of 
limitations, if it appeared from the evidence that the land in con- 
troversy was supposed to be in Atascosa at the date of the record of 
said deed in 1869. 

We are of opinion that the court erred on both of these legal 
propositions; both of them, indeed, are involved in the single ques- 
tion contained in the latter, and that alone need be discussed. 

Article 4623, R.S., is as follows: “He, she or they who shall 
have tive years like peaceable possession of real estate, cultivating, 
using or enjoying the same and paying tax thereon, if any, and 
VoL. LX —15 
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claiming under a deed or deeds duly registered, shall be held to have 
full title, precluding all claims, but shall not bar the government,” 

The act “concerning conveyances” (art. 997, Pasch. Dig.), for the 
valid registration of deeds to land, contemplates that they shall be 
recorded in the county where the land lies. It has ever been the 
settled policy of the state that titles to land shall be recorded in the 
county where the land is situated. Thedue and proper registration 
of a deed to land in this state, therefore, carries with it the idea and 
involves the necessity of recording it in the county where the land 
or at least a part of it, is situated. The registry of it in another or 
different county, nor the fact that a registry so made was effected 
under a mistake as to the true locality of the land, will not alter the 
result, nor vary the rule which is exacted by the statute requiring 
the record to be made in that county where the land is, in fact, 
situated. 

In the case of Perrin v. Reed, 35 Vt., 2, it was held that where, 
under the provisions of a statute requiring instruments affecting 
the title to land to be recorded in the town where the land was 
situated, though the registry elsewhere might be sufficient to charge 
those who had actually seen and read the record, it would not 
suffice to give that constructive notice for which the registry system 
was designed. 

It has been decided, also, that where a new county had been 
mapped out of another, and the land was situated in the new county, 
but a grantee, not being advised of the change which had been 
legally prescribed while the negotiations for the purchase were 
pending, deposited his deed for record in the old county instead of 
the new, its registration was held to be worthless as notice to those 
who were uninformed of the transfer. Astor v. Wells, 4 Wheat., 
466. 

The recording of a deed in a different county from that in which 
the land is situated is not notice to a subsequent purchaser. Stewart 
v. McSweeney, 14 Wis., 507. 

The notice intended to be given by registration laws is a conven- 
tional rule established by statute; it is artificial, and is neither 
limited nor extended so as to qualify its provisions by the mistakes, 
misapprehensions or the intentions of those whom the law requires 
to comply with them when a nog-compliance with their require- 
ments operates upon the rights of third persons; their failure to 
comply must be accepted by them as their own misfortune, from 
whatever cause it may result. Persons, therefore, whose rights are 
to be affected by notice which they are conclusively supposed to 















Apams vy. Haypen. 





Opinion of the court. 





—_———_———__——_ 


have received, whether they know of the existence of the record or 
not, are thus affected, not by reason of equitable considerations, but 
by a legal fiction which the statute creates, and such persons are 
not bound by a registry which does not in all substantial respects 
conform to the statute. Notice by registration being purely of 
statutory creation, says Mr. Wade, is subject to strict construction. 
Wade on Notice, sec. 41. And it is said in Whitehead v. Foley, 28 
Tex., 288, that a party who claims to have acquired a title to the 
land of another, with no other evidence of right than a possession 
of five years under a deed recorded, ought to show a compliance 
with the terms prescribed by the statute perfect in every particular. 

Neither the existence of a doubt in the minds of the public and 
of the county officials of two adjacent counties whether a tract of 
land lies within the one or the other, nor a general recognition of 
the fact that it does lie in either one of them, can have the effect 
to dispense with the necessity of recording a deed to the land in 
that county where the land in fact is situated, in order to make 
available the defense of the five years’ statute of limitations. The 
party interested in recording his deed must act at his own hazard, 
and in cases of doubt he may consult safety by recording his deed 
in two or more counties ; and in any event, he will not be heard to 
claim title by five years’ limitation on the registry of his deed in a 
county other than where the land lies. 

If, in this connection, it were material, which under our view it is 
not, to consider the expediency and policy of giving a liberal con- 
struction to the law —such a construction as was given by the 
court below, and the correctness of which is urged by appelleds’ 
counsel,—we should be inclined to disapprove of it and to doubt the 
wisdom of doing so. To do so would infuse doubt, uncertainty and 
confusion in the application of a plain rule of property, and induce 
perplexing embarrassments as to rights growing out of the conject- 
ures and opinions of people in respect to the boundary lines of 
counties. 

In view of another trial which must ensue based upon the view 
we have taken of the defense of the five years’ statute of limita- 
tions, it is not deemed necessary to notice any other of the errors 
assigned. Many of the questions presented for decision on this 
appeal need not occur on another trial. 

We are of opinion that the judgment ought to be reversed and 
the cause remanded. 

tEVERSED AND REMANDED. 
[Opinion adopted October 26, 1883.] 
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H. W. Hotpen v. W. R. McLavry. 
(Case No. 4261.) 

1. Fraup— Action.— Suit may be maintained to cancel and declare void for 
fraud a conveyance to the defendant by a third party, against whom the 
plaintiff had obtained a judgment for damages, the land having been golq 
under that judgment to the plaintiff, and the petition charging that the de. 
fendant knew of the fraudulent intent of such third party to defraud plaint- 


iff of his claim for damages by the conveyance, and colluded with him to 
consummate the fraud. 


Apprat from Tarrant. Tried below before the Hon. A. J. Hood, 

The object sought to be accomplished by the suit was to have a 
certain conveyance made by one Charles H. Shirly to appellant 
declared void, said conveyance dated July 21, 1880, and conveying 
the land described in the petition to appeilant, asserting that said 
conveyance was made to hinder, delay and defraud the creditors of 
the said Shirly, and especially the appellant, and that appellee, at 
and before the time of the conveyance, knew of the fraudulent 
intent of Shirly in making the same, and colluded with him therein. 
Appellant alleged that on the 12th day of January, 1580, he sued 
Shirly in the county court of Tarrant county for $350 damages 
sustained by him by reason of Shirly’s having theretofore sued outan 
attachment against him wrongfully and maliciously; that said cause 
was called for trial on the 21st day of July, 1880, and resulted ina 
judgment in his favor the next day for $150 and costs; that he 
entered a remittitur for $136.50, leaving that judgment final in his 
favor for $13.50 and costs of suit; that he procured the issuance of 
execution thereon and caused the same to be levied on the land in 
the petition described, and purchased the same for $50, and received 
the sheriff’s deed therefor: claiming that appellee was the attorney 
of Shirly in that suit and fully informed as to his affairs, and that 
Shirly had left the state and owned no other property subject to 
execution, ete. 

Appellee answered by general and special exception, general 
denial, ete. 

The court sustained the exceptions to the petition, and, appellant 
declining to amend, rendered judgment dismissing the case. The 
ground upon which the court sustained the exception, as appears 
from the judgment, was that at the time of the conveyance from 
Shirly to appellee, appellant then had no subsisting debt against 
Shirly. 
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J. C. Scott, for appellant, cited: Cox v. Shropshire, 25 Tex., 115; 
Sede. on Dam., 11; Bump on Fraud. Con., 489; 18 Johns., 427. 
ycu=.- 


No briefs for appellee on file. 


Warrs, J. Com. Apr.— But one question is presented by the record 
for determination, and that is, does the appellant, by the allegations 
in his petition, show himself entitled to maintain the suit to vacate 
the asserted fraudulent conveyance? 

Our statute provides that every conveyance, etc., made “ with the 
intent to delay, hinder or defraud creditors, purchasers or other per- 
sons of or from what they are or may be lawfully entitled to, shall, 
as to such creditors, purchasers or other persons, their representa- 
tives or assigns, be void.” 

In the case of Cox v. Shropshire, 25 Tex., 113, the court below 
decreed a cancellation of a conveyance as fraudulent under the 
statute as against an asserted claim for damages growing out of the 
malpractice of a physician. The supreme court affirmed the judg- 
ment, without even alluding to the character of the claim. 

In Jackson v. Myers, 18 Jobns., 427, which was a similar case to 
this, it was said, “ considering the broad expressions in the statute, 
that conveyances to defraud creditors and others of their just and 
lawful actions, damages and demands are void, I think it is compe- 
tent for the lessor of the plaintiff, who purchased under the execu- 
tion of Morse v. Adsit, to object that the deeds relied on by the 
defendant are fraudulent and void, on the ground that the action of 
Mosse v. Adsit, although founded én madificio, is within the spirit, 
words and meaning of the statute, and, consequently, that the 
plaintiff is entitled to judgment.” That decision was afterwards 
approved in Wilcox v. Fiteh, 20 Johns., 472. 

Instead of specifying the claims that it includes, our statute uses 
the words “of what they are or may be lawfully entitled to.” Ap- 
pellant was then asserting his claim for damages, and it was judi- 
cially determined the day after the conveyance was made, that he 
was “lawfully entitled to” a portion of the damages claimed. 

It seems clear to us that the statute included and extended its 
protection to the claim of appellant against Shirly for damages, 
and that appellant was entitled to a hearing upon the facts alleged 
in his petition, 

We think the judgment ought to be reversed and the cause 
remanded. 

Reverse. 
[Opinion adopted October 26, 1883.] 
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Ricuarp Morean, Ex’r, er av. v. Marraa UH. Davenporr ep ay, 


(Case No. 1264.) 


1, CONSTRUCTION OF STATUTES.— Though, as a general rule, when a statute of 


England or of one of the older states is re-enacted in Texas, after it has 
received a settled and uniform construction by the courts of the government 
from which it was borrowed, it will receive the same construction by the 
courts of Texas, yet if there be something incorporated in the statute, show. 
ing a legislative purpose not to adopt the former construction, then the con. 
struction given by the courts of the government from which it was borrowed 
cannot prevail. 


SamMeE.— If that part of the borrowed act which caused it to be aided by judi- 


cial construction in the government from which it was borrowed, so as to 
give it a meaning adverse to the common import of the language used, be 
provided for by the Texas law of which the borrowed statute becomes a 
part, then the presumption is that the legislature intended to adopt only so 
much of the former construction as may be provided for and practically 
incorporated in the new statute. 


38. REVOCATION OF WILL.— The English and American cases, construing the stat- 


€ 


ute of 29 Car. IL, c. 3, and the American statutes borrowed from it, and 
which hold that a will is revoked by the subsequent marriage and the birth 
of a child, hold that marriage alone will not effect such a result, but that the 
birth of a child is a'so necessary. Both were required to operate a revoca- 
tion of the will. 


4, CONSTRUCTION OF STATUTE — WILLS.— The statute of January 28, 1840 (Pasch. 


Dig., 5363, 5364), furnishes evidence by its terms that the sole ground upon 
which the wish of a testator, as expressed in a valid written will, may be 
disregarded, is the existence of a child or children born after the will was 
made, who are unprovided for by the will or otherwise, and negatives the 
idea that the marriage of the testator, after the will was made, can be 
looked to at all in determining the rights of after-born children, unless upon 
the question of legitimacy. 


5. Same.— A will cannot be so revoked, under the clauses of the statute above 


referred to, by the birth of children after the will is made, as to let inevena 
mother to take a part of the estate under the statutes of descent and distri- 
bution. 


6. SamME.— The fact that the statute (Pasch. Dig., 5363) provides for the revoca- 


tion of a will on account of the birth of an after-born child, or of children, 
in one case, and under given conditions, negatives an intention to revoke in 
other cases and under other conditions. 


7. REVOCATION OF WILLS.— No valid written will can be revoked in Texas, ex- 
cept in one of the modes pointed out by the statute. 

8, PRACTICE IN DISTRICT COURT.— When a written agreement is made and filed 
as to the facts, for the purpose of facilitating a trial, it cannot be set! aside 
and disregarded on a mere motion setting up a mistake in its execation, and 
sustained by ex parte affidavits. 

Apprat from Dallas. Tried below before the Hon. Geo. N. 

Aldredge. 


In addition to the facts set forth in the opinion, it may be stated 
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that while the cause was pending in the district court the minor 
plaintiff, Helen D. Davenport, died, and the cause proceeding in the 
name of the sole surviving plaintiff, Martha H. Davenport, judg- 
ment was rendered in the district court on the 15th of October, 1881, 
«That the will of Silas D. Davenport, described in plaintiffs’ peti- 
tion, be set aside and for naught held, and that the plaintiff Martha 
H. Davenport, as the widow of said Silas D. Davenport, receive 
such share of his estate as she is entitled to under the laws of 
descent and distribution of this state, or such share as she would be 
entitled to in the case of his intestacy.” 

From this jadgment defendants appealed. 

The first assignment was as follows: 

“The court erred in permitting said cause to be tried and judg- 
ment rendered without first making the legal representatives of the 
plaintiff Helen D. Davenport parties to this suit, ber death having 
occurred while this suit was pending in the said district court, and 
having been suggested to the court.” 

The cause coming on to be heard, the defendants suggest the death 
of the plaintiff Helen D. Davenport, and move that seire facias 
issue to her legal representatives; but the court overruled the mo- 
tion and ordered the cause to proceed, “as it appears to the court 
from the record, that all parties in interest are before the court, to 
which ruling defendants except.” 

For the purpose of facilitating a trial, the parties, acting by their 
attorneys, made a written agreement as to the facts of the case. 
In this agreement it was admitted that certain property described 
in plaintiffs’ petition was the separate property of Silas D. Daven- 
port. 

One of the defendants’ attorneys, Richard Morgan, who was also 
a defendant and guardian of his co-defendant, and who, for the 
defendants, signed the agreement, seems to have believed, subsequent 
to making the written agreement, that none of the property men- 
tioned in plaintiffs’ petition was the property of the testator, but 
was in reality the property of the defendant Mary L. Davenport, 
although the legal title of the same was in the testator. 

As soon as the supposed mistake was discovered he made applica- 
tion to the court to have the agreement set aside. But the court 
held that it was not proper practice to set aside an agreement, but 
that rebutting testimony might be admitted on the trial to qualify it. 





Morgan & Cribbs, for appellants. 


Hl. Barksdale, for appellee. 
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Srayton, Associate Justice.— On the 4th day of Se tape. 1875 
Silas D. Davenport made a will, which was as follows 


“Tue Srare or Texas— County of Dallas. 

* Be it hereby known that I, Silas D. Davenport, being in health 
and of sound mind, and being about to leave home, do by this W riting 
will and bequeath to my little daughter, Mary L. Davi enport, one 
piece of ground in the rear of the P. E. church; one life insurance 
policy, $2,000, and two shares, $500 each, of stock in the First Na 
tional Bank of this city. Papers are deposited in said bank and 
with Mr. W. L. Murphy, and I do hereby ask Richard Morgan and 
W. L. Murphy conjointly to act as her ouardi: ins, holding all prop- 
erty for her, from the proceeds of which I wish her to receive a 
religious and useful education in some school of the church. What- 
soever else may be found among my effects of value as keepsakes, { 
wish her taught to retain them until such time as she is old enough 
to appreciate their value. Writing this in haste, I intend it to hold 
the same as if in due legal form. 

“This the 4th day of September, 1875, City of Dallas. 

“S$. D. Davenport.” 


At the time the will was made the maker was a widower, and 
Mary L. Davenport was then his only child. Silas Davenport af. 
terwards married the plaintiff Martha H., and by that marriage was 
born the other plaintiff, Helen D. Davenport. She, however, was 
not born until after the death of her father. 

It seems that the property named in the will was all that Daven- 
port owned at the time he made the will, but he subsequently, and 
prior to his marriage, acquired other real estate, which became the 
homestead of the family. 

Davenport died on the Ist day of January, 1877, and his will was 
admitted to probate, and in 1878 a proceeding was instituted in the 
county court by Martha H.and Helen D. Davenport for the purpose 
of setting aside the decree probating the will, and to have it de 
elared null. 

Judgment was rendered in the county court in favor of the appli- 
cants, and an appeal was prosecuted to the district court, in which a 
trial was had and a judgment rendered setting aside the probate of 
the will and directing the distribution of the estate of the testator 
as though he had died intestate, and from that. judgment an appeal 
is prosecuted to this court. 

It is claimed that the marriage of Silas D. Davenport and birth 
of a child subsequently to the making of the will operated an im- 
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lied revocation of the will, and upon this question depends the 

roper determination of the case. é 

It is not denied that the marriage of a person making a will and 
the birth of a child subsequent to the making of a will, by which 
the testator disposed of his whole estate, and in which no provision 
was made for after-born children, unless they were provided for by 
settlement, would at common law operate as a revocation of the 
will; and the question is, does such marriage and birth of a child 
have the same effect under the statutes in force in this state at the 
time of the death of the testator? 

It then becomes necessary to determine whether or not the stat- 
utes of this state, at the time of the death of the testator, provided 
the sole means or causes by which a written will can in this state be 
revoked, or whether, notwithstanding the express terms of the stat- 
ute, a will may be revoked by implication for causes deemed suffi- 
cient at common law, but not provided for by the statutes of this 
state. 

In considering this question, no inquiry will be made as to whether 
or not the will in question, within the meaning of the rule, disposed 
of all of the testator’s estate, nor as to the necessity for it so to do 
to work a revocation at common law. 

The statutes of this state bearing upon the question are as fol- 
lows: “ No devise so made or any clause thereof shall be revocable 
but by the testator or testatrix destroying, canceling or obliterating 
the same, or causing it to be done in his or her presence, or by a 
subsequent will, codicil or declaration in writing made as aforesaid ; 
but every last will and testament, made when the testator had no 
child living, whether any child he might have is not provided for or 
mentioned, if at the time of his death he leave a child, or leave 
his wife enceinte of a child which shall be born, shall have no effect 
during the life of such after-born child, and shall be void unless the 
child die without having been married, and before he or she shall have 
attained the age of twenty-one years. When a testator shall have 
children born and his wife enceinte, the posthumous child or chil- 
dren, if unprovided for by settlement, and pretermitted by his last 
will and testament, shall succeed to the same portion of the father’s 
estate as such child would have been entitled to if the father had 
died intestate, towards which portion the devisees and legatees shall 
contribute proportionably out of the part devised and bequeathed 
to them by the same will and testament.” Pasch. Dig., 5363. 

“If a testator, having a child or children born at the time of 
making and publishing his last will and testament, shall, at his 
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death, have a child or children born after the making his last will 
and testament, the child or children so after born, if such child op 
children be unprovided for by settlement, and be pretermitted } 

the last will and testament, shall succeed to the same portion of the 
father’s estate as such child or children would have been entitled to 
if the father had died intestate; towards raising which portion the 
devisees and legatees shall contribute proportionably out of tae 
parts devised and bequeathed to them by the same will and testament 
in the same manner as is provided in the case of posthumous chil. 
dren.” Pasch. Dig., 5364. 

The first part of these statutes in terms excludes the idea that a 
will may be revoked in any other manner than therein provided, 
Its language is clear and explicit, and contains terms prohibiting the 
revocation of a will unless the same be done in the manner prescribed, 

But it is contended that, as it is but the substance, if not the lan- 
guage, of the statute of 29 Car. IL, c. 3, it should, therefore, receive 
the same construction as the statute referred to has received in En. 
gland, and in some of the states of the Union. It was said in the 
case of Munson ». Hallowell, 26 Tex., 481, that “ when a statute 
which has been borrowed by us from England or some of the older 
American states has, previously to our enactment of it, received a 
settled and uniform construction by the courts of the country from 
which we have taken it, our courts will give to it a similar construe. 
tion. Such interpretation is to be as much regarded in determining 
its intent and meaning as if it were expressly so declared in the 
statute itself.” 

Such seems to be the true rule in regard to the statutes of frauds, 
and other like general English and American statutes which have 
been adopted here. Pennock & Sellers v. Dialogue, 2 Pet., 18. 

In construing a statute, however, it becomes necessary to consider 
every part of it in order toarrive at the intention of the legislature, 
and every part of the statute must be given effect if it can be done, 

If it appears that we have, as part of a statute, adopted an En- 
glish statute, but there be that in the statute, not in the statute 
incorporated as a part of our own, which shows that it was not the 
intention of the legislature to adopt the borrowed statute with the 
construction put upon it by the courts of the country from which it 
is borrowed, then such construction cannot be received or regarded 
as a part of the statute. ; 

The question is one of legislative intention, and if it appears that 
in the enactment of the statute in question the mind of the legisla- 
ture was called to the matter, in reference to which construction of 
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the borrowed statute had been resorted to, by the courts of the 
country from which such statute was taken, in order to avoid an 
apparent hardship, which would result if the statute was construed 
in accordance with the ordinary import of the language, and that 
in reference to such matter the defect in the former statute was sub- 
stantially provided for in the statute enacted, then it is to be pre- 
sumed that the words of the statute are to be construed in their 
ordinary sense, and not with reference to any former construction, 
and that no deviation from a given clause is admissible further than 
the same may be authorized by other parts of the statute which 
provide for the very matter which, under the borrowed statute, was 
protected by construction. And if a part of the matters which 
caused the former statute to be aided by construction adverse to 
the common import of the language used therein, be provided for 
ina statute of which such former statute becomes a part, then the 
presumption is that the legislature intended to adopt with the 
former statute only so much of the construction thereof as is 
provided for and practically incorporated in the new statute. 

In the English and American cases relied on to show that the 
will was revoked by the subsequent marriage and birth of a 
child, it is held that marriage alone could not have that effect, but 
that the birth of a child was also necessary. 

Whether the construction was based upon the evidential weight 
of these two facts, tending to show the real or probable intention 
of the testator adverse to his declaration in writing, or whether, as 
matter of law, without reference to the presumed intention of the 
testator, these two facts were held to operate a revocation of a will, 
in connection with the other necessary facts, is unimportant in the 
construction of our statute; for if we find the relief given by con- 
struction under the English statute practically given to one of the 
classes, by reason of the existence of one of those facts, then we 
are to presume that it was not intended that the wanting fact, 7. e., 
marriage after making the will, was intended to have any weight, 
or its existence to confer upon any one the right to have the plain 
import of the language extended to a case not provided for in the 
statute. 

The second clause of the statute nnder consideration provides for 
acase where, at the time of making a will, the testator had no child 
living, and makes no provision for one or more, and one is subse- 
quently born and alive at the time of his death, or if he leave his 
wife enceinte of a child which shall be born, and declares that in 
such case the will shall have no effect during the life of such after- 
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born child, and shall be void, unless the child die without having 
been married, and before he or she shall have attained the age of 
twenty-one years. Even in this case, which is the only one in 
which a will is invalidated by the subsequent birth of a child or 
children, if the child die before arriving at majority, or without 

_marrying at an earlier age, the implication is that the will shal] 
stand. 

The next clause of the article provides for a posthumous child in 
cases where the testator had children at the time of his death, who 
were born after he made his will. 

Art. 3364, Pasch. Dig., provides for the case in which a testator 
has children living at the time a will is made, unto whom a child 
or children are subsequently born, and this article, as does the pre. 
ceding one, provides that the child or children who are therein pointed 
out shall have the same share of the testator’s estate as though he 
had died intestate, and points out the mode in which this shall be 
accomplished. 

The statute furnishes evidence that the sole ground upon which 
the wish of, a testator, as expressed in a valid written will, may be 
disregarded, is the existence of a child or children born after the 
will was made, who are unprovided for by the will or otherwise, 
and negatives the idea that the marriage of the testator alter the 
will is made is a fact to be looked to at all in determining the 
rights of after-born children, unless upon the question of legitimacy. 

The statute provides, perhaps, for every contingency in which 
after-born children would need protection, and the only clauses ap- 
plicable to the present case evidence that the will is not to be 
revoked in any of the cases provided for by the birth of children 
after the will is made, so as to let in even a mother to take a part 
of the estate under the statutes of descent and distribution. 

The second clause of art. 5363, Pasch. Dig., does provide for the 
revocation of a will on account of after-born children, but then 
only in the event that such children die before majority or mar- 
riage. The clause is not applicable to this cause, but the fact that 
the statute provides for the revocation of a will on account of an 
after-born child or of children in one case, and under given condi 
tions, negatives the intention to revoke, in other cases, and under 
other conditions. 

A statute which accomplishes effectually, as the one under con- 
sideration does, by engrafting upon every will the statute itself, the 
purpose of protecting, without revocation, the interest of after-born 
children, evidences that it was not the intention of the legislature, 
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in providing how wills might be revoked, or for what causes, to per- 
mit them to be revoked by implication in order to protect such per- 
sons, and thus let in the claims of all persons to a part of the estate 
who, but for the will, would be entitled to take under the statutes 
regulating the descent and distribution of the estates of intestates. 

In some cases, as where there are only two children to take, or 
where none but children exist, to take under the statutes of descent 
and distribution, it would make but little practical difference 
whether the will was revoked or the property disposed of as the 
statute provides in the case of after-born children; but, as in this 
ease, Where the mother would inherit a part of the estate if the will 
be revoked, and this in her own right, it would become important 
that the statute be enforced. Otherwise a devisee or legatee would 
receive less of the estate than under the statute such person would 
be entitled to. Wetherefore hold that under the statutes of this 
state there can be no such thing as the revocation of a valid written 
will, unless the same be revoked in one of the manners prescribed 
by the statute. 

We are of the opinion that after the death of Helen D. Daven- 
port, who died pending the suit, all the necessary parties were be- 
fore the court to enable it properly to adjudicate the questions 
involved, 

The court did not err in refusing to exclude the written agree- 
ment of facts upon which the parties had agreed the cause should 
be tried. If an issue of fact had been tried as to whether that 
agreement truly stated the facts, and as to whether it was made in 
mutual mistake, and the court had found that it was not true, and 
that it was made in mutual mistake or through the fraud of either 
party, which is not claimed, then the agreement should have been 
set aside. No issue was tried upon these questions, and the court 
did not err in refusing to set the agreement aside, upon motion sus- 
tained only by ex parte affidavits. The court, however, permitted 
the appellant, if he could, to show that the facts stated in the 
agreement were not true, and he seems not to have attempted to 
avail himself of that right. 

There is no question raised as to the right of the wife as survivor 
to occupy the homestead, which was acquired after the will was 
made, during her life, or so long as she may elect to do so, nor as to 
the mode and manner of distributing the estate under the will and 
the facts in proof; hence no expression of opinion in reference to 
these matters is called for. 

For the reasons indicated, the judgment of the court below will 
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be reversed, and judgment here rendered that the plaintiff take 
nothing by this action, and that the appellants recover costs in the 
courts below and in this court. 


{EVERSED AND RENDERED, 


[Opinion delivered October 26, 1883. ] 





W. T. Jonnson rv au. v. V. H. Temprieron, Apw’r. 


(Case No, 1511.) 


1. NEW TRIAL AFTER EXPIRATION OF THE TERM.— To obtain a new trial after the 


expiration of the term, something more than that injustice has been done 
must be shown. It must appear: 

(1) That the former judgment was not caused by any negligence of him 
who seeks to set it aside, but that diligence was used to prevent it. 

(2) That he had a good defense to the action, which he was prevented from 
making by fraud, accident, or the acts of the opposing party, wholly un- 
mixed with any fault or negligence of his own. 

(3) That there is good cause to believe that a different result will be obtamed 
by a new trial. 

(4) The pleadings and issues of the former suit, and its result, must be set 
forth distinctly and clearly. 


2. SaME.— Bills seeking relief from final judgments, solemnly rendered in the 


due and ordinary course of the administratics of justice by courts of cem- 
petent jurisdiction, are always watched by courts of equity with extreme 
jealousy, and the grounds on which interference will be allowed are narrow 
and restricted. 

Error from Franklin. Tried below before the Hon. B. T. Estes. 
W. P. McLean, for plaintiff in error. 


West, Associate Justice.— This court has on more than one ocea- 


sion laid down with considerable strictness the rules which should 
govern the action of the district court in cases where a new trial is 
sought after the expiration of the term. 


Where the final judgment of a court of competent jurisdiction 


has been once solemnly pronounced, it ought not to be lightly dis- 
turbed. It is alike the interest of individual suitors and of the 
public at large that there should be at some period an end put to 
litigation. 


For these, and many other good reasons, though the power of 


courts of equity to restrain final judgments and to entertain bills 
for new trial in such cases is well established, it never has at any 






time been regarded as a favorite one with chancellors. 
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Such bills seeking relief from final judgments, solemnly rendered 
in the due and ordinary course of the administration of justice by 
courts of competent jurisdiction, are always watched by courts of 
equity with extreme jealousy, and the grounds upon which inter- 
ference will be allowed are, confessedly, narrow and restricted. 

It will not be sufficient to show that injustice has been done by 
the judgment sought to be enjoined. It must further distinctly 
and clearly appear that this result was not caused by any inatten- 
tion or negligence on the part of the person aggrieved, and he must, 
among other matters, show a clear case of diligence and of merit to 
obtain the interference of a court of equity in his behalf at such a 
stage of the case. High on Inj. (2d ed.), sees. 112, 113; Duncan ». 
Lyon, 3 Johns. Ch., 356; Brown v. Hurd, 56 IIL, 317. 

“Relief will not be granted unless the party seeking it can show 
clearly to the satisfaction of the chancellor that he has a good de- 
fense to the action, which he was prevented from making by fraud, 
accident or the acts of the opposite party, wholly unmixed with 
any fault or negligence on his part. He must be able to impeach 
the justice and equity of the verdict and judgment of which he 
complains, and to manifest clearly to the court that there is good 
ground to suppose that a different result will be attained by a new 
trial. Plummer v. Power, 29 Tex., 14, and cases there cited; 
Burnley v. Rice, 21 Tex., 183. 

Testing the case before us by these rules, it will be apparent that 
the district court did not err in dismissing, in this case, the petition 
for injunction and new trial. 

The injustice of the judgment sought to be enjoined is not made 
clearly manifest. 

The nature and character of the original proceeding in which the 
judgment sought to be enjoined was obtained are not set out in the 
pleadings of the plaintiffs in error with sufficient fullness. 

It is stated, in the most general terms, that there was in that suit 
no cause of action set up against the plaintiffs in error, and that no 
sum of money was stated in the pleadings to be due or owing, but 
itis also averred in the same connection that there were in the 
original petition certain averments as to various items of indebted- 
hess set up, or attempted to be set up, as due by the plaintiffs in error 
to the defendant in error, in her representative capacity. 

The contents or substance of the pleadings in the original suit are 
not sufficiently set out or disclosed to enable the court to determine 
With reasonable certainty what was really there the issuable matter 
in controversy on which the plaintiffs in error relied to make out 
their defense. 
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Neither the dates, the amounts, nor the character of the items of 
indebtedness charged against them, are given. 

All the averments on this subject, as well as those relating to the ' 
grounds of defense relied on, are manifestly insufficient in a pro- 
ceeding of this kind, addressed to the court sitting as a court of 
equity. They are at last nothing more than the conclusions of the 
pleader. They do not set out with the requisite fullness and clear. 

ness the particulars of the original suit, nor fully and satisfactorily 

disclose the nature of the defense relied on. Nor dothe allegations 

sufficiently connect the plaintiffs in error with the alleged frand, 
Nor do the averments that there was collusion between the attor. 





° 
neys of the plaintiffs and defendant in error sufficiently set out the 
facts in that behalf. It does not appear clearly that these matters 
did not originate before the attorneys became associated in bugi- 
ness. Nor does it appear clearly that the attorneys on either side 
sought in any manner to deceive or mislead the defendants in error, 
They seem, according to their own statement of the matter in thei 
\ g eir 
pleadings, to have trusted too fully in their co-defendant, Leftwich, 
Upon a very full and careful examination of the amended petition, 
we are of the opinion that there was no error in the judgment of 
the district court, and that it should be affirmed. And it is go 
ordered. 
AFFIRMED. 
[Opinion delivered October 26, 1883.] 
J. F. Brormers v. Mcenpetrt, Munzesnemer & Co. 
(Case No. 1514.) 
1. BILL OF EXcCEPTIONS.— A bill of exceptions to the rejection of evidence of- 
go 240 fered, which fails to set forth the specific testimony rejected, but which 
63 = recites that ‘‘ the defendant offered evidence to prove actual and exemplary 
ped 663 damages, to which plaintiff objected. because there was no allegation in 
wn defendant's answer to admit such evidence,” is not sufficient. There being 
7 » ° . 
81 iat nothing to show what the rejected testimony was, the presumption must 


prevail that what was offered did not correspond with the allegations in the 
pleading. 

2, CHATTEL MORTGAGES.— It was the intention of the act of April 22, 1879(R. 
S., App., p. 15), to dispense with the registration in full of chattel mortgages, 
and to provide in lieu of it for the deposit with the clerk of the original 
mortgage itself, or a true copy of it, there to be kept for the inspection of 
the parties interested, and to have a minute of the mortgage entered ina 
book, so that it might be perceived what were its contents, date of filing, 

etc, 
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3, FILING OF CHATTEL MORTGAGE.— An indorsement on a chattel mortgage by 
the county clerk, that it had been ‘‘filed for record” on a certain day, and 
that it had been recorded in a book for the registry of deeds, properly certi- 
fied, is not evidence of such a deposit and filing of the mortgage as is re- 
quired by the act of April 27, 1879. R.S., App., p. 15. Such an instrument 
is not admissible in evidence as against creditors of the mortgagor, and as 
against creditors and as against subsequent purchasers and mortgagees in 
good faith, aud as to them is void. 

4, CONSTRUCTION OF STATUTES.— When the statute of another state is adopted 
in Texas, the presumption must prevail that the legislature intended to adopt 
with it the settled construction given to it by the courts of the state from 
which it was borrowed. 

§, CHATTEL MORTGAGE.— When possession of property described in a chattel 
mortgage remains with the mortgagor, and the instrument is not filed as re- 
quired by the statute, the mortgage is absolutely void as to creditors of 
the mortgagor, ho matter whether they had actual notice of the mortgage 
or not, and without regard to whether they were creditors in good faith. 


Aprrat from Cass. Tried below before the Hon. B. T. Estes. 

On the 31st of December, 1881, Mundell, Munzesheimer & Co. filed 
their petition in the district court of Cass county, upon an open ac- 
count against John I. Brothers, in which they claimed that there 
was due them the sum of $615.63, for goods sold to defendant. On 
the same day plaintiff filed his affidavit and bond for a writ of at- 
tachment against Brothers, which was issued, and in January, 1882, 
was levied on a stock of goods of John F. Brothers. On the 23d 
January, 1882, Henry Dennis, the intervenor, filed his original peti- 
tion against John I’. Brothers upon a note made by John F. Broth- 
ers on the 10th of January, 1881, to him, for the sum of $2,960, 
borrowed money, the same bearing a credit of $586.44. Dennis also 
filed a mortgage attached to his petition, under which he claimed a 
lien upon the goods attached to secure the payment of his note. 
Dennis prayed for a writ of sequestration for the goods, for a fore- 
closure of his deed of trust and for judgment and for sale of goods, 
etc. At the Tebruary term Henry Dennis obtained judgment 
against Brothers for the amount claimed in his petition, with a fore- 
closure of his mortgage and order of sale of the stock of goods in 
question. In March, 1882, the goods were sold by the sheriff under 
that order, and Dennis bought them. The amount bid was appro- 
priated to the payment of the debt of Dennis and the satisfaction of 
his mortgage. On the 5th day of September, 1882, Dennis filed his 
plea of intervention in this suit. On the 12th day of September, 
1883, the cause came on for trial, and after the pleadings of the re- 
spective parties were presented and the evidence of plaintiff and 
VoL, LX — 16 
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defendant heard, the intervenor offered his mortgage, his judgment 
against Brothers, and order of sale, with return of sheriff showing 
the sale of the goods and purchase by intervenor; when plaintiff 
objected to the reading of the record for the reason that the chattel 
mortgage had not been recorded as required by law for the record. 
ing of chattel mortgages, but that the same had been recorded in 
the record book for deeds. The objection was sustained, and the 
mortgage, judgment and order of sale, with sheriff's return thereon, 
were excluded. Judgment rendered by the court for plaintiff 
against defendant for amount of plaintiffs claim. 


J. IT. Henderson, for appellant, cited: Culbertson v. Cabeen, 99 
Tex., 255; 46 Tex., 35; 57 Tex., 48, 152; 55 Tex., 008; 4 Tex., 49: 
2 Greenleaf on Ev., 367. 


Todd & Iudgins, for appellee, cited: Tev. Stat., App., pp. 15, 16; 
Peiser v. Peticolas, 50 Tex., 688; Robinson v. Elliott, 22 Wall., 518; 
Jones on Ch. Mort., §$§ 263, 264, 266, 268, 279, 314-318; Carter », 
Carter, 36 Tex., 693; Meyberg v. Steagall, 51 Tex., 351; Pool 
v. Sanford, 52 Tex., 621; Rodrigues v. Trevino, 54 Tex., 198; Ryan », 
Goldfrank, 58 Tex., 356. 


O’ Neil & Son, for intervenor. 


West, Associate Justice.— The errors assigned by the appellant 
Brothers are not sufficient to require a reversal of the judgment 
below. The question as to whether or not he had, after arriving at 
full age, unconditionally affirmed the contract of purchase made 
with the appellees during his minority, was submitted to the jury 
upon conflicting testimony, and they having found this fact against 

srothers, their verdict will not for this reason be disturbed. 

The bill of exceptions taken to the ruling of the court rejecting 
the testimony as to damages offered by Brothers does not inform 
us what that testimony was, so that we can tell whether or not it 
conformed to his pleadings upon this subject. It merely says that 
“the defendant offered evidence to prove actual and exemplary 
damages, to which plaintiffs objected, because there were no allega- 
tions in defendant’s answer sufficient to admit such evidence.” The 
inference from this is that the proof offered did not corre spond with 
the allegations made; and as the defendant has not informed us of 
the nature of his proof, we must presume that the court rejected it 
for that reason. Without deciding as to whether or not any proof of 
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this character was admissible under his pleas, we do hold that the 
pill of exceptions points out no error whatever in the rejection of 
the evidence. 

The intervenor’s assignments of error involve some important 
questions under the act concerning chattel mortgages of April 22, 
1879. R.S., App., p. 15. 

He offered in evidence a mortgage upon the stock of goods in con- 
troversy made to him by the defendant previous to the levy of the 
attachment, which mortgage had been foreclosed by suit, and the 
intervenor had become the purchaser of the goods at the sheriff’s 
sale made under the judgment rendered in the foreclosure proceed- 
ings. The plaintiff in this cause was not a party to those proceed- 
ings, and was not bound by the judgment rendered therein; and 
hence it became necessary for the intervenor to establish the validity 
of his mortgage in the present suit. This mortgage upon exception 
was ruled out by the court below, as were all the subsequent pro- 
ceedings had in the foreclosure suit, and a bili of exceptions to the 
action of the court was saved by the intervenor. The reasons for 
the rejection of the mortgage, as we gather from the bill of excep- 
tions and the points relied on by counsel in their briefs, were that 
neither the mortgage nor a copy of it had been deposited with and 
filed in the office of the county clerk as required by the first section 
of the act of April 22, 1879. It was also objected that the county 
clerk had not entered a minute of this instrument in the appropriate 
book as provided by the fourth section of the statute, but had re- 
corded it at length in the book provided for the registration of deeds 
as was required by law previous to the adoption of the above statute. 
The mortgagor continued in possession of the goods from the date 
of the execution of the mortgage down to the date of levying the 
attachment. 

It was the clear intention of the statute to do away with the reg- 
istration in full of chattel mortgages, and to substitute instead of it 
the deposit with the clerk of the original mortgage itself or a true 
copy of it, there to be kept for the inspection of parties interested ; 
and to have a minute of the mortgage entered in a book, so that it . 
might be perceived at a glance what were its contents and provisions, 
date of filing, ete. As to what effect the failure of the clerk to 
make the proper entry in such book would have upon the rights of 
the parties to the mortgage when it was properly filed, we deem it 
unnecessary to decide in the case before us. The questions which 
we feel called upon to determine are: 1. Was the present mortgage 
deposited with and filed by the clerk as contemplated by the statute? 
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and 2. If not, was it admissible in evidence to show that the mort. 
gagee held an interest in the property described in it? 

The evidence of deposit and filing offered by the intervenor Was 
the indorsement upon the original mortgage, and the certificate of 
the clerk attached to it, both of which were to the effect that the 
instrument had been jiled for record upon a certain day; and the 
certificate contained the additional statement that it had been 
recorded in the record book of deeds. 

Proof of the filing was not made by a certified copy as provided 
in the third section of the statute. Admitting that this method of 
proof is not exclusive of all others, what. do the indorsement and 
certificate of the county clerk establish as to the deposit and filing 
of the mortgage? They show that it was filed with the clerk for 
the purpose of being recorded, and that in pursuance of such design 
it was actually and improperly spread at length upon a book not 
designed for the record of such an instrument. Such a registration, 
of course, gave the mortgage no force or effect whatever that it did 
not before possess, and a filing for such purpose was necessarily of 
no avail. 

According to Bouvier, “ A paper is said to be filed when it is de. 
livered to the proper officer, and by him received to be kept on file.” 
This custody may, however, be in certain cases prescribed by statute 
temporary in its nature. The nature of the custody depends ina 
great measure upon the terms of the law authorizing or requiring 
the deposit. In the class of temporary deposits are included such 
as were made under our statutes for the purpose of registration, or 
spreading a copy at length upon books provided for the purpose, 
When a deed or mortgage of land is filed for record with the county 
clerk, it is for the purpose of having it copied into his books and re- 
turned to the party depositing it, and not for the purpose of becoming 
a permanent record in his office. The books are the records of his 
office, not the instrument filed. 

But when a chattel mortgage is committed to him it should be in 
the language of the statute for the purpose of being “ kept there for 
the inspection of all persons interested.” The paper itself forms the 
record of his office, and not the copy of it in any book whatever. 
If it is filed for any other purpose, for instance, for registration in 
the county books, or for use in a cause pending, or in a probate 
matter, the filing is of no avail to validate the instruments as to 
persons whom it would not otherwise affect. In neither case would 
a person examining for a chattel mortgage be likely to find it; and 
in the first-named case it could be taken from the files at the option 
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of the party depositing it. One great object of the statute would 
be defeated, viz., a prevention of secrecy and imposition in the exe- 
cution of such instruments and the transfers which they evidence, 
for there would be neither minute of the paper nor the paper itself 
for examination. 

The indorsement of the clerk shows that this mortgage was filed 

for record, not for permanent deposit with him. His certificate 
further proves that this was the purpose of the filing, for it was 
immediately carried out by being recorded in the book of deeds. 
And, in addition to all this, it was withdrawn by the mortgagee, 
and was in his possession when the case was tried, and might have 
been, so far as we know, from the date of its registration. If it 
had been filed under the chattel mortgage act, and the clerk had 
failed to enter a minute of it in the proper book, but had copied it 
in full in an improper place, the mortgagee should at least have 
shown these facts in explanation of the indorsements, or supple- 
mented them with some proof of the proper filing of the instru- 
ment. The question then might have been raised as to whether or 
not he had lost his rights by a failure on the part of the clerk to 
perform his duty in docketing the mortgage. But this is not a 
question of that kind. On the contrary it is a question of whether 
or not the mortgagee himself has performed the duty required of 
him by law in depositing the instrument for the purposes prescribed 
by statute, and not for a purpose unauthorized in such cases. The 
tatute gives the mortgagor the right to retain possession of the 
property conveyed, free from the attachments and executions of his 
creditors, and to the mortgagee the benefit of his lien against 
creditors of his grantor, and purchasers from him, provided he com- 
plies with certain prescribed formalities; and whatever is incumbent 
upon them to perform must be done with at least some degree of 
exactness. The law has not been followed by the parties to this in- 
strument in matters of importance, and they have not taken steps 
which it was incumbent on them to take and not upon the clerk 
alone. 

We do not think that under the cases presented, by the bill of ex- 
ceptions the mortgage was deposited with and filed by the clerk in 
manner and for the purposes prescribed by our statute, and the 
court did not err in so ruling upon the instrument. 

2. Without such filing was the instrament admissible in evidence 
to show that the intervenor held an interest in the property? If the 
instrament was void as to the plaintiffs, of course it was not evidence 
inthe cause. It is claimed that it was void because not deposited 
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and filed as required by the statute. The language of the statute is 
peculiar. It makes all such instruments, when not accompanied by 
an actual and continued change of possession of the property mort. 
gaged, absolutely void as against the creditors of thi mortgagor, and 
as against subsequent purchasers and mortgagecs in good faith. This 
differs from the language used in the general registration act, appli- 
cable to all other instruments permitted or required to be recorded, 
including mortgages of land, and w “ h applied also to chattel mort. 
gages previous to the act of April 22, 1879. The general act says 
that the instruments for which it pesado shall, when not filed for 
record, ete., be void as to all creditors and subs qe ent pureh ISErs Sor 
valuable consideration without notice. Under such k inguage it hes 
been held that the words without notice apply to cre ditors as well 
as purchasers. They are all included in the same clause of thesen- 
tence, without any mark of punctuation to divide them. But in the 
chattel mortgage act the legislature has shown its intention that 
good faith shall be required only of purchasers, mortgagees, ete, of 
the original mortgagor; but in the case of creditors, the instrument 
shall be absolutely void as to them, no matter whether they acted 
in good faith or not in crediting the mortgagee or in seeking to 
enforce their debts against the mortgaged property 

This intention isevidenced by the change of expression and pune- 
tuation so clearly that it is not necessary to comment upon it. Be. 
sides, the first section of the act is almost in the exact language of 
arg Statutes in many other states. Such, for instance, as New 
York, New Jersey, Ohio, Michigan, Nebraska, Minnesota and others; 
and in all those states, whenever the point has come under decis- 
ion, it has always been held that good faith was not required of 
creditors in order to enable them to avoid a chattel mortgage, not 
filed and deposited as required by the act. Farmers’ Loan & Trust 
Co. v. Hendrickson, 25 Barb., 484; Sayre v. Ilewes, 32 N. J. Eq, 
652, 656; People v. Bristol, 35 Mich., 32; Braley v. Byrnes, 25 Minn, 
297. 

In adopting the language of the statutes of other states it must 
be presumed that gur legislature intended to adopt with it the well 
settled construction pli aced upon such language by the courts of 
those states. We therefore think that a chattel mortgage, when 
possession of the mortgaged property remains with the mortgagor, 
and the instrument is not filed as required by the statute, is abso- 
lutely void as to creditors of the mortgagor, w hether or not they had 
actual notice of the execution of such mortgage, or were creditors 
in good faith of the maker of the instrument. 
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Had the plaintiffs been subsequent purchasers, or mortgagees under 
Brothers, the mortgage might have been admitted in evidence, to be 
of no avail, however, unless supplemented with proof of bad faith 
on their part in making such subsequent purchases or taking the 
subsequent liens. But as such proof could not have validated the 
instrument against attaching creditors, which the plaintiffs were, 
and the mortgage was void as to them whether they were such cred- 
jtors in good faith or not, the mortgage was wholly inadmissible for 
any purpose whatever. And so of the subsequent proceedings in 
the foreclosure suit. The court therefore did not err in sustaining 
the objections to it, and the judgment is affirmed. 





AFFIRMED. 
[Opinion delivered October 26, 1883.] 
Jounson M. Watrace v. A. J. Lews. 
(Case No. 1453.) 
1. Deep — Equity.— A deed made by one charged with a criminal offense to 


another, to enable such other to take the requisite oath as to property, as 
surety on his appearance bond, and to secure the bondsman against loss on 
account of the suretyship, though absolute on its face, vests the title only 
to the extent and for the purposes of the specific trust, and is not illegal as 
tending to subornation of perjury. 


Aprrrat from Wilson. Tried below before the Hon. Everett 
Lewis. 

Lewis sued Wallace on the 9th day of February, 1880, to recover 
certain town lots, and to have annulled and vacated a deed made 
by Lewis to Wallace June 23, 1879, conveying the property. He 
alleged that Lewis had been arrested and committed by a justice of 
the peace on a charge of felony. His bond was fixed at $50C. And 
to enable Wallace to take the required oath as a surety and to secure 
him against any loss on that account, he conveyed the property, and 
for no other purpose; that the understanding and intention of the 
parties was that as soon as Lewis gave a new bond or was dis- 
charged Wallace was to redeliver the deed or reconvey him the 
property ; that he proposed to give the new bond, but Wallace re- 
fused to redeliver the deed, etc.; that a term of the district court 
had passed and no indictment was returned against him, whereupon 
the bond was functus officio and Wallace discharged from all lia- 
bility thereon; that Wallace refused to redeliver the deed to the 
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land, but had caused the same to be recorded and was claiming the 
land. He prayed judgment for rents, ete. 
Wallace answered by general and special exceptions and general 
denial, etc. 
The errors relied on are sufficiently indicated by the opinion, 


Lawhon & Browne, for appellants. 


Warts, J. Com. Arp.— Appellant claims that the court erred jp 
refusing to strike out the amended petition, as it did not point ont 
the pleading with its date sought to be amended, and that it was 
not properly indorsed and numbered. The first ground is not su 
ported by the record, for it is stated in the amended petition that 
by leave of the court he amends his original petition, filed on the 
9th day of February, 1880. Except in the margin of the transcript, 
there is no indorsement of this pleading shown by the record, and 
it is there named by the clerk “amended petition.” If the plead- 
ing was not indorsed upon the back, as required by the rules, that 
fact should have been made to appear from the record. 

But admitting that the court erred in overruling the motion on 
that ground, still no injury is shown to have resulted to the appel- 
lant from that source, and consequently it must be considered and 
treated as an immaterial error. 

All the other assignments of error may be considered under one 
proposition. And that is, could the appellee allege and establish 
that the deed from him to appellant, though absolute upon its faee, 
was in fact made to enable the appellant to go upon his bond as 
security, and to secure him against any loss that might be incurred 
on account of the bond? 

The general rule is elementary that parol evidence is not admis- 
sible to change or alter a written instrument. But it is also well 
established that parol evidence is admissible to show that a deed, 
though absolute on its face, is in fact a security for a debt, and 
is, therefore, a mortgage; or that such a deed was executed and 
delivered on certain trusts not reduced to writing, and which the 
grantee promised to perform; also, that such evidence is admissible 
to establish a resulting trust. The authorities are cited by Judge 
Hobby in his work on Texas Land Law, §$ 1661-1663, sustaining 
the doctrine asserted. 

It is claimed, however, by appellant that the facts alleged and 
established by the evidence taint the transaction with fraud, and 
that the appellee cannot be relieved as against his own fraud. 
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We do not concur in that view of the case. If does not appear 
that the appellee intended to defraud any one by making the deed 
to the appellant. Certainly he could not have intended to defraud 
the state, for whether the land remained his or vested in appellant, 
it was equally liable for any judgment that might be rendered on 
the bond. Could it be considered a fraud upon the officer who 
took the bond? It would seem not. That officer did not accept the 
bond upon the faith of this or any other property, but upon the affi- 
davit of appellant, made in accordance with the statute. 

As between the parties, the real transaction was this: appellant 
conveyed to appellee the land for the particular and special purpose 
of enabling him to qualify as a surety on the bond, and to hold the 
same in trust to protect himself against any loss that might accrue 
in the event the appellee should forfeit the bond. To the extent of 
these particular objects or trusts the title vested in appellee; but 
when the particular objects sought to be accomplished by this trust 
relation had been subserved that relation ceased, and appellant no 
longer had any right to the land. 

Nor is the transaction illegal as tending to subornation of perjury. 
For the purposes of that bond the property was, as intended by the 
parties, the property of the appellee. 

For a case similar in some of its features to the one under consid- 
eration see Frazer v. Thatcher, 49 Tex., 30. 

There is no such error apparent of record as ought to reverse the 
judgment; and we report that it ought to be aflirmed. 


AFFIRMED. 
[Opinion adopted October 30, 1883. ] 





Pato Pinto Counry v. R. M. Gano & Sons. 
(Case No. 1468.) 

1, COUNTY SCHOOL LANDS.— The counties are trustees for the county school 
lands, in the manner and for the purposes declared in the constitution. As 
such they may sell or dispose of them in such manner as the county commis- 
sioners’ court may determine. 

2, SaME.— Where the county commissioners’ court, under their order, con- 
tracted with a party to subdivide school lands into tracts of one hundred 
and sixty acres, after personal inspection by the contractor, who was, accord- 
ing to their quality, to designate them as of first, second and third class 
lands, and after surveying them was to make a sworn report, held, that the 
contract involved a personal trust which was not assignable, and, in the 
absence of allegations of fraud or mistake, parol evidence was not admissible 

to alter that result, 
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Aprrat from Palo Pinto. Tried below before the Hon. T, 1 
Nugent. : 

Appellees instituted this suit against appellant, alleging in sub. 
stance that the commissioners’ court of the county, on the 16th day 
of December, 1876, made an order employing and contracting with 
8S. P. Haynes, Wm. Veal and John H. Caruthers, to survey into 
blocks of one hundred and sixty acres, and resulting fractional 
blocks, the four leagues of school land belonging to Palo Pinto 
county, situated in the counties of Archer and Wichita, and to map 
the same. And also to classify the lands into first, second and third 
classes, the report of the classification to be under oath; the entire 
work to be done within six months from the time the order was 
made; for which service the court agreed to convey them one. 
fourth of the land. That in March, 1877, the contractors employed 
appellees to do the work, agreeing to give them a portion of the 
land which they were to receive from the county; and that they, 
at great expense, did the work in strict conformity to the order, and 
made report thereof, sworn to by one of the appellees, within the 
time named by the order; that the court deferred action upon the 
report from time to time, notwithstanding Caruthers and Veal 
urged action; that afterwards the contractors assigned to appellees 
all their rights under the contract, and that the court refused to 
make them a deed in accordance with the agreement. Alleging, 
also, that the contract was not one imposing special confidence or 
trust in the contractors, and that it was not so understood by the 
commissioners’ court. 

Prayer for decree for performance and in the alternative for the 
reasonable value of their services. 

Appellant answered by general and special exceptions, among the 
latter, that the contract was wltra vires; that the court had no power 
to convey the land or dispose of it in that way. This was sustained 
and it was not made a question on appeal. Another exception was 
that the contract as set out in the petition was one of personal con- 
fidence or trust, and no assignment of it or any delegation there 
under could be made. This was overruled and was assigned as 
error. Appellant answered by general denial and various special 
defenses; among them that the contract was upon personal confi- 
dence and trust; and also that the court on the 16th day of May, 
1877, made and entered an order upon its minutes rescinding the 
former order, on the ground that the court had been informed that 
the contractors had employed others to perform the services. 
Verdict for appellees for $864, and judgment accordingly. 
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Upon the trial the court admitted evidence as to whether the em- 

Joyment was upon personal confidence or trust, and by the charge 

submitted that question to the jury as one of fact, and refused 

charges instructing as to the legal effect of the order in that 
a) 


respect. 


McCall & McCall, for appellant, cited: Const. 1876, art. 7, § 6; 
Rev. Code, p. 18; Rev. Code, p. 581, § 4036; also § 681; 1 Dillon 
on Mun. Corp., §$ 381, 383, 384; 2 Dillon, § 749; Brice’s Ultra 
Vires, pp. 607-614; The Northwestern Company v. Shaw, 19 Am. 
fep., 781; Whitney Davis Co. v. Barlow, 20 Am. Rep., 509; Brady 
v. Major, 2 Boreo, 1 N. ¥ . Li. 


E. P. Nicholson and W. BL. Gano, for appellees, cited: Smith w. 
Sublett, 28 Tex., 170, 172; Story on Agency, §$ 14, 15, 201, 387, 
388 (Sth ed.); Wood wv. MeMeans, 23 Tex., 484; Eccles v. Daniels, 
16 Tex., 136; Sublett v. McKinney, 19 Tex., 446; R. S., art. 677. 

Warts, J. Com. Apr.— But one question presented by the record 
will be considered, as it is believed that question disposes of the ap- 
peal. That question arises in overruling exceptions to the petition, 
in the admission of evidence over objections, and in giving and re- 
fusing charges. 

It is claimed by appellant that the purported contract upon which 
the suit was brought was made upon personal trust and confidence 
in Haynes, Veal and Caruthers, and therefore could not be assigned 
to another without the consent of the appellant. That such is the 
legal effect of the contract and should have been so declared in the 
charge to the jury. 

While the constitution vests title in the respective counties as to 
the four leagues of land usually known as county school land, it 
declares that it is alone in trust for the benefit of public schools in 
the counties respectively. In short, that the counties are trustees 
holding this land in the manner and for the purposes declared in 
the constitution. Each county is authorized to sell or dispose of its 
lands in whole or in part, in manner to be provided by the com- 
missioners’ court. And it is declared that “ Said lands, and the pro- 
ceeds thereof, when sold, shall be held by said counties alone as a 
trust for the benefit of public schools therein; said proceeds to be 
invested in bonds of the state of Texas, or of the United States, 
and only the interest thereon to be used and expended annually.” 
Preparatory to a disposition of these lands held by appellant, the 
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commissioners’ court thereof deemed it proper to have the same sur. 
veyed into blocks of one hundred and sixty acres each, and such 
fractional blocks as would necessarily result from such survey, to 
have these sections mapped, numbered and classified into first, see- 
ond and third class lands, the report of the classification to be under 
oath. 

The commissioners’ court made the order contracting with the 
parties therein named to do the work in the manner stated. There 
is nothing in the order about allowing them to substitute others to 
perform the labor, or to authorize them to assign the contract, and 
there is no ambiguity in the terms of the order, or asserted mistake 
that would require parol evidence to explain or establish. 

The intention respecting the classification is evident. It would not 
be practicable for the commissioners’ court, in selling these lands, to 
go in person upon them, examine, classify, and fix a price upon each 
block. But the court required the classification to be made under 
oath, so that in fixing terms and price it might rely upon the classi- 
fication thus made. In short, this is the method the court adopted 
to inform itself in reference to the quality and character of the land, 
so that it might faithfully and advisedly execute the trust. The 
importance, then, of a correct and accurate classification of the land, 
when its object is considered, is obvious. And it is also apparent 
that such a classification would require the exercise of sound judg- 
ment and discretion, taking into consideration the character of the 
soil and the location of the respective blocks with reference to water, 
timber and other conveniences. The mere surveying, that is, run- 
ning the lines, establishing the corners and making the maps, is 
entirely different in character. These things are done by rule, and as 
well by one efficient surveyor as another. 

In the execution of so important a trust it could not be expected 
that the court could or would have relied upon the judgment of 
any party that the contractors might see proper to select to make 
the required classification. On the contrary, the terms of the order, 
when considered with reference to the subject matter of the con- 
tract, import a personal confidence or trust imposed in the parties 
selected to perform this duty. For had these parties died without 
entering upon the performance of the contract, it would seem to 
admit of no doubt that the right to perform the duty under it would 
not pass to their heirs or legal representatives. - And while living 
they could not, without the consent of the court, given as such, and 
in the usual mode, have delegated such a right to others. Evwell’s 
Evans on Agency, 53. 
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The legal effect of the order was that the employment was one of 

rsonal confidence and trust, and, in the absence of allegations of 
fraud or mistake, parol evidence would not be admissible to alter, 
vary or change that result. 

If, however, it should be made to appear that the court had 
adopted the work of appellees by using it in the disposition of the 
land, it would seem that appellees would then be entitled to the 
reasonable value of their services. 

Our conclusion is that the court erred in the several rulings as 
indicated, and that the judgment ought to be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion adopted October 30, 1883. ] 





Herrs or Epwarp Roserrtrs v. Joun L. Lovesoy. 
(Case No. 1374.) 


1, VENDOR AND VENDEE.—If the vendor of land, after default made in pay- — 
ment of purchase money, elects to sue for the purchase money instead of 6 701 
disaffirming the contract of sale, he thereby affirms the contract of saleas 7 182! 
still in force; the result of the suit is to determine the amount of unpaid 
purchase money, and the judgment rendered is res adjudicata as to the 
right of parties or privies to disaffirm the contract and all other questions 
involved in the contract of sale. This rule applies to judgments rendered 
for unpaid purchase money by justices of the peace. 

2. Same.— The purchaser of land under an executory contract is entitled to 
have the same specifically performed, as far as the vendor can perform, and 
to have an abatement out of the purchase money, or compensation for any 
deficiency in the title, quantity, quality, description, or other matters touch- 
ing the estate. See statement and opinion for a case to which it was held 
this doctrine applied. 


Arprat from Collin. Tried below before the Hon. R. R. Gaines. 

March 24, 1857, Lovejoy sued William Davis for a specific en- 
forcement of a bond for title, made by Davis to Edward Roberts, 
and dated March 21, 1849, which obligated Davis to make title to 
sixty acres of land therein described as soon as a patent issued 
to Davis. Lovejoy claimed to have purchased all Roberts’ interest 
in the land, soon after its date, and that the patent had issued to 
Davis. 

Davis answered, admitting the execution of the bond, and, among 
other things, that other bonds were outstanding and not canceled. 
That he was ready and willing to make the deed when the former 
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bond was canceled according to the understanding of the parties, 
etc. 

April 17, 1857, Roberts intervened, claiming that in the sale of the 
land to Lovejoy the latter paid him $90 of the purchase money and 
_ agreed to pay him the balance, $85. That he sued Lovejoy before 
a justice of the peace in 1850, for that amount, with interest, and 
that Lovejoy pleaded the statute of frauds and other defenses, and 
upon the trial judgment was rendered against him and in favor of 
Lovejoy. That an assignment he made and delivered to Lovejoy 
pending the suit was made and delivered as an escrow, only to 
take effect upon Lovejoy’s paying him the balance of the purchase 
money. That Lovejoy refused to pay the money, and thereby re. 
pudiated the contract of sale. That subsequently he | Roberts) had 
conveyed part of the land to another by warranty deed. 

To this Lovejoy replied by amended petition, etc., that the sale 
from Roberts to him was verbal, and that Roberts pointed out to 
him the land on the smooth prairie and represented that as the land 
he was then selling, but that in truth and in fact the land described 
in the Davis bond did not include any part of the land pointed ont, 
which was then worth from $2 to $5 per acre, but that it was situ. 
ated further north and was low hog-wallowed and brush land, not 
worth more than fifty cents per acre at the time; and that the 
amount he paid at the time of the sale was more than the full value 
of the land. 

For additional statement reference is made to Roberts v. Love- 
joy, 25 Tex. Sup., 437; Roberts v. Lovejoy, 28 Tex., 641; Lovejoy ». 
Roberts, 35 Tex., 605. 

Upon the trial the evidence showed that after Lovejoy had 
answered in the justice court, asserting the statute of frauds and the 
misrepresentation as to the description, ete., of the land, Roberts 
made and delivered to him what is called the assignment (but which 
conveys all Roberts’ right, title, interest and claim in the /and). That 
thereafter the parties went to trial upon Lovejoy’s answer setting up 
the misrepresentation of Roberts, and that he had already paid more 
than the value of the land, and the judgment of the justice was 
in favor of Lovejoy for costs. There was no evidence that the in- 
strument was delivered as an escrow. 

Upon the last trial, which was had before the court, judgment 
was rendered in favor of Lovejoy, decreeing a specific performance 
of the bond and for costs, ete. 


John C. Easton, for appellants. 
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Warts, J. Com. Arrp.— This cause has been pending for nearly 
twenty-seven years, and this is the fourth time that it has been before 
the supreme court. In the consideration of the questions involved, 
to a certain extent, the court is embarrassed by the former and 
seemingly conflicting decisions of the court on the former appeals. 
How far the record now before the court may differ from that before 
it when these former decisions were made, we have no means of as- 
certaining, except from the statement given by the re porter. DBeset 
with these difficulties, it is the duty of the court to pass upon and 
determine the questions presented by this record from the best light 
attainable, considering that any seeming conflict between the for- 
mer opinions of the court in the case, and the principles of law and 
equity here applied, is, to some extent, attributable to differences in 
the several records. 

Here the first question for consideration is, what effect does the 
final judgment in the justice court have upon the rights of the par- 
ties in this suit? All the authorities concur in the proposition that 
in executory contracts for the sale of land, if the vendee makes de- 
fault in the payment of the purchase money, the vendor may elect 
either to consider the default in payment a disaffirmance of the con- 
tract, and recover the land, or else sue for the purchase money. And 
if the vendor pursues the latter remedy, the result is generally con- 
sidered tantamount to a decree for specific performance, as thereby 
the contract of sale is affirmed as in force, and all questions ordina- 
rily requisite to secure a decree for specific performance are deter- 
mined in that proceeding. That is, the existence of the contract of 
sale is affirmed, and the amount of the unpaid purchase money, if 
any, is determined. [Roeder v. Robson, 20 Tex., 765. For, the ve ndor 
having selected his remedy and forum, and having litigated the 
question as to the purchase money to a final judgment before a court 
of competent jurisdiction, he will not be allowed, as between him 
and the vendee, to again assert and have litigated the same questions 
previously litigated by the parties and determined by a definitive 
judgment. Such matters are considered res adjudicata; that is, as 
between the parties and their privies, in the absence of fraud and 
mistake in the judgment, conclusively settled. This doctrine applies 
as well to adjudications and final judgments of courts of justices of 
the peace as to those of any other court. 

In the suit of Roberts ». Lovejoy the justice of the peace had 
jurisdiction both of the subject matter and the parties, and the result 
of that adjudication was that Lovejoy did not owe Roberts any- 
thing onthe land. Now, notwithstanding that adjudication and final 
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judgment, Roberts, in his intervention in this suit, reasserts the very 
same matter against Lovejoy, and on that ground alone he seeks to 
defeat Lovejoy’s suit against Davis. Roberts’ attitude in this case jg 
that of a volunteer. He thrusts himself between the parties, and gays 
that Davis ought not to be compelled to make the deed, for that 
Lovejoy owed him a part of the purchase money and had refused to 
pay it. That, it must be remembered, was the identical question 
determined by the judgment of the justice court against him. And 
so far as he is concerned, it would seem that the judgment of the 
justice court ought to conclude him from again asserting that claim, 

If the case in the justice court had been tried and determined 
upon the naked legal defense of the statute of frauds, then it would 
not preclude Roberts from showing that the result of the litigation 
was in effect a repudiation of the purchase, and a rescission of the 
contract of sale at the instance of Lovejoy. For in such case the 
very question tried and determined would furnish ample evidence of 
the repudiation of the contract of sale by Lovejoy. But the ques- 
tion of the statute of frauds was eliminated from the case by the 
conveyance made by Roberts and accepted by Lovejoy. And the 
adjudication was had upon the just and equitable defense of a partial 
failure of consideration, presented in such manner as to negative the 
idea that Lovejoy intended by making that defense to repudiate the 
contract of sale. 

In his petition Lovejoy sets up the bond, its assignment to him 
by Roberts, and that the patent had issued to Davis. The estab- 
lishment of these allegations by competent evidence would entitle 
Lovejoy to a specific performance by Davis. Now the only way in 
which the matter between Roberts and Lovejoy gets into the case 
is through the intervention of the former, who seeks to establish by 
the proceedings had in the justice court that Lovejoy had repu- 
diated and forfeited the contract of sale. The proceedings in the 
justice court, it seems to us, do not establish that fact. But when 
that proceeding is considered in connection with the conveyance by 
Roberts to Lovejoy of all his right, title and interest in and to the 
land described in the bond, the conclusion seems irresistible that 
the parties intended that the contract of sale should remain in force 
between them. The effect of the conveyance was to vest absolutely 
and unconditionally all Roberts’ interest in and to the land in 
Lovejoy. . 

True, it is alleged in Roberts’ petition of intervention, that this 
conveyance was made and delivered to Lovejoy as an escrow, to 
take effect only upon condition that Lovejoy paid him the amount 
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claimed as balance of the purchase money on the land. There is 
no evidence in the record establishing these allegations. On the 
contrary, the evidence does show that the conveyance was made 
and delivered to avoid the effect of the statute of frauds, and to 
place toberts in a position to contest the defense asserted by Love- 
joy of misrepresentations and consequent partial failure of con- 
sideration, and to recover, if he could, the purchase money claimed 
by him and not the land. 

“Suppose that instead of the proceedings in justice court, the 
patent had issued to Davis prior to that time, and Lovejoy had 
brought suit against Davis for a specific performance and made 
Roberts a party, alleging the facts with reference to his purchases 
from the latter, and had supported these allegations by ample evi- 
dence, not controverted, would not the court have decreed a specific 
performance against Davis, and, upon the doctrine of compensa- 
tion, abated the unpaid purchase money in favor of Lovejoy ? 

Judge Story, in his work on Equity Jurisprudence, vol. 1, § 779, 
gives the rule in the following language: “The general rule (for 
it is not universal) in all such cases is that the purchaser, if he 
chooses, is entitled to have the contract specifically performed, as 
far as the vendor can perform it, and to have an abatement out of 
the purchase money or compensation for any deficiency in the title, 
quantity, quality, description or other matters touching the estate.” 

Mr. Waterman, in his work on Specific Performance of Con- 
tracts, § 499, asserts the same doctrine, and adds: “ Where, in the 
first of the cases supposed, the vendor is plaintiff, the court will be 
cautious in granting him the relief asked and enforcing perform- 
ance by an unwilling purchaser; and it will not do it unless the 
purchaser can be placed in a condition as favorable substantially as 
if the contract had been fully carried out. On the other hand, if 
the purchaser chooses to accept less than he contracted for, there 
can be no good reason why he should not compel the vendor to per- 
form, as far as he is able, with compensation for the deficiency.” 

In Austin v. Ewell, 25 Tex. Sup., 403, the doctrine as stated 
above is fully recognized and applied. 

As to the application of that doctrine to the case before us, there 
is not uniformity of opinion, but a majority believe that it is appli- 
cable. The contrary opinion is based upon the theory that as. 
Roberts pointed out to Lovejoy an entirely distinct and separate: 
parcel of land from that described in the bond from Davis, that 
therefore the minds of parties did not meet and there is no contract ; 
and that Roberts might not have been willing to have sold the land 
VoL. LX —17 
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described in the bond for what might then be considered its actual 
value. That to specifically enforce that as a contract would be to 
make a contract for the parties that they did not make for them. 
selves, and then force them to accept it by judicial decree. 

There is no doctrine better settled in this character of suits than 
that courts cannot and will never undertake to make contracts for 
parties. Their utmost power is to either enforce in whole or in 
part, or to rescind and annul, such contract as the parties may make 
for themselves. 

Here it should be remembered that Roberts only owned or claimed 
to own on the Davis survey the sixty acres of land described in the 
bond from Davis to him. That this was the land about which he 
and Lovejoy were contracting and did contract. But Lovejoy was 
deceived as to what particular portion of the Davis survey was in- 
cluded in the bond. And by reason of that misrepresentation Love. 
joy was induced to agree to pay much more than the land that was 
included in the bond was then worth, and much more than he would 
have contracted to pay had he known the true locality of the land, 

Now, whether Roberts knew at the time that his statements were 
untrue, or whether he was himself mistaken as to the matter, is im- 
material: for the same result would attach. In either event it is q 
fraud upon Lovejoy. 

To hold, then, that when the purchaser has been deceived in part, 
let it be ever so considerable, as to the locality of the land, that he 
has his election either to rescind or to secure an enforcement of the 
contract in part with compensation or abatement, but that where 
the vendor goes farther into the dark regions of fraud, and entirely 
deceives the purchaser as to the true locality of the land described 
in the instrument which evidences the contract, that this places the 
purchaser at a disadvantage by forcing him to accept but one of the 
remedies, to wit, to rescind the contract and recover back his pur- 
chase money with interest, thus giving to the fraudulent vendor the 
land with the speculation in its increased value, would result in 
offering a premium to those who commit the most aggravated frauds. 
Such a result could not be tolerated by a court of equity, in whose 
nostrils the stench becomes more foul in proportion to the extent 
and palpability of the fraud. The agreement of the vendor is to 
convey the land described in the bond, and to that extent it becomes 
the contract of the parties, if not before, at least when the vendee 
elects to take it with a just and equitable abatement. From the 
facts and circumstances in evidence it may be inferred the basis of 
the agreement was the actual value of the land. And that would 
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seem to be a just rule to apply in determining the compensation or 
abatement. 

In this case these questions are obviated by reason of the convey- 
ance from Roberts to Lovejoy, and the circumstances under which it 
was made and delivered, 

In reply to Roberts’ suit for the purchase money Lovejov asserted, 
first, the statute of frauds; and secondly, the misrepresentations, 
and claimed that he had paid the full value of the land. The con- 
veyance was made, it seems, for the purpose of obviating the statute 
of frauds, and to put Roberts ina position to contest the answer set- 
ting up the misrepresentations. And throughout that case, it seems 
that the averments in the answer as to the actual value of the land 
described in the bond were never controverted by him. Then it 
appears to us the rule furnished by the parties themselves for com- 
pensation or abatement would be the actual value of the land at the 
time of sale. 

Some importance has been attached to the fact that since the ad- 
judication in justice court Roberts had conveyed a portion of the 
land by deed of general warranty. But it must be remembered that 
he did so with full knowledge of the fact that judgment against 
him was final, and his conveyance to Lovejoy of all his right, title, 
interest and claim to the land was then upon record; and besides, 
it may be inferred from the record that Lovejoy and those claiming 
under him have had the control and possession of the land during 
the time. 

Under these circumstances his subsequent sale and warranty of 
title could not be converted into equities in his favor and against 
Lovejoy. 

We report for an affirmance of the judgment. 


AFFIRMED. 
[Opinion adopted October 30, 1883.] 





Tuorn’s Heres v. Frazer’s Herrs. 
(Case No. 1434.) 


COMMISSIONERS FOR TEXAS.— An acknowledgment to a deed, taken before a 
commissioner of deeds in another state, who was appointed under the stat- 
ute (Pasch. Dig., 3762), is not affected by the fact that the governor who 
appointed the commissioner had gone out of office before the acknowledg- 
ment was taken. The commissioner once appointed could continue to act as 
such until he was removed by the governor. 
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2. Evipence.— When there has been a great lapse of time intervening between 
the execution of a deed and the assertion of rights under it, an adverse 
claimant of the land will not be held to that full and conclusive proof of 
his right which would be required under other circumstances, 

3. VERDICT OF JURY — NEW TRIAL.— The finding of a jury upon facts when the 
evidence is conflicting is conclusive only when the witnesses testifying do 
so in person before the jury. Then their manner of testifying is proper for 
scrutiny, and in observing this, the jury possess an advantage which judges 
cannot have who hear the case on appeal. But when the evidence ig cop. 
tained in a written deposition, the reason of the rule which makes the decis- 
ion of a jury in its finding on facts conclusive, ceases, 


Apprat from Grayson. Tried below before the Ton. Joseph 

dledsoe. 

Trespass to try title against appellants and Amanda Gearheart to 
recover the land described in the petition. Appellants and Amanda 
Gearheart answered by general demurrer and plea of not guilty, 
Appellees claimed the land by virtue of a patent to the heirs of John 
S. Thorn, deceased, and deed from David F. and Samuel D. Thorn, 
as the only heirs of John S. Thorn, to Addison Frazer, from whom 
they inherited the land. The deed from David F. and Samuel D. 
Thorn to Addison Frazer was executed May 23, 1860, and recorded 
July 12,1876. The appellees claimed through the patent to the 
heirs of John S. Thorn, and sale and conveyance by Samuel D. 
Thorn (he being sole heir of David F. Thorn) to E. A. Thorn, and 
by inheritance from the latter. Amanda Gearheart claimed through 
the same title and through appellants to Charles I. Evans, and 
through mesne conveyances from him. The sale and conveyance 
from Samuel D. to E. A. Thorn was claimed to have been in 1861. 
The deed, it was alleged, was lost, and a substitution was had of the 
same in the district court of Hays county in 1874. 

Verdict and judgment in favor of appellees against appellants for 
the half interest in the land claimed by them, and in favor of 
Amanda Gearheart and against appellees for the half interest claimed 
by her. Appellants appealed from that part of the judgment against 
them. 

The errors relied on are: 1st. The court erred in admitting as 
evidence, over their objections, the deed from Samuel D. and David 
F. Thorn to Addison Frazer. 2d. The verdict of the jury was 
against the evidence. 


Finlay & Pasco, for appellants. 
y PI 


No briefs on file for appellees. 
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Warts, J. Com. Arp.— Robert G. Mitchell, who took the acknowl- 
edgment to the deed from Samuel D. and David F. Thorn to Addi- 
son Frazer, claimed to and did act as a commissioner for the state 
of Texas in the state of Georgia. The recitals in the certificate 
show that he was appointed by IT. R. Runnels, governor of this 
state. Appellants insist that as Runnels’ term of office had ex- 
pired prior to the taking of the acknowledgment, that pea mt 
term had also expired, and that he could not legally exercise th 
functions of a commissioner. 

The statute, after providing for the appointment of commis- 
sioners in the several states and District of Columbia by the gov- 
ernor, also provides that the commissioners “shall continue in office 
during the pleasure of the governor.” Pasch. Dig., art. 3762. 

While the legislature used the word office in that connection, evi- 
dently it was not intended that these commissioners should be 
considered civil officers of this state, as the constitution then in 
force required all civil officers to reside in the state. 

It does not appear when Mitchell was appointed, nor do we think 
that it is material that it should, for when appointed he continued 
such until the governor should be pleased to recall the appointment. 
In contemplation of law the governor is ever existing, and always 
exercising his pleasure with respect to these commissioners. One 
incumbent may give way to another, but there is at all times the 
governor, exercising his pleasure in respect to these commissioners. 
Iti is not shown that the governor had in the exercise of his pleas- 
ure recalled the appointment of Mitchell, and in our opinion, until 
this is done, he could legally continue to perform the duties imposed 
upon him as such commissioner by law. 

It is also claimed that the seal with which Mitchell authenticated 
or attested his act was not such as was prescribed by statute. The 
act under which Mitchell was appointed and acting did not pre- 
scribe the requisites of the seal, but simply required these commis- 
sioners to attest their acts with their seals. Article 3771, Paschal’s 
Digest, cited by appellant, relates only to the commissioners in the 
Choctaw, Chickasaw, Cherokee and Creek Indians, and was enacted 
after the acknowledgment was taken. 

The only remaining question is this: Is the verdict of the jury 
against the evidence? The only material question before the jury 
Was as to the asserted purchase of the land by E. A. Thorn from 
8. D. Thorn in 1861. Appellants claimed that their father, E. A. 
Thorn, did purchase the land from $8. D. Thorn in good faith, with- 
out notice of the Frazer deed, and paid a valuable consideration 
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therefor in money. Upon that issue the case must be determined; 
for if that is true then the Frazer deed must be postponed to them, 
otherwise their rights are subordinate to that deed. 

There was no conflict in the evidence upon that issue, nor wag 
there any evidence adduced upon that issue by the appellees. That 
offered by appellants was the decree of the district court of Hays 
county, in a suit by appellants against the unknown heirs of §, D, 
Thorn, deceased, substituting a deed from 8. D. Thorn to E. A. Thorn 
for the land in controversy. This substitution is very imperfect, as 
it does not set forth the substance of the lost instrument, but in 
terms substitutes a deed from 8. D. Thorn, conveying to E, A, 
Thorn the land, a description of which is given in the decree. By 
agreement it was admitted as recorded in 1580, and if it is to be 
considered as evidence, it would prima fucie establish the fact that 
S. D. Thorn had conveyed the land to E. A. Thorn in 1861. And 
we are of the opinion that is the effect that should be given to the 
decree as evidence. Also the deposition of Mansfield, a citizen of 
the state of Georgia, was adduced by appellants. That witness tes- 
tified that he was well acquainted with S. D. Thorn; that they were 
partners in making and selling matches in 1561; that they needed 
money with which to purchase phosphorus, and S. D. Thorn sold 
and conveyed the tract of land to E. A. Thorn, and received there- 
for over $1,000 in money; that he saw the deed after it was signed, 
and that he was well acquainted with S. D. Thorn’s signature, and 
the latter told him that he had delivered the deed to E. A. Thorn. 
He also states that the trade was made at their place of business, 
and that be was present. 

Considering the great lapse of time from the execution of the 
Frazer deed to the assertion of any right under it, appellants will 
not be held to produce that full and conclusive proof that would 
have been required had appellees more prompily asserted their 
claim. The record shows that during the nineteen years that 
were permitted to elapse before this suit was brought, 8. D. Thorn, 
FE. A. Thorn, both of the subscribing witnesses, and all except the 
one person who knew anything of the transaction between 8, D. 
Thorn and E. A. Thorn, are dead. Time has truly had a telling 
effect upon the lives of those who participated in and witnessed that 
transaction. It seems that Mansfield alone is left to attest what was 
then effected. 

So far as shown by the record, his testimony is straightforward 
and direct. There is nothing in his statements that would indicate 
that he was a “swift witness.” His memory is no better than might 
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have been expected, considering the nature of the transaction and his 
connection with it. 

We have diligently searched the record, and in vain, to find a 
single circumstance indicating a want of credibility or that ought to 
impair the force of the witness’ statements. His testimony being by 
deposition, the jury had no other means for forming an opinion in 
this respect than what is now before the court. 

While we profess great respect for the finding of a jury, and 
especially where it is based upon the credibility of witnesses and the 
weight to be given to their statements, still there is a point beyond 
which juries may, but fortunately seldom go, that cannot receive the 
sanction of the courts; to do so would be to aid in the perpetration 
of the greatest injustice. 

When the witnesses are before the jury and detail their evidence 
from the stand, their manner is then subject to the scrutiny of the 
jury, and for that reason the finding in this respect is considered as 
conclusive. But where the witness testifies by depositions, the reason 
upon which that rule is founded does not exist. Ilenderson v. Jones, 
1 Tex. Law Review, p. 356. 

Here the positive evidence of an unimpeached witness, testifving 
by deposition to all the facts necessary to constitute E. A. Thorn 
an innocent purchaser for value, notwithstanding there is nothing 
in the record to the contrary, has been arbitrarily disregarded as to 
appellants, while it is deemed by the jury entirely sufficient to trans- 
mit title to those claiming under them. For if the evidence failed 
to show that IE. A. Thorn was an innocent purchaser for value, then 
no one claiming through him can be so considered as against the 
Frazer deed. 

Samuel D. Thorn inherited an undivided one-half interest in the 
land from his father, and it may be asserted that he conveyed the 
other half as heir of his brother, David S. Thorn; that as the latter 
had, prior to his death, conveyed all his interest to Frazer, there was 
nothing to descend, and therefore that interest could not pass to E. 
A. Thorn. It seems that the contrary rule prevails in this state. 
Taylor ». Harrison, 47 Tex., 454; Vaughan ». Greer, 38 Tex., 536. 

The evidence does not allirmatively show that the deed from S. 
D. Thorn to.E. A. Thorn was ever recorded. That was not necessary ; 
no injury could result to Frazer and his heirs on that account. Un- 
registered deeds are postponed in behalf of subsequent and not 
prior purchasers. 

It seems to us that the evidence adduced by appellants established 
the three requisite propositions to sustain their defense. First, that 
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E. A. Thorn was a bona fide purchaser of the land. Second, that 
he purchased without notice, either actual or constructive, of the 
Frazer deed. ‘Third, that he paid the purchase money. And espe- 
cially is this true, when the great lapse of time is considered, and 
there being no evidence offered by appellees to the contrary. 

Our report is that the judgment ought to be reversed and the 

cause remanded. 

REVERSED AND REMANDED, 


[Opinion delivered October 30, 1883. } 





A. Porrerrietp v. E. W. Taytor. 
(Case No. 1520.) 


1, VENDOR AND VENDEE.— The right of a vendor to subject the land to the 
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that notes had been given for the purchase money. Peters v. Clements, 52 
Tex., 140, approved. 

2. PLEADING — NEW CAUSE OF ACTION.—A change in the relief sought, or the 
addition of a prayer for farther or alternative relief, does not amount to the 
setting up of a new cause of action. 

3. LimiTaTION.— The holder of purchase money notes, to secure which a lien 
was reserved in the deed, brought suit thereon in 1873, the notes having 
been executed before 1861 and maturing during the suspension of the stat- 
ute of limitations in 1863. No limitation began to run against the holder 
until March 30, 1870, and it required the lapse of four years from that time 
to bar an action by the holder to foreclose his lien on the land. The holder 
of the notes could sue both the maker and the vendee of the maker in one 
suit, or bring a separate suit against the subsequent vendee, within the same 
period of time, to subject the land to the payment of notes given by his 
vendor. 

w 4, EVIDENCE.— The date of the issuance of an execution may be shown by the 
records of the clerk’s office from which it issued, and any mistake in such 
date may be shown by the clerk. 

5. SAME.— The contents of an execution may be shown by any one who can 
testify either from recollection or from an examined copy. 


Error from Cass. Tried below before the Hon. J. H. Henderson, 
special judge. 


F. M. Henry, for plaintiff in error. 


Chas. S. Todd, for defendant in error. 
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Wu, Curer Justice.— One of the main points in this case has 
peen settled by this court in the case of Peters v. Clements, reported 
in 46 Tex., 114, and in 52 Tex., 140. The relief sought by Peters 
and wife in that case, and whieh the court held should be decreed 
to them, was precisely the relief that appellee asks in this suit, and 
which was granted him in the judgment of the court below from 
which this appeal is taken. The facts of the two cases are also 
similar in every important particular. The only difference between 
them is that the deed from Peters and wife to Connell reserved a 
lien on the land conveyed to secure the payment of the purchase 
money, Whereas the deed from Cook to Haghes made no such ex- 
press reservation, but recited that notes bad been given for the 
amount for which the land was sold. That this would make no 
difference, so far as the appellee’s right to subject the land in the 
hands of a subsequent vendee of Hushes to the payment of the 
consideration money, is expressly held by Judge Moore in deciding 
the appeal in Peters v. Clements (see 46 Tex., 123), and we concur 
in iis views upon that question. 

jut it is urged by appellant that the cause of action relied on by 
plaintiff was barred by the statute of limitation. Appellant set 
up those clauses of the statute which bar an action for the recovery 
of land in three, five or ten years after the commencement of ad- 
verse possession; and also the clause which bars an action of debt 
upon a written instrument after the lapse of four years. 

The original petition in this cause was filed on the 15th of 
July, 1872, and was in the form of an action of trespass to try title. 
On the 3d of April, 1873, an amendment was filed in which 
the facts upon which the plaintiff based his right to recover were 
set forth at length, as were those upon which the defendant claimed 
title to the land in suit. The prayer of this petition was for a fore- 
closure of the equity of redemption alleged to be held by the de- 
fendant, or that he be compelled to redeem the land from plaintiff's 
lien by bringing into court the purchase money due upon it; and 
in the event of his failing to do so, that plaintiff have his writ of 
possession. A prayer for general relief was also added. On the 
13th of September, 1882, an amended original petition was filed in 
lieu of all previous pleadings of the plaintiff, which petition con- 
tained substantially the same averments as to the cause of action 
Which were set forth in the petition of April 3, 1873, and none 
others. The prayer of this pleading was that the land claimed by 
appellant through mesne conveyances from Hughes might be sub- 
jected to the payment of a part of the judgment obtained against 
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Tlughes for the purchase money of the whole tract sold him by 
Cook. The whole amount of this judgment, with interest, wag 
$2,196.50, and it was alleged that the portion of land held by appel- 
lant was equal in value to the balance of the nine hundred and sixty 
acres conveyed by Cook to Hughes, and hence it should be subjected 
to the payment of one-half the judgment, viz., $1,098.25, and the 
prayer was that it be sold in satisfaction of thatamount. It is clear 
that the petition of September 13, 1882, set up no cause of action dif. 
ferent from that alleged in the previous pleading of April 3, 1873, 
If there is any difference between the two, it is in the character of 
the relief sought. It is well settled by the decisions of this court 
that a change in the relief sought, or the addition of a prayer for 
further or alternative relief, does not amount to the setting up of a 
new cause of action. Chapman v. Sneed, 17 Tex., 428; Pridgin », 
Strickland, 8 Tex., 427. ‘ 
The running of the statute, therefore, if not interrupted by filing 
the original petition, ceased when the amendment of April 3, 187: 
was made. It is further apparent from a consideration of all the 
circumstances out of which this litigation arose, that no limitation 
commenced to run against the plaintiff till the 30th of March, 1870, 
when the constitution of 1869 took effect, for there was no default 
on the part of Hughes till 1863, when the purchase money notes 
matured, and no cause of action had accrued either to enforce the 
lien against the land in possession of appellant except during the 
suspension of the statute. From the 30th of March, 1873, to 
the date of the filing of the first amendment, was but a few days over 
three vears. Neither ten, five or four years had elapsed to bar the 
plaintiff's recovery, and we do not think that three years was suffi- 
cient for that purpose. Nothing less than four years, counting from 
the 30th of March, 1870, would have barred an action by the holder 
of the notes to foreclose his lien upon the land. In such a suit he 
could have joined with the maker of the notes his vendee in posses- 
sion of the land at the time of suit; or he could have made him a 
party defendant at any time afterwards within the period of four 
years from the date when the statute commenced to run against the 
notes, if not thereafter. There can, therefore, be no reason why he 
might not commence a separate suit against such vendee, within 
the same period of time, in order to subject the land in his possession 
to the payment of the notes given by his vendor for the purchase 
money. If this is not the precise nature of the present suit, it is so 
far analogous to it that it requires at least four years to bar the 
plaintiff’s recovery, and the lapse of three years is no bar to the action, 
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As to the points saved in the several bills of exceptions of ap- 
pellant, they are not well taken, nor are they brought before the 
court in such manner as to claim our attention. None of these bills 
bring before us the papers objected to, so that we may pass upon 
their admissibility. Papers of a character similar to those alluded 
to in the bills of exception are contained in the statement of facts, 
but there is nothing in the record to connect them with those ob- 
jected to on the trial. The judgment was admissible in evidence. 
not to show title in the plaintiff to the three hundred acres of land 
claimed by Porterfield, for the plaintiff did not in his amended peti- 
tions claim such title, but to show how, under that judgment and 
its transfer to him, and the subsequent proceedings had thereon, 
taken in connection with the facts upon which the judgment was 
obtained, the appellee was entitled to have the three hundred acres 
subjected to his debt. 

The remaining points made by the bills of exceptions are not ten- 
able. It is legitimate to prove the date of the issuance of a lost 
execution by the records of the clerk’s office from which it was 
issued; and, by the clerk himself, any mistakes in such dates of which 
he may be cognizant. ‘The execution was not the foundation of the 
action, and it was not necessary to allege its loss in order to prove 
itscontents. It was admissible to prove the contents of the execution 
by any person who knew them, either from an examined copy, or 
by the recollection of the witness. Copies of executions are not 
spread upon the records of the district clerk at the time they are 
issued, and hence no certitied copy could be obtained from that office. 

The other assignments of errors have either been disposed of 
already in this opinion, or raise no questions demanding our consid- 
eration. There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered October 30, L585. ] 


T. & St. Louss R. R. Co. v. J. We. Jarrecc. 


Case No. 1502. 


1, TRESPASS TO TRY TITLE — Equity.— One who permits a railway company to 
enter upon his land and clear a right of way for its road-bed without objec- 
tion, under verbal authority from him so to do, cannot afterwards repudiate 
the permission and maintain an action in trespass to try title to recover the 
strip so used for operating the road. Citing Mills on Em. Domain, sec. 142, 
and cases there cited, and 57 Mo., 256. 
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2. PRACTICE — ARGUMENT OF COUNSEL.—See statement of case for remarks of 
counsel used in the closing argument of a cause, held calculated to preju- 
dice the rights of appellant, and which should not have been permitted, 
3. EvipeNnce.— In a suit against a railway company to recover a strip of land 
used for the road-bed, the defense was, that the plaintiff had verbally agreed 
to give the right of way provided the citizens of the county were under 
legal obligations to secure the same, and that the company had entered upon 
the land under that agreement and cleared a way for a road-bed without 
objection. Held, that the exclusion of a subscription list signed by citizens 
of the county guarantying the right of way to the conpany was error, 


ArpraL from Henderson. Tried below before the Hon. John ©. 
Robertson. 

Trespass to try title, brought by J. If. Jarrell, against the Texas 
& St. Louis Railway Company, to recover a tract of land described 
in his petition, and $500 damages. Plaintiff alleged that the 
entry of defendant upon the land was wrongful and without his 
consent. Defendant disclaimed as to all of the land except a strip 
of one hundred feet in width, lying fifty feet on each side of its rail- 
way, and as to that part pleaded that its entry thereon was with the 
knowledge and consent of plaintiff, and that he had donated to de- 
fendant a right of way over it. To this plaintiff answered that 
though it was true, as claimed by defendant, that he had given the 
right of way, yet that the grant was insufficient, because the same 
was verbal, and no agreement or memorandum in writing was made 
thereof; and also sought to avoid said grant because of the non- 
compliance of the defendant with certain promises and agreements 
with the citizens of the town of Athens. At the fall term of the 
district court of Henderson county, a trial was had and resulted in 
a verdict and judgment in favor of plaintiff for $500 damages, but 
not the land. 

On the trial the court refused to allow the defendant to prove the 
existence of an original subscription list by the citizens of Hender- 
son county to defendant, and also the existence of another contract 
signed by some of said citizens, by which instruments was guarantied 
to defendant by the subscribers thereof the right of way for its rail- 
road through that county. 

Geo. D. Manion, one of plaintiff’s attorneys, in concluding his 
argument before the jury, his being the closing argument in the case, 
used the following language without being stopped or interrupted 
by the court, to wit: “ That defendant corporation was a big thing, 
and had a line of railroad running from Cairo, Illinois, to Gatesville, 
Texas, and trains of fine palace cars, and that Jarrell’s farm of two 
hundred acres was a little thing to defendant. That it had its paid 
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attorneys to fight for it, who dressed in fine clothes, and, while they 
might say that his orchard was a small affair, yet, if you were to try 
to hire them to plant one tree, they would charge more than Jarrell 
claimed for his damages? That Jarrell was a young man, just start- 
ing in life, and that this farm was a big thing tohim. That railway 
companies, while they were entitled to the same rights as other in- 
dividuals had, had no more, and should be held to a strict account, 
just the same as any of the jury would if they attempted to ride 
upon their trains without a ticket; they would have to pay or be put 
off. That unless the jury gave a verdict for Jarrell in this case, he 
could not recover his damages in another suit, as he would be barred 
by the statute of limitations.” 


Richardson & Jones and Tlubbard, Wh itaker and Bonner, for ap- 
pellant. 


Coyner & Wilkinson and Manion & Adams, for appellee. 


West, Assoctare Jusrice.— The admissions of appellee in his 
pleadings, and his own testimony, as well as the evidence of other 
witnesses on the trial, tend very strongly to show that he had at 
one time agreed and contracted with the appellant to give the right 
of way through his farm near Athens, provided the citizens of Hen- 
derson county were under legal obligation to the appellant to secure 
the same. 

The proof is also practically uncontradicted to the effect that, act- 
ing upon this contract and understanding with the appellee, the 
appellant had some time before, probably a short time, but certainly 
at some date previous to the appellee’s attempt to revoke the author- 
ity so given to them, actually under this understanding, entered 
peaceably upon appellee’s land, and though they had not graded 
their track through his property, had selected, by its proper officers, 
its line through his land, and had to some extent cleared the right 
of way, and were so in possession and so engaged, when the appellee, 
for the first time, forbade their proceeding further. 

Whether he forbade them absolutely, even then, is not perfectly 
clear from the proof. 

There is much testimony going to show that he then agreed that 
they might still continue their work if they would throw and heap 
the dirt from the cuts and excavations in a particular manner. 

There is also some evidence going to show that about this time 
appellee agreed to sign a deed securing to appellant the right of 
way through the land in question, but afterwards refused to sign it. 
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Under all the facts disclosed as to the agreement in reference to 
the right of way, and as to the actual entry by appellant under such 
agreement, and the things transpiring be < yo the parties after the 
entry, we are of the ay 8 that matter’ had reached a stage at 
which this agreement, or license to enter, could not be entirely re. 
pudiated by the senile and the permission to enter be revoked, 
and that in reason, as well as on the authority of like cases, he could 
not maintain the action of ejectment under the circumstances for 
the purpose of recovering from the appellant the strip in question used 
by them for operating their road through his land. Mills on Em, 
Dom: ain, sec. 142, and cases cited in notes thereto; Provolt v. Ch,. 
R. & Pac. R. R. Co., 9 Am. Railway Rep., 161; Same Case, 57 Mo., 
256. 

In view of the disposition we have concluded to make of the ease, 
it is not deemed necessary, now, to discuss the question of damages, 
Smith v. Feris, 13 N. Y. Sup. Ct. 553; H. & EL. T. Ry Co. 2. 
Adams, 58 Tex., 476. 

Nor is it necessary to review at any length the charge of the 
court, which, though in the main correct, was in some few respects 
liable to criticism. 

On another trial these matters will probably be placed before 
the court and jury ina different light, and will demand a charge 
suited to the phase of the case as then presented by the pleadings 
and evidence. 

We think the court erred in permitting the counsel of appellee, 
in his concluding address to the jury, to use the language contained 
in the bill of exceptions, and that the toleration of it by the pre- 
siding judge was calculated to prejudice the rights of appellant. 
Rules of Dist. Court, Nos. 39, 40,41 and 121; Willis & Bro, 2. 
McNeill, 57 Tex., 475; Thompson v. State, 43 Tex., 274; Hatch +. 
State, 8 Tex. Ct. App., 416. 

We think, also, that there was error in the action of the court, 
under the circumstances of this case, as stated in the bill of excep 
tions, in excluding from the consideration of the jury the original 
subscription list, signed by the citizens of the town of Athens and 
county of Henderson, showing that the right of way had been 
gu arantied by the subscribers to the railroad company. 

We are also of the opinion that the court should have given in 
some form the substance of the special charge asked by the appel- 
lant, to the effect that, though the appellee did not mi uke an express 
contract giving to appellant “the right of way, yet if he had knowl 
gdge that appellant had entered on his land for the purpose of con- 
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structing its railroad bed there, and that trees were then being cut 
and removed for the purpose of preparing the right of way for 
grading, and by his acts at the time acquiesced in such entry, or, 
after such entry, ratified the same, and by not demanding prepay- 
ment of damages, or dissenting in some other manner, and inform- 
ing the agents of appellant that he would make no further objection 
and that they might proceed with the work, and did in fact allow 
them to proceed, without further opposition, that such acts or acqui- 
escence of his amounted practically to a consent on his part for 
appellee to proceed, 

This instruction, though somewhat objectionable in its form of 
expression, as presented for the action of the court, still contained 
matter that, under the pleadings and evidence in this case, should 
have been very distinctly, indeed, submitted to the jury; if not in 
that precise language, at least in some form, fully and clearly, in the 
main charge. 

This was not done in such a manner as to present that issue with 
sufficient clearness for the consideration of the jury, under ail the 
facts in evidence before them in this case. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered October 30, 1883.] 





James Kine Er At. v. JAMES GILLELAND ET AL. 
(Case No. 1461-4491.) 


1, HOMESTEAD —SEPARATE PROPERTY.— While under art. XVI, sec. 52, of the 
constitution of 1876, the property on which the homestead is established, if 
paid for with the separate means of the wife, descends and vests on the 
death of both spouses exclusively in her children, who, after ceasing to live 
on the place, are entitled to its possession, freed from any homestead right 
asserted by a surviving widow of a second marriage with the father, yet 
the evidence of its having been paid for with the separate means of the 
wife must be clear and satisfactory. 

2, EVIDENCE.— Whilst the evidence of such investment of separate means is 
not required to be so conclusive as to preclude a reasonable doubt, yet noth- 
ing must be left to conjecture; nor can presumptions be indulged which are 
not the usual and almost necessary deductions from the facts proved. 

8. Fact CAsE.— See opinion for facts held not sufficient to show the acquisition 

of property with separate means of the wife. 
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Apprat from Parker. Tried below before the Hon. A. J. Hood. 
I. W. Roach, for appellants. 
Shannon & Moran, for appellees. 


Witure, Carer Justice.— The appellees brought this suit to re. 
cover of the appellants eighty acres of land alleged to have been the 
separate property of Mrs. Missouri A. King, deceased ; they claim. 
ing to be her only surviving children, and the only heirs of herself, 
and of a deceased brother, who, during his life-time, had inherited a 
child’s share from her. 

Mrs. Missouri A. King intermarried, early in 1857, with W, T. 
King, and of that marriage were born the appellees and their said 
deceased brother, and the tract of land in controversy was pur- 
chased during that marriage, but not paid for until after it was dis. 
solved by the death of Mrs. Missouri King, which occurred in 1867 
W. T. King married a second time, his last wife being Mrs, Mary 
Ann King, one of the appellants in this cause, and of this marriage 
four children were born, two of whom died in infancy, and the other 
two are also appellants herein. 

W. T. King departed this life during the continuance of the mar. 
ital relation with his second wife, and she subsequently intermarried 
with James King, who for that reason was joined with her as a de- 
fendant in the court below. 

W. T. King, his second wife, and the children of both marriages 
occupied the land in controversy as part of their homestead from 
the date of his second marriage down to his death. Subsequently 
his widow and said children occupied it as a homestead, until within 
a short time before this suit was commenced, when the children of 
the first marriage having left the place, Mrs. King and her second 
husband and the children of her marriage with W. T. King con- 
tinued in possession of the land, claiming it as a homestead; and 
such was the condition of matters when this suit was brought. 

The appellees claimed that the land was paid for with the separate 
means of Mrs. Missouri A. King, deceased, and that, upon the death 
of their father, there was nothing to which a homestead right in the 
land could attach for the benefit of the widow and children of his 
second marriage, and appellees were entitled to the possession of 
the property. If their premise as to the manner in which the land 
was acquired was correct, their conclusions legally and necessarily 
followed. Const. 1876, art. XVI, sec. 52; Gilliam v. Nuil, 58 Tex., 
298; Pressley’s Heirs v. Robinson, 57 Tex., 453 
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The burden of proof was upon the appellees to show that the 
separate property of their mother paid for the land in controversy, 
and the following is about the substance of the evidence introduced 
by them to establish that fact: At the date of the marriage of W. 
T. and Missouri King, he owned only a horse and yoke of oxen, and 
she only seven to ten head of cattle, worth fifteen or eighteen dol- 
lars per head. Within a few months after their marriage he jointly 
with another bought from one Boggs the latter’s interest in one 
hundred and sixty acres of land for $860. They owned no home at 
the time, and Mrs. King was heard to say, in reference to her cattle, 
which were all then in a pen at the place where she was living, that 
she intended to sell them and buy her a home, as she was tired of 
being without one. Two witnesses who heard this say that they 
never knew her to have any cattle afterwards. It was also proved 
that before the patent issued to the Boggs survey, King sold three 
cows belonging to Mrs. King, and said to a witness that he was 
getting up money to pay for a patent on the land, and that he did 
pay for the patent, but with what money the witness did not know. 
This land was upon the Mississippi reservation, and the claimants of 
it, who had bought out Boggs’ settlement, were required to pay 
fifty cents per acre to obtain a patent. The horse and oxen owned 
by King before marriage did not enter into the consideration paid 
for the land, as was fully proven. King and wife lived on the Boggs 
land till 1566, when he and his co-tenant sold it to Branley, it would 
seem for $1,000. Part of the money was paid to King in a horse 
and wagon worth $175, and part in another horse and wagon worth 
$225, to his co-tenant, and for $500 Branley executed his note. 
How the balance was paid does not appear. In 1867 King and 
tobertson (the latter King’s co-tenant and joint purchaser of the 
Boggs land) bouzht together the one hundred and sixty acres of 
land from one Canafax for $1,000. Of this amount $200 were paid 
in cash, $175 in King’s horse and wagon, and $225 in Robertson’s 
horse and wagon, both received for part of the purchase money of 
the Boggs survey. The balance was paid sometime thereafter with 
the note of Branley, received in part payment of that tract of land, 
which note had been reduced by payment to about $409. When 
King sold the Boggs land, viz., in 1866, he removed with his family 
to another place owned by him, and whilst there Missouri King died 
in 1867. During the latter year, and four or five months before the 
death of his wife, he bought the Canafax tract, and the payments 
were made at different times from the date of purchase down to 


1869. At the time King bought the Canafax land some of the 
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Witnesses think he had no means except the proceeds of the Boggs 
tract and some few horses and cattle, and some other personal prop- 
erty, but it was not known whether or not he had money. 

On the part of the defense it was proved that King, before he 
made the last payment upon the land, sold some steers for $100 
and took the money ostensibly for the purpose of paying Canafax 
on the land, and that these steers belonged to King before his second 
marriage. It was also proved that he raised $ 540 more for the same 
purpose, which was not the separate money of his first w ife. 

These are about the most important facts bearing upon the pur. 
chase of the land and the manner in which it was paid for. Upon 
this proof the jury found that the entire purchase money of the 
land in controversy was paid with the separate means of Missouzi 
King, and a decree was accordingly rendered that the appellees re. 
cover the whole tract claimed by them in the suit. 

The assignments of error relied on here bring before us the ques- 
tion as to whether or not this evidence is sufficient to warrant the 
finding of the jury. Not only was the burden of proof upon the 
plaintiffs below to trace the separate means of the wife into the pur- 
chase of the land, as we have stated, but the law requires that this 
shall be done by clear and satisfactory evidence. Love v. Robert- 
son, 7 Tex., 6; Huston ». Curl, 8 Tex., 239; Schmeltz v. Garey et 
al., 49 Tex., 49; Mitchell v. Marr, 26 Tex. 329. 

Perbaps there is no fact which, in the trial of civil causes, is 
required to be so satisfactorily proved as that which engrafts a parol 
trust upon the legal title. 1 Perry on Trusts, sec. 136, and author- 
ities just cited. 

Whilst it is not necessary that it should be established beyond a 
reasonable doubt, nothing must be left to conjecture, nor must pre- 
sumptions be indulged which are not the usual and almost necessary 
deductions from the facts proved. 

After a great length of time has elapsed, and parties have held 
possession of the land for years under the legal title without ques- 
tion, and the witnesses w ho might have established their right to 
such possession beyond all controversy are dead, they should not be 
readily disturbed by evidence within the knowledge of living wit- 
nesses which raises a presumption in favor of the trust, when, if 
deceased witnesses could be heard to speak, such presumption might 
be easily rebutted. 

In the present case, it was clearly shown that Mrs. King owned a 
few cattle, and W. T. King a horse and yoke of oxen when they 
were married. That neither the horse nor the oxen entered into the 
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purchase of the Boggs land was clearly shown; and whilst the 
presumption is strong that the cattle of the wife went towards 
paying for the land, that presumption was not a necessary conclu- 
sion from the fact that these cattle were sold about the time of the 
purchase. That one or more witnesses knew of no other personal 
property owned by him is not conclusive that he was destitute of 
it; and he must have had other property or money at some time 
which was unknown to the witnesses or he could not have bought 
the Saunders tract, which he seems to have acquired whilst in pos- 
session of the Boggs land. 

The extent of one’s money or other property, and especially the 
former, is not always known to his neighbors; and, because they are 
not aware of it, the conclusion is not certain that he does not possess 
it. But, admitting that the absence of any witness to show that the 
deceased, King, had other means, or used the proceeds of his wife’s 
cattle for one purpose and his own money to buy the land, and that 
the purchase of the Boggs tract with Missouri King’s separate 
property was sufficiently established, there is a clear lack of evidence 
to show that the interest of King in the Canafax land was wholly 
paid for with the separate means of his first wife. Of the consider- 
ation received by him for the land sold to Branley, the proof suf- 
ficiently shows that he invested about $375 in the Canafax tract, 
viz., $175, the value of a horse and wagon, and his one-half in- 
terest in Branley’s, presumably $200. There is not only a total 
lack of proof to show that the remaining $125 was paid with the 
purchase money of the Boggs land, but the evidence is persuasive 
that it was paid partly with money realized by King from the sale 
of beef steers, his separate property, or community property of his 
first marriage, and with money raised by him by collection and loan 
for this very purpose. If only $375 of the purchase money was 
paid with the separate property of Mrs. Missouri King, the appel- 
lants certainly had some interest in the land, as surviving wife and 
children of his second marriage, to which the homestead right would 
attach. That interest would bear the same ratio to the whole tract 
that their father’s interest in the money paid for it bore to the 
whole amount of the consideration paid, and to that extent at least 
the plaintiffs were not entitled to recover. Love v. Robertson, 
7 Tex., 6; Claiborne v. Tanner, 18 Tex., 68; Battle v. John, 49 Tex., 
202. 

But the verdict of the jury gave the entire land to the appellees 
and judgment was rendered accordingly. Wethink that the verdict 
in part was wholly unsupported by evidence, as already shown, and 
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the proof that the whole purchase money of the Beggs land was 
paid with the separate property of Mrs. King was not entirely Satis. 
factory. Whilst we might not have disturbed the j judgment on the 
latter ground alone, we “think upon the former it was clearly erro. 
neous, and the judgment must be reversed and the cause remanded, 


ReEVERSED AND REMANDED, 


(Opinion delivered November 2, 1883.] 





Joe Hencrs, W. J. Wittiams & Sons er av. v. W. T. Arwusreap, 
Case No. 1294.) 


1. SERVICE OF PROCESS — JUDGMENT.—In a sit against a partnership, service 
on one member of the firm brings the firm before the court, so that a judg. 
ment may be rendered against it binding on the partnership and against the 
individual on whom service is made. 

2. VARIANCE— APPEAL BOND.— When judgment is rendered on such service 
against the firm, and which also names the member served as a defendant 
against whom judgment is rendered individually, and the appeal bond names 
only the firm by the firm name, there is no variance ; the objectionable words 
in the judgment will be regarded as surplusage. A mistake so obvious, 
which could be amended by the record, will be considered as amended, 


Aprrrat from Marion. Tried below before the Hon. B. T. Estes. 

Suit brought by appellees in justice’s court, on the met of Sep. 
tember, 1881, against appellants to recover the sum of $200, the 
alleged value of certain timber charged to have been cut and carried 
off. Service was had upon appellant Joe Hedges and upon W. J. 
Williams & Sons, by service upon W. J. Williams. On November 
3, 1881, the case was tried by the justice. Judgment for appellees 
against appellants for the sum of $140. A motion for new trial 
made by appellants was by the justice overruled, and appellants 
appealed to the district court. Bond for appeal to the district court 
was filed and approved. 

Appellees filed a motion in the district court to dismiss the appeal, 
which motion was sustained, with judgment against appellants for 
costs. To that ruling of the court appellants took their bill of ex- 
ceptions and gave notice of appeal. 

In the final judgment it is recited that the parties, by their attor- 
neys, appear, etc., and it appearing to the court that plaintiffs have 
been damaged in the sum of $140, etc., and that plaintiffs do have 
and recover from the defendants, naming them, and inserting W.J. 
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Williams. In the appeal bond, in describing the parties against 
whom the judgment was rendered, the name of W. J. Williams 
was omitted, except as given in the firm name. 


H. McKay, for appellant. 
Chas. A. Culberson, for appellees. 


West, Assocrate J ustice.— This suit was instituted and conducted 
against W. J. Williams & Sons and another. The service as to the 
firm was made on W. J. Williams alone, the senior member and 
head of the firm of W. J. Williams & Sons. 

Under our statute (Rt. S., art. 1224), the effect of such service was 
to bring before the court the firm of W. J. Williams & Sons. 

A judgment such as the one under consideration, rendered by 
virtue of such service, is valid and effectual, not only against the 
firm, but under the terms of the statute is valid and binding 
against W. J. Williams in his individual capacity also. It bound 
him. It effectually and finally fixed his individual liability for the 
amount in dispute. 

The objectionable words in the judgment, which are supposed to 
change its character and give it additional effect as against W. J. 
Williams in his individual capacity, and to constitute a fatal vari- 
ance betiveen the appeal bond given and the final judgment ren- 
dered, are surplusage. They were probably or possibly inserted by 
the justice of the peace e ither by mistake or under a misapprehen- 
sion as to their necessity. They give no additional force or virtue 
to the judgment. 

As to the personal liability of W. J. Williams for the judgment, 
the legal effect was the same. 

If regarded as surplusage, their omission from the appeal bond 
would not vitiate it. If they were inserted in the judgment inad- 
vertently, or through mistake, they were the subject of amendment 
and correction. R. S., arts. 1354-1620 

As was well said by Mr. Justice Lipscomb in McKay v. Speak, § 
Tex., 377, “ What was so obviously a mistake, . . . and could 
be amended by the record, will be considered as amended.” 

We are of the opinion that the bond, under the facts and cireum- 
stances disclosed by the record in this case, was sufficient, and that 
the district court should have retained the cause for trial de novo. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered November 2. 1883.] 
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Harr, Weiss & Co. v. Cuas. H. Attyn & Co. 
(Case No. 1400.) 


1. GoOoDs IN TRANSITU.— Goods, when shipped, are deemed to be in transitu, not 
pn. only while in the actual possession of the carrier, whether on land or water 
“7g ‘though the carrier may have been appointed by the consignee, but ele 

while they remain in any place of deposit connected with their transmission 
and delivery, and until they arrive in the actual or constructive possession 
of the consignee at the place named by the buyer to the seller as their place 
of destination. Following Chandler v, Fulton, 10 Tex., 1, and Covell y», 
Hitchcock, 23 Wend., 613. 

2. GooDs IN TRANSITU — EvIpDENCE.— A bill of lading for goods to a railroad 
depot, the shipping point for a neighboring town for which they were des- 
tined, cannot determine that depot as the destination contemplated between 
the buyer and seller. Were it otherwise, the legal effect of the bill of lading 
would be for the court and not the jury. 

8. Goops IN TRANSITU.— The fact that goods are received at the nearest railway 
depot to their place of destination, by one who exhibited the bills of lading 
to the carrier, and had an order for their delivery from the purchaser, does 
not of itself determine the fact that on their delivery, on the order, they 
ceased to be in transitu, in the absence of evidence showing the purpose for 
which the order for their delivery was given. Chandler v. Fulton, 10 Tex., 
1, cited and approved. 

4, CHARGE OF COURT.— See opinion for a charge in regard to goods in transitu 
held to be erroneous, in holding that the transit of goods ceased on their de- 
livery to an agent of the purchaser, when the jury should have been told 
that the goods were still in transitu if they were only reccived by the agent 
to be forwarded to their original destination, 


Arrrat from Navarro. Tried below before the Hon. L. D. 
Bradley. 

Suit for trial of right of property under the statute. The appel- 
lants claimed the right of stoppage in transitu of goods, and asserted 
their right by filing the claimant’s oath and bond. 

Issues were made up under the direction of the court and filed. 
The cause was tried before a jury, and resulted in a verdict for the 
plaintiffs; judgment thereon. 

The goods in controversy were sold by Halff, Weiss & Co. to E. 
M. Ewing on a credit of six months, and shipped from Galveston 
August 26, 1881, and addressed to “ E. M. Ewing, Blooming Grove, 
Texas, care Railroad Agent, Corsicana.” The goods arrived at Cor- 
sicana on the 6th of September, 1881, and were taken out by A. 
Fox & Bro. from the railroad depot on September 7, 1881, and by 
them stored in the back room of their store. On the 8th of Sep- 
tember, 1881, the goods were attached by the Corsicana creditors of 
E. M. Ewing, in the following order: 1st, by A. Fox & Bro. ; 2d, by 
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Q. H. Allyn & Co., and 3d, by Sullivan. At the time E. M. Ewing 
was hopelessly insolvent. 
Other facts appear in the opinion. 


Davis & Sayles, for appellants, cited: Parsons’ Ship. and Ad., 
vol. 1, p. 501; Buckley v. Furniss, 15 Wend., 146; Covell v. Hiteh- 
cock, 23 Wend., 611; Cabeen v. Campbell, 30 Pa. St., 254; Calahan 
y. Babcock, 21 Ohio St., 281; Harris ». Pratt, 17 N. Y., 249; House 
y. Judson, 4 Denio, 7; Chandler v. Fulton, 10 Tex., 16-22; Loeb »v. 
Peters, 63 Ala., 245. 


J. D. Lee and Le. S. Neblett, for appellee, cited: Holbrook v. 
Vose, 4 Am. Law Reg., 602; Benj. on Sales, sec. 867; Story on 
Sales, sec. 320; Stanton v. Eager, 16 Pick., 467; Atkins v. Colby, 20 
N. H., 154; Blum vw. Marks, 21 La. Ann., 268; Benedict v. Schaettle, 
12 Ohio St., 515; Reynolds v. Boston, ete., R. R. Co., 43 N. H., 580; 
Dickman v. Williams, 50 Miss., 500; Newhall v. Vargas, 13 Me., 93; 
8. ©. 15 Me., 3514; 29 Am. Dee., 385, note; 1 Smith’s Leading 
Cases, 1177; Gwyn vw. R. & D. R. R. Co., 85 N. C., 429; S. C., 39 
Am. Rep., 709; Morris v. Shryock & Rowland, C. L. J., vol. 2, p. 
235; People v. Haynes, 28 Am. Dec., 541; Gillian ». Henderson, 12 
Tex., 47; Wright «. Ilenderson, 12 Tex., 44; Wootton v. Wheeler, 
92 Tex., 358; Belt v. Raguet, 27 Tex., 471; Tex. Law Rep., Octo- 
ber, 1882, pp. 474-5. 


Srayron, Assoctare Justice.— The bill of lading upon which the 
goods were shipped does not appear in the transcript, but the evi- 
dence clearly shows that the goods were sold by the vendors at 
Galveston and shipped to E. M. Ewing, the vendee, marked and 
addressed to “KE. M. Ewing, Blooming Grove, Texas, care of Rail- 
road Agent, Corsicana,” and that “ Blooming Grove,” distant about 
eighteen miles from Corsicana, was the place of business of Ewing. 
It further appears that they were so shipped upon the order of 
Ewing. 

“Goods are deemed to be én transitu, not only while they remain 
in the possession of the carrier, whether by land or water, although 
such carrier may have been named and appointed by the consignee, 
but also when they are in any place of deposit, connected with the 
transmission and delivery of them, and until they arrive at the 
actual or constructive possession of the consignee at the place 
named, by the buyer to the seller, as their destination.” Abbott on 
Shipping, 520, 521; Chandler v. Fulton, 10 Tex., 13. 

In the case of Coates v- Railton, 6 Barn. & Cress., 427, the rule 
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was thus stated, after reviewing cases: “The principle to be de. 
duced from these cases is that the ¢rans/tus is not at an end until the 
goods have reached the place named by the buyer to the seller as 
the place of their destination.” 

The same rule has been recognized in the following American 
ease$: Covell ». Hitchcock, 23 Wend., 613; Cabeen ef a/. ». Camp- 
bell e¢ a/., 6 Casey, 259; Hays of a. v. Monitle & Oo., 2 Harris, 53; 
Buckley v. Furniss, 15 Wend., 147; Mohr v. B. & A. RR. Co., 106 
Mass., 71; Secomb, etc., v. Nutt, ete, 14 B. Mon., 327; Wood & 
Oliver v. Yeatman, 15 B. Mon., 279; as itis by Mr. B ‘njamin in his 
work on Sales, sec. S48. 


For the purpose of showing what the ultimate destination of the 
goods was, the railroad agent at Corsicana, having shown what pur- 
ported to be a copy of the bill of lading, over the objection of the 
appellants, Was permitted to state that the ultimate destination was 
Corsicana. 

This action of the court was erroneous; for the fact that the bill 
of lading only secured the transportation of the goods to Corsicana, 
which was probably the nearest point on the railway to Ewing's 
place of business, and the paint to which goods were usually sent to 
him by rail, could not make that the destination of the goods con- 
templated between the buyer and seller; and besides, if the bill of 
lading given by the railway could be looked to as conclusively fix- 
ing the destination which would end the transit, its legal effect was 
for the determination of the court, and not matter proper to be sub- 
mitted to the opinion of a witness. 

The rule as to the place of destination which ordinarily ends the 
transit is as before stated, and in this case, under the facts contained 
in the record, “ Blooming Grove” must be held to have been the 
place of destination; but while this is true, it is well settled that a 
vendee acting in good faith has the right to intercept the goods 
before they reach their destination, and by taking possession of 
them defeat the vendor’s lien or right to repossess himself of the 
property. 

In this case it appears that when the goods reached Corsicana 
they were delivered by the freight agent of the railway company to 
A. Fox & Bro., who presented bills of lading for all the goods 
shipped to Ewing and then in the hands of the railway company 
except six or seven cases. There seem to have been at that time 
about twenty cases of goods in the hands of the railway for Ewing, 
of which some contained the goods sold by Lalff, Weiss & Co. to 
him. 
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The bills of lading presented by Fox & Bro. to the agent seem 
not to have been indorsed, nor does it appear that Fox & Bro. pre- 
sented to the agent any order from Ewing for the packages. On 
the trial an order from Ewing to Fox & Bro. was placed in the hands 
of a witness, which he testified was in the genuine handwriting of 
Ewing. This order bore date September 2, 1831, was addressed to 
A. Fox & Bro., and requested them to get Ewing’s goods from the 
depot, and hold the same subject to his order. It was shown that the 
order had been in the possession of A. Fox & Bro., and that by them 
it was handed to the attorney for plaintiffs during the trial. It was 
not shown when that order came into the hands of Fox & Bro., nor 
that they acted upon it in receiving the goods. The goods were 
sold in Galveston on the 26th of August, and shipped on the same 
day, and were to be paid for in six months. They arrived in Cor- 
sicana on the 6th September; on the 7th they were received by Fox 
& Bro., and stored in their house, and on the 8th they were seized 
by Fox & Bro., under an attachment against Ewing, while the goods 
were still in their house, after which the attachment in favor of the 
plaintiffs against Ewing, and also another in favor of Sullivan & Co., 
were levied upon the same goods. It is shown that Ewing was 
insolvent, and that he was a merchant doing business at “ Blooming 
Grove” for some time before August 26, 1881, during which time 
Fox & Bro. and Alivn & Co., although not receiving and forward- 
ing merchants, had frequently received from the railway company 
goods for him, and had stored them in their respective houses until 
such time as Ewing should send an order and his own wagon for 
them or order them sent in some other manner. 

The important question arising under this state of facts was, had 
the goods been so received at Corsicana by Fox & Bro. for Ewing 
as to terminate the transit and with it the right of stoppage in 
transitu? 

Ewing had not actually received the goods and ended the transit 
originally contemplated by the sellers and himself by changing 
their destination to some other point than “ Blooming Grove.” 

The delivery to Fox & Bro. was but a constructive delivery to 
Ewing, and under the facts in evidence the inquiry arose, whether 
their receipt of the goods was under Ewing’s directions, for the pur- 
pose of ailing in their transmission to * Blooming Grove,” or for the 
purpose of giving to them a new destination, which might be Corsi- 
cana. 

The record upon this subject, if we give it the most favorable con- 
struction admissible for the appellees, and assume that they received 
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the goods under the letter from Ewing to them directing them to 
receive the goods and hold them subject to his order, but shows that 
their authority for receiving them was the letter, and does not tend 
to show that the purpose of Ewing was to change the place of des. 
tination originally contemplated by the sellers and bi lyer. 

The intention of Fox & Bro. in this respect could have no bear. 
ing upon the question, unless it was the result of instructions re. 
ceived by them from Ewing. The fact that the goods went into 
the possession of agents named by the vendee cannot control the 
question, which is: for what purpose did the goods go into their 
possession ? 

The true rule is believed to be that stated by Chancellor Kent, 
and adopted by this court in Chandler v. Fulton, 10 Tex., 14, as fol- 
lows: ‘The cases, in general, on the subject of constructive deliy- 
ery may be reconciled by the distinction, that if a delivery to a 
carrier or agent of the vendee be for the purpose of conveyance to 
the vendee, ‘the right of stoppage continues, notwithsti inding such a 
delivery to the vendee; but if the goods be delivered to a carrier or 
agent for safe custody, or for disposal on the part of a vendee, and 
the middleman is, by the agreement, converted into a special agent 
for the buyer, the transit of the goods terminates, and with it the 
right of stoppage.” 

To the same effect are the following cases: Coates v. Ruilton, 6 B. 
& C., 425; Mohrv. B. & A. BR. R. Co., 106 Mass., 71; Buckley ». 
Furniss, 15 Wend., 141; Harris v. Pratt, 17 N. Y., 252; Covell ». 
Hitchcock, 23 Wend., 612; Cabeen v. Campbell, 6 Casey, 259; Hays 
v. Monille, 2 Harris, 48; Secomb v. Nutt, 14 Bb. Mon., 324. Many 
of the English cases bearing upon the question are not accessible to 
us here. 

The importance of presenting to the jury the question as to 
whether or not Fox & Bro. held the goods for tie purpose of 
furthering their transportation to “ Blooming Grove” was in- 
creased by the fact that, prior to the time they received the goods 
in question, they had frequently received other goods for Ewing, for 
no other purpose than to aid in the transportation of them to 

slooming Grove” upon the order and by such conveyance as 
Ewing should direct. 

The court instructed the jury as follows: ‘Goods or other per- 
sonal property are held and considered to be in transitu from the 
time they are shipped by the vendor from the point of shipment 
until they arrive at the place of their ultimate destination, or until 
they are received at some intermediate point by the vendee or pur 
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chaser, or by some one authorized by him as his agent to receive 
them for him; and the vendor of goods has the right, in the event 
of the insolvency of the vendee, to stop and take possession of the 
goods while in transitu, that is, at any time prior to their arrival at 
their destination, or of their being received by the vendee or by his 
authorized agent for him.” . . . “If, however, you believe, 
from the evidence, that the goods were received by the said Ewing 
at Corsicana, or were delivered to the said A. Fox & Bro. upon the 
order and by the direction of the said Ewing, and that said Fox & 
Bro. held the goods subject to the order of the said Ewing, and as 
his agent solely, and not as the agent of claimants, or of the claim- 
ants and the said Ewing together, you are instructed that this would 
be a delivery to Ewing and would end the transit.” 

This charge, while in the main correct, was not only defective but 
was erroneous, in that it informed the jury, if Fox & Bro. held the 
goods solely for Ewing as agent, then the transit had ceased, and 
this without reference to the purpose for which they held the goods 
as agent for Ewing, when the jury should have been instructed 
that, if the purpose for which they received and held the goods, 
even as agent for Ewing, was to forward them to their original des- 
tination, then the transit was not ended, so long as they held the 
goods for that purpose. 

The levy of the attachment for their benefit could not change the 
character of their holding, for in reference thereto the intention 
of the vendee was in no manner, so far as is shown by the record, 
influential, and without this, to give character to the holding of the 
agent, the intention of the agent was unimportant. 

The first and fifth instructions asked by the appellants, which 
were refused by the court, presented substantially the law of the 
case, and with perhaps slight modifications should have been given, 
or their substance in some way incorporated in the charge given by 
the court. 

As the case is presented it is not necessary to consider the other 
assignments of error. 

In reply to the position assumed by the appellees, we deem it 
proper to say that the appellants were entitled to prosecute the 
remedy selected by them, or that they might have resorted to any 
other action in its nature possessory. JIutchinson on Carriers, 409. 

For the errors indicated the judgment will be reversed and the 
cause remanded. 

ReversED AND REMANDED. 


{Opinion delivered November 2, 1883.] 
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R. W. Froyp v. S. L. Trerrect. 
(Case No. 1413.) 


1. DESCENT AND DISTRIBUTION.— The widow of one who died in 1868 adminis. 
tered upon his estate, which consisted of land owned by the deceased hys- 
band as his separate property, and other property, all of which was get 
aside to the surviving widow by the probate court, in lieu of property ex. 
empt from forced sale, there being no homestead. In a suit brought by 
children of the father by a former marriage for the land, /eld, 

(1) The order setting aside all of the estate to the surviving widow con- 
cluded the administration. 

(2) The surviving widow was entitled to a life estate in one-third of the 
land; title to the other two-thirds vested by inheritance in the children, and 
the one-third after the death of the step-mother vested also in them, 


Arprat from Wise. Tried below before the Hon. J. A. Carroll, 

Trespass to try title, brought in July, 1879, by appellants in right 
of inheritance as heirs of J. LB. Floyd, deceased, for one hundred 
and sixty acres of land in Wise county, Texas, patented to said J. B. 
Floyd, January 13, 1863. The plaintiffs on the trial below proved 
title in their father, J. B. Floyd, deceased, by patent, dated at 
Austin, January 13, 1863; that their father and mother were di- 
vorced in 1866; that J. B. Floyd, deceased, married Elizabeth Couch 
(now Elizabeth Maire) in 1868, and about six or eight weeks after- 
ward died intestate; and also that they were the only surviving 
heirs of J. B. Flovd, deceased, and that after their father and 
mother were divorced they divided their lands, their father retain- 
ing the land in controversy; that the estate of J. b. Floyd, de- 
ceased, was administered upon by his last widow, Elizabeth Floyd 
(now Elizabeth Maire), in 1868; that Elizabeth, widow of J. B. 
Floyd, deceased, had no child by deceased, and after the death of 
said Floyd, deceased, to wit, in 1869, married Moses Maire.  Plaint- 
iffs also proved that they had never received anything by way of 
advancement or inheritance from their father’s estate. 

The judgment of the court was that plaintiffs take nothing by 
their action, and that they pay all costs of suit. 

August 18, 1874, the probate court, by an order made and entered 
upon its minutes, set aside to Mrs. Maire the land in controversy 
and all the remainder of the estate, in lieu of property exempt 
from forced sale. 

The errors relied on were that the court erred in holding that the 
administration was still pending, and that appellants could not 
maintain this suit, and that the court should have rendered judg- 
ment in favor of appellants on the facts. 
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Ford & Tlodges, for appellants. 
T. J. Wyatt, for appellees. 


Warts, J. Com. App.— From the record it appears that Floyd 
died in 1868. There is nothing to show that his estate was insolv- 
ent at the time of his death, and, under the law then in force, if 
the estate was solvent, the property exempt from forced sale was 
subject to partition and distribution among his heirs. And prop- 
erty or money set apart in lieu of such exempted property is gov- 
erned by the same rule. 

For the purposes of this appeal the estate must be considered solv- 
ent; and as there was no homestead in the partition and distribu- 
tion of the property, it would not be subject to the occupancy of the 
surviving widow. 

After the oral partition between Floyd and his divorced wife the 
land in controversy became his separate property. And at his 
death a life estate to one-third vested by inheritance in his surviv- 
ing wife, and the remainder vested in his children. 

There is nothing in the objection that the administration was still 
pending, and hence the appellants could not maintain this suit; for 
the order setting aside all the property belonging to the estate to 
Mrs. Maire, in effect, concluded the administration. ’ 

In our opinion the judgment ought to be reversed, and that the 
supreme court should now render the judgment that ought to have 
been rendered by the court below, that is, the appellee have and re- 
cover of and from appellants an undivided third interest in the 
land for and during the life of Mrs. Maire. And that appellants 
have and recover of and from the appellees a two-thirds undivided 
interest in said land, and the remainder after the life estate is de- 
termined by the death of Mrs. Maire. And that the clerk of the 
district court of Wise county be directed to issue the proper writ to 
put the appellants into possession to the extent of the recovery 
herein adjudged. And that appellees be adjudged to pay the costs 
of this suit. 

REVERSED AND RENDERED. 


[Opinion approved November 5, 1883.] 
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JAMEs VANcE v. S. K. Linpsry et AL. 
(Clase No. 1369.) 


1. PRE-EMPTION.— No rights can be acquired to land, under the location of a land 
certificate upon land occupied by one as an actual settler under pre-emption 
laws, before the expiration of the twelve months within which the settler wag 
required to make return of his field notes to the general land office, 

. PRE-EMPTOR — STATUTE CONSTRUED.— An occupant of public land claiming as 
a pre-emptor caused the land to be surveyed five months after the passage of 
the act of May 26, 1873, concerning pre-emptions, and made the required 
affidavit of occupancy, etc., stating that his occupancy began under the 
previous act of 1870. Held, 

(1) The occupant claiming pre-emption rights came within the provisions 
of the act of May 26, 1873, as ‘‘a person who has occupied a portion of the 
public domain as a homestead under previous law,” and was entitled to 
have the land surveyed and the field notes thereof returned to the general 
land office within twelve months from the passage of that act. 

(2) His possession and occupancy were notice to one filing a certificate 
thereon and procuring a survey in September, 1873, and no rights could be 
obtained as against the pre-emptor, under a patent issued on such certificate, 

(3) The law of 1873 extended the benefit of occupancy to the settler’s 
right, so as to waive his default in not having the survey made within the 
time prescribed by the previous law under which the settlement was made, 

(4) This case distinguished from Teel v. Huffman, 21 Tex., 781. 

3. DAMAGES.— The pecuniary loss sustained in defending a suit involving title 
to land cannot be considered as damages which a party may recover; and 
when this is the only basis for actual damages there can be no recovery for 
exemplary damages. 


i) 


Error from Milam. Tried below before the Ion. Spencer Ford. 

Action of trespass to try title brought by James Nance against 
Sherod K. Lindsey and William Lindsey for three hundred and 
twenty acres of land, in which J. G. Sherril intervened; the plaint- 
iff also claimed damages for trespasses committed on the land by 
defendant, for rents and destruction of timber. The defendant §. 
K. Lindsey claimed title to eighty acres of the land by purchase 
from Sherril, the same being a part of Sherril’s one hundred and 
sixty acre pre-emption claim; Sherril claimed the remaining eighty 
acres by virtue of his pre-emption. The plaintiff sued out a writ 
of sequestration, and the defendant S. K. Lindsey pleaded in recon- 
vention for damages for the wrongful and malicious suing out of the 
writ. 

The plaintiff's title consisted of a patent to the land (embracing 
the one hundred and sixty acre pre-emption survey), issued to the 
heirs of Justus D. Ilulge, deceased, and a title through a contract 
for locating and patenting it for an equal undivided one-half. 
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The defendants and intervenor claimed through Sherril’s pre- 
emption survey. 

The question in the case was whether or not, under the facts, the 
pre-emption claim was superior to the patent. 

Sherril went on the land in August, 1870, commenced work, and 
moved his family there in January, 1871. Te testified that he went 
on it with the intention of acquiring a homestead. Ile made the 
affidavit required under the act of 1870, “To regulate the disposal 
of the public lands of the state of Texas,” on the 22d day of Decem- 
ber, 1871; on the same day designated the land for survey to the 
county surveyor, in writing, which designation accompanied the 
affidavit, sworn to by himself and two other citizens. The surveyor 
surveyed the land designated on the 19th day of November, 1873; 
and on the 19th of February, 1875, the affidavit required by law of 
three years’ consecutive occupancy was made and filed, which stated 
that the occupancy began on the 30th of December, 1870. 

The plaintiff filed on the land on October 6, 1871, which was re- 
newed October 4, 1872; the file designated the land by field notes 
set out in his designation on his file, which purported to order a sur- 
vey of the same by virtue of a three hundred and twenty acre cer- 
tificate or Toby scrip. There was no evidence that the scrip was 
filed with the surveyor, nor was there any evidence on the trial con- 
cerning it further than the statement made of the case shows. 
There was no survey under the file. On September, 1873, the land 
was surveyed for the plaintiff by virtue of a three hundred and 
twenty acre land certificate issued to Justus D. Hulge, deceased, on 
which a patent was issued to the heirs of Justus D. Hulge. The 
plaintiff proved his contract with the heirs entitling him to half the 
land, and testified that the original scrip (Toby scrip) could not be 
taken out of the office. That he got the copy to locate the balance 
of the six hundred and forty acres. 

The cause was tried before a jury; verdict for defendants for the 
one hundred and sixty acres, and for defendant S. K. Lindsey for 
the wrongful and malicious suing out of the sequestration in the 
sum of $121. Judgment accordingly. 


Hamman & Adams, for plaintiff in error. 
Davis & Beall and N. P. Garnett, for defendants in error. 


Watrxer, P. J. Com. Arr.— The right of Sherril to obtain a patent 
for his pre-emption cannot be questioned, unless an intervening right 
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of a third person was acquired at some period of time between that 
at which he domiciled his family on the land, January, 1871, ang 
the expiration of three vears from that date by reason of non-eom. 
pliance by Sherril with the requirements of the statute governing 
pre-emptions. Ie failed, it is true, to cause a survey to ba made 
within twelve months from the date of filing with the surveyor hig 
affidavit of having settled on the land in good faith, ete., but in re 
spect to the original file and its renewal m: sie by the plaintiff he is 
in no better plight than the defendants; nor does it conclusively 
appear that the file which plaintiff made was accompanied by the 
Toby scrip referred to in the purported file, made by the plaintiff 
on the 6th of October, 1871. The evidence perhaps tends to show 
that it may have been filed, however. On the last named date the 
land was not subject to be filed on by the plaintiff, as it was at that 
time occupied by Sherril as his homestead, claiming it as such, and 
having up to that time performed all that the law exacted of him 
as a pre-emptor. The law required of him to have the land sur. 
veyed and the field notes returned to the land office within twelve 
months after settling upon the same. Pasch. Dig., art. 7046. The 
plaintiff's file on Oc tober 6, 187 1, was made, therefore, before the 
twelve months had expired within which Sherril was required to 
make return of his field notes of survey to the land office, and such 
file, therefore, was in derogation of the rights of Sherril and in vio- 
lation of law, and no benefit to the plaintiff could inure to him 
therefrom. See McKinney v. Grassmeyer, 51 Tex., 382. 

The renewal of the file by plaintiff en October 4, 1872, was not 
followed by a survey under it within twelve months afterwards, 
which was fatal to any claim of right derivable as against Sherril, 
who was on the land as an occupant, claiming it under his pre- 
emption; and the plaintiff's file having thus lapsed under his second 
attempted appropriation of the land, Sherril immediately thereafter 
was entitled to perfect in any mode permitted by the law his 
claim to the land as an actual settler. See Jennings v. De Cordova, 
20 Tex., 508. 

It was in evidence, however, by the ex parte affidavit of Wilson, a 
deputy county surveyor during apart of the year 1871 conse cutively 
up to the 1st of January, 1872, that Sherril repeatedly applied to him 
to make the survey for him of his pre-emption claim, which request 
was refused on account of the file on the land made by the plaintiff 
October 6, 1871. 

This testimony was admitted over the objections of the defend- 
ants, and it was, we think, improperly allowed. Dut it was imma- 
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terial and could not affect the proper construction of the other facts 
in the case so as to alter the result, in view of our opinion upon them, 
and we will not review the question upon which the testimony was 
jnadmissible. 

Sherril’s title was superior to that acquired by the plaintiff under 
his location, survey and patent under the Hulge certificate. That 
certificate was filed in September, 1873. “ An act for the benefit of 
the actual occupants of the public lands ” was passed, and went into 
effect on the 26th of May, 1873. 

The first and second sections provided as follows: 

1, “Any person who has occupied, or shall occupy, any portion of 
the public domain as a homestead, under any previous or existing 
law, shall have the same surveyed, and the field notes returned to 
the land office, within twelve months after settling upon the same, 
or as provided in section 2 of this act; and such person, or his 
assigns, shall be entitled to a patent therefor, upon filing in the land 
office an affidavit to the effect that such person or his assigns have 
occupied and improved said lands for three years in good faith, and 
has complied with the requirements of this act, and paid all fees, 
which affidavit shall be corroborated by the affidavits of two disin- 
terested and credible citizens of the county in which the land is 
situated, all of which affidavits shall be subscribed and sworn to 
before the district clerk, who shall certify to the same and the credi- 
bility of said citizens under the seal of his office.” 

2. “ Ary person now occupying, or hereafter to occupy, any portion 
of the public domain, subject to such occupation under existing law, 
who may wish to make application for a homestead, shall have the 
right to make such application in accordance with this law, at any 
time within twelve months from the time of his or her occupancy, 
or within twelve months from the date of the approval of this act.” 

Sherril caused the land to be surveyed about five months after 
the passage of the act, and made the required affidavit of occupancy, 
etc., as stated in statement of the case, stating therein that the oc- 
cupancy began under a previous act, viz., that of 1870. The plaint- 
iff filed and caused a survey to be made in September, 1873. 

Sherril came fully within the provisions of the above quoted act; 
he was ‘fa person who has occupied a portion of the public domain 
as a homestead under a previcus law,” and he was entitled to have 
it surveyed and the field notes returned to the land office within 
twelve months from the date of the passage of the law; and his 
possession and occupancy was notice to the plaintiff that he was 
thus entitled under the law, and his file and survey in September, 
VoL. LX —19 
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1873, could not invest him with any rights as against the occupant, 
Mere failure to return field notes of a pre-emption survey, the pre- 
emptioner still occupying the land, is not an abandonment of the 
claim. Thornton v. Murray, 50 Tex., 168. 

This view of the law of this case does not conflict with the rule 
laid down in Teel v. Huffman, 21 Tex., 781. The law at that time 
required the survey of a pre-emption settler to be made within 
eight months from his settlement on the land. In that case the 
settler failing to comply with that requirement, the patentee of the 
Jand under a file of a certificate after the expiration of the eight 
months was held entitled to hold the land. There was no law then 
in force such as was enacted in 1873, so extending the benefits of 
occupancy to the settler’s right as to waive his default in not having 
the survey made within the time prescribed by the law under which 
the settlement was made. In harmony with our opinion in this 
case is the decision in Jennings v. De Cordova, 20 Tex., 514, decided 
upon the construction and effect of a statute (acts of August, 1856) 
which extended the time for making their surveys and return of 
field notes to settlers on public land who had been delinquent in 
doing so. And see Koblhass v. Linney, 26 Tex., 333, 

There is no dispute or contradiction in the evidence regarding the 
facts on which the title depends under the view we entertain as to 
its merits, and as no other conclusion could properly have been 
arrived at on that question than in favor of the defendants, we need 
not consider the questions presented in the assignment of errors as 
to the charges given and refused by the court. See Fisk v. Wilson, 
15 Tex., 430; Henderson v. The State, 12 Tex., 525; Commercial 
Bank v. Jones, 18 Tex., 829; 26 Tex., 451; Sypert v. McCowen, 28 
Tex., 639. We are of the opinion that Sherril’s title was superior 
to and must prevail over the patent, and that the judgment for the 
defendants for the land was correct. 

It is assigned as error that the court erred in instructing the jury 
to inquire whether the writ of sequestration was wrongfully and 
maliciously sued out; that the verdict is contrary to and against the 
evidence; and in refusing to grant the plaintiff a new trial. 

There was no evidence tending to show that the plaintiff wrong- 
fully or maliciously sued out the writ of sequestration, or that the 
defendant, S. K. Lindsey, sustained any other injury or loss there- 
from than those which ensued to him in the expense and loss of 
time in defending the suit. It does not appear from the character 
of the suit and the legal questions involving the titles of the parties 
respectively to the land, that the plaintiff instituted it otherwise 
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than to assert a supposed legal and valid claim to the land ; and if 
so, the evidence fully warrants the supposition that owing to the 
destruction of the timber on the land being committed by the de- 
fendant S. K. Lindsey, plaintiff sued out the writ of sequestration 
with good and probable cause for so doing; and the evidence does 
not point to any fact showing a malicious intention towards the de- 
fendant in so doing, or to wantonly oppress, vex or harass him. The 
pecuniary loss sustained by him in the defense of the suit cannot be 
considered as actual damage for which he may recover; and there 
being none, there exists no basis for exemplary damage, nor is there 
any evidence of grounds for such. See Craddock v. Goodwin, 54 
Tex., 578; Harris v. linberg, 46 Tex., 80; Blum v. Gaines, 57 Tex., 
135; Telegraph Co. v. Brown, 58 Tex., 170; Bradshaw vw. Buchanan, 
50 Tex., 492. 

In order to warrant an affirmance of this judgment the defendant 
§. K. Lindsey must remit the judgment for damages in his favor; 
otherwise the judgment will be reversed and the cause remanded. 

In this view, following the action of the supreme court in Zapp »v. 
Michaelis, 5S Tex., 270, we conclude that the judgment ought to be 
reversed and the cause remanded, unless such remittitur shall be 
: made within twenty days from the date of the adoption of this 
| opinion by the supreme court, and that if it shall thus be made, that 
the judgment in all respects, save the judgment for damages, be in 
| all things affirmed. 

} Arrirmep.! 
| [Opinion adopted November 5, 1883. 





Tuomas J. Towrery v. Martie TleNpeERSON Er AL 
(Case No. 4980.) 


1, DELIVERY OF DEED.— One who contracted verbally for the purchase of land 
testified that he went with the owner of the land to a lawyer's office and 
had the deed drawn up, when the owner delivered it to him, and then he 
handed it back to the owner that he might acknowledge it for registration, 
; when both went to hunt an officer for that purpose, the note for purchase 
= money having been already delivered to the vendor of the land. The vendor 
refused afterwards to acknowledge the deed. Held, the question of delivery 
of the deed vel non was for the jury, the evidence being conflicting; but if 


[ the facts occurred as above stated there was a delivery of the deed. 
, 2, Tenancy — Estopret.— One who assumes after occupancy, without contract, 
; the relation and rights of tenant to the owner of the land occupied, may be 





1The remittitur was filed, 











Towery v. Henperson. 


[Tyler Term, 








Statement of the case. 





TT 


treated as a tenant, and will be estopped from afterwards denying that the 
relation of landlord and tenant existed. Following Word v. Drouthett, 44 
Tex., 371. 

3. OUSTER — PURCHASE OF OUTSTANDING TITLE.— The taking of a deed by one of 
two co-tenants to the entire property and placing the same on record is not 
an ouster of the co-tenant, nor can it be construed into notice of a claim to 
exclusive and adverse possession. 


Aprprat from Lamar. Tried below before the Hon. R. R. Gaines, 

Trespass to try title by Mrs. Mattie Henderson, joined by her 
husband, Travis Henderson, and by Travis Henderson as guardian 
for the minor Ella Thomas, to recover from one of the appellants, 
Thomas J. Towery, a lot of ground in the town of Paris, Lamar 
county. The plaintiffs gave bond and sequestered the property. The 
plaintiffs claimed title by virtue of a deed from H. D. Woodsworth 
by J. R. Woodsworth, attorney in fact, dated December 1, 1874, 
(This was a quitclaim.) 

April 2, 1877, defendant filed an amended answer pleading the 
statute of limitations of ten years, and claimed the property in right 
of his wife. He claimed, also, that before the plaintiffs’ purchase 
from Woodsworth, his wife had purchased whatever interest Woods- 
worth may have had, and that of this purchase plaintiffs had notice 
when they bought. 

Plaintitfs amended by averring that they had a perfect chain of 
title from the government down to Woodsworth and from Woods- 
worth to themselves. They further pleaded in estoppel that on the 
day of their purchase from Woodsworth, and before that, the de- 
fendant and his wife had both admitted that they had no title to 
the land, and had tried to purchase from Woodsworth; and that 
plaintiffs, relying on these acts and admissions, had bought and paid 
for the land, which they would not have done but for such admis- 
sions. 

April 15, 1878, Mrs. Frances J. Towery (having been made a party 
defendant upon her own motion) filed her answer, and, adopting so 
much of the pleadings of her co-defendant as asserted title in her by 
limitation, averred that in 1850 her father, John Jolinson, bought 
the lot in controversy from H. D. Woodsworth and weni into actual 
possession, inclosed the lot, and used and claimed it openly and 
notoriously against all the world until his death in 1552; that after 
the death of her father, John Johnson, she and -her co-defendant 
took immediate possession of the property, and by themselves, their 
agents and tenants, had held the peaceable and adverse possession 
thereof until the filing of this suit, and then pleadcd the statute of 
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limitations of ten years. They also pleaded the peaceable, adverse 
and exclusive possession of the property for more than ten years, 
and the non-entry of plaintiffs or their vendor, said Woodsworth. 

Plaintiffs filed exceptions to the last pleading of defendants, which 
do not appear to have been acted on by the court. 

October 16, 1879, the cause was tried before a jury, and judgment 
rendered for plaintiffs. Defendants appealed in forma pauperis. 

The title of plaintiffs was as follows: 1st. Patent to Larkin 
Ratten. 2d. Deed from Ratten to G. W. Wright. 3d. Deed from 
Wright to Woodsworth. 4th. Quitclaim from Woodsworth, by 
J. R. Woodsworth, attorney in fact, to plaintiffs, dated December 
1, 1874; consideration recited $250. 5th. Power of attorney from 
H. D. Woodsworth and wife to J. R. Woodsworth, authorizing him 
to sell any lands they might own in Texas. 

‘he evidence for the defense was substantially as follows: John 
Johnson (the father of defendant Frances and the maternal grand- 
father of plaintiffs) had possession of the lot in 1850, claiming to 
have purchased it from I. D. Woodsworth, who then lived in Paris, 
but moved to Missouri in 1852. Johnson had the lot inclosed, and 
used it in connection with a hotel which he owned up to his death, 
in 1852, when the hotel and the lot were occupied by the defend- 
ants until the hotel was partitioned between defendant Frances and 
the mother of plaintiffs. The lot was not partitioned, as there was 
no written title; but defendants kept possession of the lot until 1854, 
when they placed one Smith in possession, with the agreement that 
he should hold it for them, and have the use of it for paying the 
taxes. Defendants meanwhile moved away, and were absent until 
1867. Smith held the lot for some time, when he turned it over to 
one R. B. Francis, who held it for defendants on the same terms 
until his death, and afterwards his family continued to hold it on 
the same terms until the return of defendants in 1867, when it was 
restored to them. They iminediately took possession, built a house 
upon it, and lived on it until the filing of this suit, February 15, 
1875. These facts were proven substantially by several witnesses. 

Mrs. Towery, in her testimony, stated that they took possession 
as heirs of her father, and that it was held by them for herself and 
her sister, the mother of plaintiffs. One witness stated that 
Johnson, while in possession of ihe lot, told him he had bought it 
from Woodsworth and gave him $25 for it. 

Hl. S. Bennet, for defendants, testified that in 1860 he tried to 
buy the lot from Francis, who then had possession, but Francis told 
him he could not sell; he was holding as agent of another person. 
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W. Babcock testified that in 1862 he called on Francis to by 
some lots. Francis showed him a number of lots, and among them 
the lot now in suit. Francis offered to sell him this lot, and his best 
recollection is that Francis claimed it as his own. Francis offered 
him another lot, which he said he did not own, but was authorized 
to sell. 

Concerning the purchase of the lot from Woodsworth in 1874 
the testimony was conflicting. 

Defendant Towery testified that he had heard that Woodsworth 
set up some claim to the lot. In 1874, when J. R. Woodsworth 
came to Paris, witness went to see him to buy whatever title he 
might have in order to quiet his (defendant’s) title and avoid a law 
suit; the property was worth SS800. Witness offered $200, and 
Woodsworth agreed. They went to a lawyer’s office; had the deed 
drawn up. It was signed by W. and delivered to witness. A 
note for $200 and a de ed of trust was signed by witness and de- 
livered to W. Witness then handed the decd to W. in order that 
he might acknowledge it for record, and they started together to 
the clerk’s office for that purpose. On the way they met Travis 
Henderson, one of the plaintiffs. Witness introduced Ienderson 
to W. Henderson took W. aside and had a talk with him. W. 
after that refused to acknowledge or return the deed, but kept it 
and the note and deed of trust. Woodsworth testified by deposi- 
tion. He agreed with Towery as to the making of the contract of 
sale,— the price,— going to the lawyer's office, =the signing of the 
deed by him,—the signing and delive ry of the note and deed of 
trust to him, but said on did not deliver the deed to Towery, because 
he discovered in the office that Towery was trying to swindle him. 
When he conveyed to Mrs. Henderson, he left with her or her at- 
torneys the note and deed of trust of Towery. 

The attorney testified to the visit to his office, the drawing up and 
signing of the papers, and their leaving together for the clerk's 
office; - but can’t remember who had the deed when they left. 

Travi is Henderson testified that he tried to get Towery to buy from 
Woodsworth in connection with him, Towery to pay half for his 
wife, and he to pay half for his ward, Miss Thomas. Towery refused, 
and he would then have no more to do with it, and went away, but 
told Woodsworth that his wife wished to see him. When he came 
back he found that his wife had bought the property for herself and 
Miss Thomas. She paid him more money for it. 

Mrs. Henderson testified that she knew that Towery and wife lived 
on the property and had claimed it, but she learned from her husband 
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and Mr. Woodsworth that they were trying to buy it from W. 
She was therefore induced to believe they had no title, and bought. 
She would not have done so but for this information. She paid a 
full and fair price for it. Before that time, her sister, Ella Thomas, 
and Mrs. Towery, had claimed the lot, but what she learned from her 
husband and Woodsworth induced her to believe that Towery was 
trying to ignore the claim of his wife and of Ella Thomas. She did 
not speak to Towery about it. 

Mrs. Towery testified that she was present (at the law office) when 
the deed, etc., was made, and she told Woodsworth that she claimed 
the lot and would defend her title, but she was willing to pay $200 
rather than have a lawsuit. She did not consider that Woodsworth 
had any right to the property, and did not relinquish any right of 
her own. She was only trying to buy her peace and avoid litiga- 
tion, but she had never held or claimed against the rights of Ella 
Thomas, and always intended that she should have her part of the 
property. 

The assignments of error are indicated by the ovinion. 


Bennett, Ballinger & Bennett, for appellants. 
Hale & Scott, for appellees. 


Devany, J. Com. Arpp.— Our opinion is that there is error in the 
record for which the judgment should be reversed. 

The first assignment of error, we think, is well taken. What con- 
stitutes a delivery of a deed is a matter of law. Whether there 
was a delivery in this case was a question of fact. If the testimony 
of Towery is to be believed, which was a question for the jury, we 
incline to the opinion that there was a delivery of the deed. On 
the other hand, the testimony of the witness Woodsworth is indefi- 
nite at the very point where the utmost clearness is desirable and 
necessary. Ile admits that he made the contract; that the parties 
went to the office of Matthieson to have it reduced to writing; that 
the deed was written in accordance with their directions, and that 
he signed it, but says that he did not deliver it. This may mean 
either that he did not hand the deed to Towery, as the latter testi- 
fies he did, or that his acts at the time did not amount in law toa 
delivery of the deed. We do not wish to comment on the evidence, 
but we find nothing in the record pointing to an understanding 
between the parties that the deed was not to become operative until 
it was acknowledged. We are by no means certain that the jury 
may not have been influenced by this part of the charge. 
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The second assignment questions the following clause of the 
charge: “If R. B. Francis took possession of the lot - With. 
out the knowledge or actual consent of Towery, and with or without 
any contract for the occupation of the lot as tenant of Mrs. Towery 
and Mrs. Thomas, made by them or their husbands, or some duly 
authorized agent, there would be no privity between Francis and 
Towery and wife, and the occupation of Francis would interrupt the 
running of the statute of limitations.” 

This, in our opinion, was error. It does not clearly appear when 
Francis took possession; but it does appear that he was in posses. 
sion in 1860. Johnson, the father of Mrs. Towery, was in posses- 
sion in 1850. If ten years elapsed between the time when Johnson 
took possession and the time of the entry of Francis, the title of 
Mrs. Towery and her sister by limitation was complete. But if the 
entry of Francis was before the vear 1860, then the question to be 
determined is whether Francis took possession as the tenant of the 
defendants and Mrs. Thomas. And in our opinion there can hardly 
be any doubt that he did. 

There seems to be no doubt about the tenancy of Smith, the pred- 
ecessor of Francis. He received the property from Towery and 
wife, to hold upon certain terms. Ife turned it over to Francis, and 
Francis received it to hold for Towery and wife upon the same 
terms. Canthere bea doubt that this would make him their tenant? 
If they had returned a month or a year after he took possession, 
and had demanded the property, he must have surrendered it, just 
as his family surrendered it, after his death, in 1867. 

We quote some remarks of Mr. Justice Moore upon a case not 
wholly like this, but which will apply here: “ From the instructions 
the jury were authorized to infer that the relation of landlord and 
tenant could only be brought about or created by a contract either 
written or parol. . . . Evidently, in many instances, the owner 
may claim that the occupant holds as his tenant, although there has 
been neither a written nor a parol contract to this effect. If one 
has assumed the rights of a tenant, the owner may so treat him, 
and though there is no contract between them he will be estopped 
from denying the tenancy.” Word v. Drouthett, 44 Tex., 371. 

Although these remarks refer to the owner and the occupant of 
land they are equally applicable to the case before us. For we 
must suppose that Smith, the preceding tenant, acted in good faith 
towards his landlords, and that Francis could not have obtained 
the possession without an agreement to become their tenant. 

In our opinion the third assignment, also, must be sustained. The 
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court directed the jury to find against the defendants, if during the 
occupancy of the lot they attempted to purchase it from H. D. 
Woodsworth, in order to hold it as their own property, or either of 
them, in exclusion of the claim of Mrs. Thomas or Ella Thomas; 
that such conduct would be inconsistent with their plea of adverse 
possession. 

Jt must be kept in mind that this attempt to purchase the lot was 
made twenty-four years after Johnson, the ancestor of the parties 
to this suit, had taken possession of it. It is not easy to see how 
this purchase or attempted purchase could be inconsistent with the 
plea of adverse possession. If Towery and wife felt any appre- 
hensions about the claim of Woodsworth, it was not unreasonable 
or improper that they should try to buy it in. Such a purchase 
could not harm Ella Thomas, inasmuch as the defendants had always 
recognized her rights, at least up to the date of the attempted pur- 
chase. “ Merely taking a deed, by one of two co-tenants, from a 
stranger, of the entire estate and putting the same on record, is not 
an ouster of his co-tenant, nor a notice of a claim to exclusion and 
adverse possession.” 8 Washb. on Real Prop. (4th ed.), p. 142. 

The only effect of their open repudiation of the rights of Ella 
Thomas would have been to put the statute of limitations into oper- 
ation against her, if she had not been protected by the disability of 
infancy. 

In the present state of the record, we need hardly notice the 
fourth assignment of error, except to say that, for the purpose of 
barring the right of entry of Woodsworth, under the fourteenth 
section of the act of limitations of 1841 (Pasch. Dig., 4631), we 
doubt whether the defendants could connect their possession with 
that of Johnson, their ancestor, because he had not been in posses- 
sion five years at the date of his death. When the case goes back 
the defendants might, perhaps, present that question by amending 
their pleadings, but of this they will judge for themselves. 

The questions arising under the fifth assignment have already 
been sufficiently discussed. 

For the errors indicated above, our opinion is that the judgment 
should be reversed and the cause remanded. 


ReVeRsSED AND REMANDED. 


{Opinion approved November 2, 1883. 
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T. P. Sparks v. 8. A. Pace. 
(Case No. 1398.) 


1, Levy — MortTGaGe.— The execution of a mortgage on chattel property cannot 
60 - affect the right of a creditor of the mortgagor to levy upon it and sell hig ip. 
> 159 terest under execution; the purchaser would buy subject to the mortgage 
——~ lien, having notice thereof. If after purchase the rights of the lien holder 
are jeopardized, he may sequester the property in a suit against the mort. 

gagor, and make the purchaser under execution a party. 

2. TRIAL OF RIGHT OF PROPERTY —SAME.— The mortgagee, under such circum. 
stances, cannot maintain the statutory action against the purchaser at exe. 
cution sale to try the right of property, he not being in possession, nor 
entitled to possession. If, in mistaking his remedy, the mortgagee brings 
his action for trial of right of property, and sells under judgment the prop. 
erty mortgaged under a separate proceeding against the mortgagee, he can- 
not enjoin the judgment rendered against him in the suit to try the right of 
property by showing that fact. He must return the property or pay the 
judgment. 


Aprreat from Navarro. Tried below before the Hon. L. DPD. 
Bradley. 

On the 22d of May, 1879, the appellee, S. A. Pace, recovered a 
judgment in the justice’s court against P. M. Holbrook for $78.77, 
and execution thereon issued on the 4th of September, 1879, and 
had a levy made on two bales of cotton as the property of Holbrook, 
on the 25th of September, 1879. On the 3d of October, 1879, T. P. 
Sparks, one of the appellants, filed his oath and claim bond with the 
officer making the levy —the other appellants being sureties on his 
claim bond,— and the cotton was delivered to T. P. Sparks. On the 
27th of October, 1879, a trial was had in the justice’s court between 
T. P. Sparks, claimant, and S. A. Pace, defendant, and from the 
judgment rendered S. A. Pace appealed to the district court (the 
county court of Navarro county having no civil jurisdiction). A 
final trial was had on appeal on the 14th of September, 1880, which 
resulted in a judgment in favor of S. A. Pace, the court holding 
that the cotton was subject to the levy under the execution in favor 
of Pace against Holbrook, and judgment rendered against T. P. 
Sparks and sureties on his claim bond for amount of execution and 
ten per cent. on the same against the sureties, the judgment con- 
cluding as follows: “But any right the claimant may have in the 
cotton by reason of a mortgage or lien thereon is not to be affected 
by this judgment.” 

Prior to the levy made on the cotton by S. A. Pace, Holbrook, 
being indebted to Sparks on a promissory note for $279.68, dated 
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January 1, 1879, gave Sparks a mortgage on his cotton, which was 
dated on the 7th of April, 1879, and duly recorded. 

Subsequent to the levy made by Pace on the cotton, and pending 
his appeal in the district court, on the 15th of December, 1879, 
Sparks sued Holbrook on his note, recovered judgment and fore- 
closed his mortgage on the cotton. Order of sale was issued, the 
cotton taken into possession by the sheriff, sold, and proceeds applied 
on the judgment in favor of Sparks against Holbrook (but were not 
sufficient to satisfy the judgment), and the order of sale returned to 
the court issuing the same. 

On the 23d of October, 1880, 8S. A. Pace had execution issued on 
the judgment rendered in the poh court against T. P. Sparks, 
and M. Drane and J. M. Rainwater, sureties on Sparks’ claim bond, 
and placed in the hands of the sheriff, who was proceeding to make 
a levy, when the defendants in execution sued out an injunction, ex- 
cept as to the costs of suit. Plaintiffs set up all the facts as stated, 
charging Pace with notice of Sparks’ lien on the cotton at the time 
the levy of his execution against Holbrook was made. 

On the 11th of January, 1831, the defendant Pace filed his plead- 
ings, consisting of — 

1. General demurrer. 

2. Special demurrer. 

3. General and special answer. 

On the 12th of January, 1881, the demurrer of defendant was 
heard and sustained by the court, and plaintiffs’ petition dismissed, 
from which judgment of the court plaintiffs appealed. 


Frost & Barry, for —, cited: Jones on Mort., 460; Dehler 
v. Held, 50 Ill., 491; Canfield v. McLoughlin, 10 Martin, 48. 


No briefs on file for appellee. 


Stayton, Associate Justice.— The right of Pace to subject the 
cotton to sale under his execution cannot be — «d, even though 
Sparks held a prior valid mortgage upon it. R. S., 2296. 

A sale under his execution would not have divested any right 
which Sparks had under his mortgage, for a purchaser would have 
bought subject to the prior lien, if valid. 

If, after sale under Pace’s execution, the purchaser thereat had 
attempted, by removing the cotton from the county or otherwise, to 
impair or defeat his right, Sparks might have brought suit against 
Holbrook on his claim, whether due or not, and to ‘that suit mighe 
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have made the purchaser under Pace’ s execution a party, and haye 
sequestrated the property. R. S., 4489, 4493. Such proceeding 
would fully have protected any beter which he had; but instead 
of pursuing it he instituted a ‘proceeding under the statute to try 
the right of property. To this he was not entitled, under the re. 
peated rulings of this court, he not being in possession, nor entitled 
to the possession, of the property. 

By this proceeding he prevented Pace from exercising his right to 
have the cotton sold, and impeded him in his remedy for about one 
year, and upon the trial of the cause the judgment which the stat- 
ute provides was rendered against him, and he sought in this suit to 
enjoin the enforcement of that judgment against himself and sure. 
ties, upon the ground that pending that suit he had obtained a 
judgement against Holbrook, and had sold in part satisfaction of hig 
debt, secured by mortgage, the cotton, of which he received the 
possession in the suit to try his right to the property. 

Having resorted to a remedy to which he was not entitled, the 
proper judgment under the statute was rendered against him, and 
this he could discharge only by complying with his bond; this he 
did not do, by returning the property to the officer from whom he 
received it, as provided by the statute, and it only remained for 
him to pay the judgment, which could not be discharged by any. 
thing done under a judgment rendered in a cause to which Pace 
was in no mannera party. The rights of Sparks, under his mort- 
gage, which could not be affected by the trial of right of property, 
could only be protected by complying with the judgment. If he had 
rendered it impossible for him to do that, this is not the fault of the 
appellee. That the cotton, when sold under the judgment in favor 
of Sparks against Holbrook, did not sell for enough to satisfy that 
judgment, was unimportant. 

Having instituted a proceeding under the statute which he was 
not entitled to maintain, it followed that he properly had imposed 
upon him the penalty which the statute prescribed, from which he 
was not in law or equity entitled to any relief, and the court below 
very properly dissolved the injunction and dismissed his bill. The 
judgment is therefore affirmed. 

AFFIRMED. 
[Opinion delivered November 6, 1883. ] 
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Minton Mast er au. v. F. A. Tresres. 
(Case No. 1290.) 


1. PLEADING.— The action of the court in overruling exceptions to a petition 
which sets up a construction placed upon a written instrument by the par- 
ties to it is unimportant on appeal when the record shows that the judge, on 
the trial, placed the same construction on the instrument, in the absence of 
any evidence to explain its terms, 

9, STALE DEMAND — PLEADING.— The defendant in trespass to try title cannot 
interpose, by exception, the defense of stale demand against a legal title 
evidenced by a patent from the state pleaded by plaintiff, when the petition 
states no act of possession or claim by the defendant. 

3, CONSTRUCTION OF CONTRACT.—See statement for a contract made in 1836 
which was construed to convey an undivided half of the land to which one 
of the parties was entitled as a colonist, and which empowered him to sell 
that half and no more. 

4, EVIDENCE.— The evidence of a party to a suit, in effect that he did not know 
that the deceased ancestor of the adverse party claimed an interest in the 
land involved in the suit, is not in violation of art. 2248, R. S., which forbids 
parties in certain cases from testifying as to statements by, or transactions 
with, deceased parties, it not appearing that the knowledge or want of knowl- 
edge depended on any such statements. 

§, INNOCENT PURCHASER.— To constitute one an innocent purchaser he must have 
purchased the land from some one having the apparent title, without notice 
that he had parted with the title before selling to him who sets up such a 
defense. 

6, TENANT IN COMMON.— One purchasing from a tenant in common cannot 
acquire, to the prejudice of the co-tenant, title to any specific portion of the 
land, but must hold it subject to all existing equities between co-tenants, to 
be settled on partition. 

7. EstopPpEL.— No length of time will estop the real owner of land properly 
patented to him from asserting his rights as against an adverse claimant, 
however notorious the claim, when it is not accompanied with possession, 


Arrrat from Rains. Tried below before the Hon. Green J. 
Clark. 

Tibbles brought trespass to try title against James H. Starr and 
several other defendants, October 19, 1880, to recover an undivided 
half interest of a league of land. Ile also prayed for partition of 
the land between himself and the defendants. 

All the defendants except James H. Starr, Emily S. Wells, Milton 
Mast, Leona Teutsch (formerly Leona Mast), and her husband, Will- 
iam Teutsch, filed disclaimers; the defendants last named filed pleas 
of not guilty, general denial, statute of limitations of ten years and 
staledemand. Defendants Milton Mast and Teutsch and wife, as 
heirs of Jacob Mast, deceased, set up the plea of innocent purchase 
by their ancestor, for a valuable consideration, without notice of any 
adverse claim, of three hundred and thirteen acres of the land sued for 
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by the plaintiff; and-set forth the metes and bounds of the land go 
claimed by them under the purchase of their ancestor. 

Appellee filed an amended original petition, in which he claimed 
a specific portion of the land, viz., all that patented to Frederick A. 
Tibbles by the state of Texas by patent dated 19th April, 1850, pat. 
ent No. 381, vol. 3, and did not ask for partition; but prayed fora 
writ of restitution as to the land sued for and described in the pate 
ent and in the amended original petition by metes and bounds. 

Tibbles filed a first supplemental petition, in which he sets y 
that one of the papers referred to in defendants’ abstract of title 
and on file to be used as evidence in the case, was a contract be- 
tween John Forbes and himself for obtaining, locating, patenting, 
etc., plaintiffs headright certificate. Ile set out what he believed to 
be the legal effect of the paper referred to; did not plead non est 
factum as to it, but says he could not read, and that the paper was 
drawn up by Forbes and brought to him, and that if it did not con. 
tain what he stated, a fraud was practiced upon him. 

Appellants filed their first supplemental answer, consisting of 
general and special exceptions to the first supplemental petition of 
the plaintiff, a general denial of all the allegations of plaintiff's first 
supplemental petition, and facts specially set up in reply to the 
alleged legal effect of the papers attacked by plaintiff in his said- 
first supplemental petition. 

The exceptions of defendants to the petitions of plaintiff were 
overruled; the case was tried with the intervention of a jury, and 
the defendant James H. Starr recovered from the plaintiff one-half 
the land originally sued for, and the plaintiff recovered against 
Emily S. Wells, Milton Mast and Teutsch and wife the other half. 
The defendants last named appealed. 

The instrument referred to in the opinion and construed was as 
follows: 

“Repusiic or Texas 

“In the town of Nacogdoches, on this 26th day of December, 
1836 

“ Know all men by these presents, that I, Frederick A. Tibbles, 
for and in consideration of the sum of 8500 to me in hand truly 
paid by John Forbes, the receipt whereof is hereby acknow ledged, 
have this day granted, sold, bargained and passed over in fair ‘and 
bona fide sale to the said John Forbes, all my right and title which I 
now or may hereafter have of, in and to the undivided half of a 
league and labor of land, or whatever quantity of land I am entitled 
to as a colonist and citizen of Texas: 
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«To have, hold and enjoy the said half league and labor of land 
to him, the said Forbes, his heirs or assigns, in as full, free and ample 
a manner as I could have enjoyed the same myself. And I hereby 
pind myself, my heirs, administrators and assigns, to the said John 
Forbes in the sum of $5,000, for the true and faithful payment of 
which, as well forthe payment of all damages which may accrue by 
reason of any default of mine in complying with the undermentioned 
condition, I bind myself, my heirs, administrators and assigns, with 
all my properties, present and future, real and personal, to the said 
John Forbes, his heirs and assigns. To be void on condition that I 
make to the said John Forbes a good, lawful and sufficient title to 
the aforesaid land so soon as by law I can do so, 

« And further, know all men by these presents, that I, Frederick 
A. Tibbles, for divers good causes and considerations me hereunto 
moving, have this day constituted, nominated and appointed said 
John Forbes, and by these presents do constitute and appoint him 
my true and lawful attorney, for me and in my name, to sell, alien, 
convey, receive pay for and execute full, perfect and complete and 
bona fide titles in my name for the before-mentioned quantity of land, 
and for me and in my name said titles to make to any person or per- 
sons he may choose. Ilereby and by these presents granting to said 
Forbes a full, free and perfect administration of all my rights, powers, 
privileges and faculties of,in and to the said land appertaining, with 
all its appurtenances, with full, free and irrevocable power to my 
said attorney to take possession of, sue for and receive, cultivate, 
hold, enjoy, sell, alien, convey and good and perfect titles to make 
in my name to any person or persons for said land, hereby ratifying 
and confirming fully and completely, and in all due and legal form, 
any and all the acts which my said attorney may do in my name in 
the premises, and declaring any sale, transfer, warranty, deed of, and 
in fine all my said attorney may do, to be as legal and binding on 
me, my heirs, administrators and assigns, in law and equity, to all 
intents and purposes as if done by me in my own proper person. 
Hereby fully and completely renouncing in due form all laws or 
parts of laws whick may in any respect favor me, my heirs, adminis- 
trators or assigns, in any attempt whatever to annul any part or all 
of this instrument, and hereby binding myself, my heirs, adminis- 
trators and assigns, with all my properties, present and future, and 
particularly and in an especial manner the land I am entitled to as 
a colonist and citizen of Texas, to comply with all the terms and un- 
dertakings in this instrument contained, and do all in my power to 
do to perfect good, legal and sufficient titles to said John Forbes or 
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his heirs for the before-mentioned land. Hereby submitting myself 
without the liberty of appeal or exception for any want of “form j in 
this instrument to the honorable judgesand judiciary of this republig, 
and particularly of this county, in order that they enforce the obj. 
gations and undertakings in this instrument contained. In w itness 
whereof I have this 26th day of December, 1536, set my hand and 
affixed my seal in the presence of witnesses. 
his 
“Freperick A. }4 A. Trpsies. [sEAL. ] 
“ Witnesses: mark. 
“J. SnIvery. 
“Henry Ragver.” 


F. B. Sexton, for appellant, cited: J. S., art. 2248; McCampbell 
v. Henderson, 50 Tex., 613; Donley ». Wi iggins, 52 Tex., 304; 
Davis v. Loftin, 6 Tex., 500; Flanagan v. Oberthier, 56 Tex., 383; 
Johnson v. Newman, 43 Tex., 640; De Cordova v. Smith, 9 Tex, 
129; 1 Greenl. on Ev., sec. 588, pp. 98, 99. 


Perkins, Yokum & Martin, for appellee. 


Srayton, Associate Justice.—It is unnecessary to consider the 
assignment of error which presents the question of the propriety of 
the ruling of the court below in overruling the first, second, third, 
fourth and fifth special exceptions filed by the defendants to the 
plaintiff's supplemental petition, which contained averments as to 
the understanding and agreement between Forbes and Tibbles at the 
time the instrument of date December 26, 1836, was executed, and 
as to the circumstances which then attended the parties. In view 
of the fact that the court below placed the same construction upon 
that instrument as the supplemental petition alleged was the true 
intent and meaning of the parties, and this without basing that 
construction upon any evidence introduced under that petition, the 
ruling was unimportant. For, if the construction placed upon the 
instrument was the correct one, no injury could have resulted from 
the averments of the petition, which, in effect, alleged that the 
parties intended by the instrament to make just such a contract 
as the court held was evidenced by it. 

The sixth exception presented the question of stale demand, The 
plaintiff, in his pleadings, relied upon a legal: title evidenced by a 
patent from the state to himself, and stated no act of possession or 
claim by the defendants which could make available to the defend- 
ants, by exception, the defense of stale demand. 
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The third assignment calls in question the correctness of the con- 
struction by the court of the instrument executed by Tibbles to 
Forbes, of date December 26, 1536. . 

In the construction complained of the court, in effect, construed 
that instrument to convey to Forbes an undivided one-half of the 
land to which Tibbles was entitled, as a colonist or citizen of Texas, 
and to empower him to sell that half, and no more. We are of 
the opinion that the construction given to that instrument was the 
true one, testing the instrument alone by the language in which it is 
written. 

If we take into consideration, as did the judge who tried the cause, 
the surroundings of the parties, the condition of the appellant’s 
claim for land at that time, the uncertainty as to whether the appel- 
lant then had a claim to land such as could be transferred, and, if 
so, as to the proper manner of its transfer, all of which is illustrated 
by many cases which have come before this court and have become 
a part of the public history of the country, ef which the courts 
take notice, there can be no reasonable doubt as to the true construc- 
tion of that instrument. 

On the trial, the appellee, in answer to questions, stated that he 
knew in 1852 where his land was located, and that he did not know 
that John I’orbes was asserting claim to it. This evidence was ob- 
jected to, and it is urged that its admission was in violation of the 
statute which forbids parties, in certain cases, to testify as to state- 
ments by, or transactions with, deceased parties. R. 8., 2248. 

Neither of the matters testified to by the witness violated the rule 
invoked, for they related simply to the knowledge and want of 
knowledge of facts, without it being made to appear that such 
knowledge or want of knowledge in any way depended upon any 
statement by, or transaction with, John Forbes. 

The sixth and eighth assignments of error are based upon the re- 
fusal of the court to give certain charges presenting in behalf of 
the defendants the defense of innocent purchasers without notice. 
To avail one of such a defense it is ordinarily necessary to show 
that the person setting it up has purchased from some person having 
the apparent title without notice that he had parted with the title 
he once had. 

The land in controversy in this case was patented to Tibbles, and 
whatever right the appellants have must come through John Forbes, 
and this through the instrument of date December 26, 1836. That 
instrument, of which the appellants stand in law charged with 
hotice, shows that, at most, John Forbes was only entitled to an 
VoL. LX — 20 
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undivided half of such land as Tibbles might be entitled to aga 
citizen or colonist, and that he had no power to alienate any more, 
That instrament was the sole basis for any claim Forbes, or those 
claiming to hold under him, or by a conveyance made by him ag 
attorney in fact, had. 

The conveyance from Forbes, under which the appellants claim, 
does not profess to convey any right which he had, but to convey 
the estate of Tibbles; the instrument, which the appellants claim 
gave the power so to convey, upon its face negatives any such 
power, and limits the power of Forbes to such sales as he might 
make of the interest intended to be secured to him. 

If we give no effect, upon the question of notice to the appel- 
lants, to the fact that, under the instrument of date December 26, 
1836, John Forbes caused the land to which Tibbles was entitled to 
be patented in tivo separate tracts, each containing an equal number 
of acres, one of which was patented to himself and the other to 
Tibbles, thereby so far as he could, partitioning the land between 
Tibbles and himself, and look only to the relation of Forbes 
and Tibbles to the common title under the agreement between them, 
‘it will appear that the appellants cannot be considered as innocent 
purchasers as against Tibbles. They had notice of his right and of 
the want of power in Forbes to divest it. 

The instrument of December 26, 1836, in terms made Forbes and 
Tibbles tenants in common of the land to be acquired through 
Tibbles’ claim for land, and, as before said, it was notice to all per- 
sons claiming through it, of the rights and relationship of each of 
the parties in and to the land. 

It is well settled that a purchaser from one tenant in common can- 
not acquire and hold to the prejudice of a co-tenant any specific por- 
tion of the common estate. Persons so taking must hold subject to 
all equities existing between the co-tenants, to be worked out in the 
partition of the land. That Tibbles was entitled to one-half of the 
Jand cannot be questioned, and by restricting his claim to the land 
patented to himself, after he had brought suit for that as well as 
the tract patented to Forbes, he may be held to have acquiesced in 
the partition made of the land by Forbes at the time both traets 
were patented. 

All of the persons who were claiming under both patents were 
before this court, and if those who claimed under the conveyances 
which Forbes made in his own right and as attorney for Tibbles had 
sought to have had the entire land covered by the two patents so pat 
titioned as to set apart to such one as showed himself entitled to re- 
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ceive it, the share to which Forbes was entitled under the agreement 
with Tibbles, that question could have then been disposed of; but no 
such issue was raised. One defendant claimed title to the land pat- 
ented to Forbes, and the other defendants set up no claim to any part 
of the tract patented to Tibbles upon the ground that the conveyance 
made by Torbes to Starr did not convey land equal in value to one- 
half of the two tracts, and that therefore there was an interest in the 
tract patented to Tibbles to which Forbes would have been entitled 
to give him in value one-half of the land, which would pass by the 
conveyance made by Forbes as attorney in fact for Tibbles. If such 
claim had been made, it would then have been necessary, if Tibbles 
resisted it, to inquire what effect the taking of a patent to himself 
by Forbes for one-half of the number of acres covered by the claim 
of Tibbles c ught to have upon such a claim after the lapse of about 
thirty years. 

No such question was presented, and the appellants base their 
claim upon the power of Forbes to convey the interest of Tibbles 
in the land. 

Under the issues made and facts presented the court did not err 
in refusing to give the instructions asked by the appellant. 

The court was asked to instruct the jury, in effect, that Tibbles 
would be estopped to claim the land if Forbes had openly claimed 
and sold it in 1851, if Tibbles had taken no active measures to as- 
sert title in himself. No adverse possession of the land was shown, 
it was patented to Tibbles, and we know of no rule of law which 
requires the owner of land, not adversely occupied, to take any step 
to set aside an unauthorized conveyance of it, or otherwise to be 
precluded from asserting his claim. If the appellants had not pro- 
duced the power under which Forbes acted, much in favor of his 
power, after the lapse of nearly thirty years, might be presumed; 
but where the instrument conferring the sole power which it is 
claimed he had is produced, and contains no such power as is 
claimed, such presumptions will not be indulged. 

The absence of the letters between Fitzgerald and Tibbles was 
sufficiently accounted for, and the sole purpose of proving their 
contents was to rebut the proof that Tibbles recognized as valid the 
conveyance of his land by Forbes, and to show that he asserted 
claim to it; for that purpose the evidence was admissible, and es- 
pecially so where the appellants were secking to bind him by the 
unauthorized act of Forbes, upon the ground of his silence. 

It is urged that a new trial should have been granted upon the 
ground that the verdict was contrary to the evidence, the second 
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clause of the charge of the court being considered the law applica. 
ble to the facts. 
We are of the opinion that the charge given was not called fop 
and was not a proper charge, for there was no evidence to justify 
it; and had the jury found in favor of the appellants under it, this 
would have been good ground for a reversal. Such Veing the case, 
the verdict being in favor of the appellee, it should not have been 
set aside. ‘ 
The judgment is affirmed. 


a , . AFFIRMED, 
[Opinion delivered November 6, 1883.) 





Kavurrman & Runece v. J. G. Rosey er at. 
(Case No. 1318.) 

1. NEGOTIABLE NOTE— COLLATERAL SECURITY.— The transfer of a negotiable 
note as a collateral security for a pre-existing debt is in due course of trade 
and for a valuable consideration. Following Liddell v. Crain, 53 Tex., 555, 
The case is stronger for holding the assignee a bona fide purchaser, when, in 
addition to the pre-existing debt, money is advanced by him for the benefit 
of the apparent holder of the note. 

2. NOTICE— PRINCIPAL AND AGENT.— Though a principal is chargeable with 
notice of all facts coming to the agent’s knowledge while acting within 
the scope of his agency, he is not chargeable with notice of such facts if 
they come to his agent's knowledge while he is engaged in a transaction 
with which the principal has no concern, 


Apprat from Hunt. Tried below before the Ilon. Green J. Clark. 

Suit by Kauffman & Runge against J. G. Robey, on a note for 
$1,500, and to foreclose the vendor’s lien on certain lands for which 
the same had been executed. The note was originally made pay- 
able to A. D. Robey or bearer, and came into possession of appel- 
Jants in due course of trade before maturity. 

When appellants brought suit to collect the note, A. D. Robey, 
the original payee of the note, intervened and claimed it, alleging 
that it had been procured by appellants through fraud, and that if 
they ever had any right to the possession of the same it was only 
to secure the payment of certain indebtedness of a firm com- 
posed of A. D. Robey and J. H. Cook, doing business under the 
firm name and style of J. H. Cook & Co., and that said indebted- 
ness had been paid in full, and that, therefore, he was entitled to 
the note, and he asked for a foreclosure of the vendor's lien and 
judgment in his favor. 
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Verdict and judgment in favor of intervenor A. D. Robey. 

The facts proved by appellants show that Wallace & Thurman 
held this note as collateral to secure a debt which they held against 
J. H. Cook & Co., and which they transferred to appellants, and 
this note, with the others, was transferred to appellants by Cook to 
secure this debt and the debt due appellants by J. IL. Cook & Co., 
which were neither of them shown to have been paid. 

Other facts are apparent from the opinion. 


D. Upthegrove and Perkins, Gilbert & Perkins, for appellants. 
I. C. Jones, for appellee. 


Wiuurr, Cirer Justice.—Among other charges given to the jury 
j 

by the court below was one to this effect: If ¢ looks was not in fact in 

sgo-geenth of a note in controversy ors was not the anys of it, 


livered or ‘caused it “ be del ‘live red to plaintiffs for a debt which 
Cook & Co. owed to plaintiffs, then the plaintiffs acquired no 
interest in the note for the £900 debt which Cook & Co. owed 
plaintiffs, unless Cook had authority from Robey to make such 
transfer; and if he had no such authority, the jury should find for 
the intervenor as to the said $900. This part of the charge is 
assigned as error by the appellants. 

This charge was calculated to influence the verdict of the jury in 
favor of the intervenor, whether they believed his evidence or that 
of the plaintiff as to the kind of order from Cook under which 
Wallace delivered the note to Kauffman & Runge’s agent. 

As the jury did find for the intervenors and the testimony was 
conflicting as to this order, the accuracy of this charge must be 
tested upon the hypothesis that the plaintiffs’ evidence on this ques- 
tion was true. Wallace, for plaintiffs, testified that the order to 
Wallace & Thurman specified the notes they were to turn over to 
Kauffman & Runge’s agent, viz., Pyle notes and the $1,500 note in 
controversy. These were the same notes they had previously held 
to secure a debt of their own against Cook & Co. The $1,500 note 
was payable to A. D. Robey or bearer, and was not due at the date 
of the transfer. This note had been placed by Robey with Wallace 
some months before as a collateral to secure the debt of Wallace & 
Thurman against Cook & Co., with the understanding that the note 
was Robey’s individual property, and was not to be used to pay W. 
& T.’s debt unless they failed to collect it from Cook, and the latter 
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was to know nothing of its existence or whereabouts. At the time 
this transaction took place Wallace was an agent for the plaintiffs 
in this action. Cook had come to Terrell about the time the trans. 
fer took place to represent the interests of Cook & Co., consisting of 
Robey and himself, at a meeting of their creditors. The note then 
was still in the hands of Wallace & Thurman as a collateral for their 
said debt. It was proposed by Cook, ostensibly representing his 
firm in the settlement of debts, though not in manual possession of 
the note, that if K. & I., to whom Cook & Co. were also indebted, 
would pay the debt for which this note and two others were collat- 
erals, they (K. & R.) should have those collaterals to secure not only 
the new demand thus created, but that already due them. Here 
was a case of the transfer of a note payable to bearer by the appar- 
ent owner, as a collateral for a pre-existing debt and another debt 
just then created. 

This court has already held, in accordance with the weight of 
American authority, that the transfer of a negotiable note as a col. 
lateral security for a pre-existing debt is in due course of trade and 
for a valuable consideration. Liddell ». Crain, 53 Tex., 555, and 
authorities cited. 

The case is much stronger for holding him a dona fide purchaser 
when, in addition to the pre-existing debt, money is advanced by the 
assignee for the benefit of the apparent holder of the note. Bank 
v. Crow, 60 N. Y., 85. Kauffman & Runge occupied this position 
and were entitled to collect the note and apply the proceeds to the 
payment of the amount due them, holding the balance in trust for 
the intervenor (Tooke v. Newman, 75 Iil., 215), unless they had 
notice of the circumstances under which the note was placed with 
Wallace by Robey, and the relation in which these parties stood 
towards each other at the time of the transfer. It is not pretended 
that Shaw, who was acting for Kauffman & Runge at that time, 
had any notice whatever of these circumstances. The only notice 
ever had by Kauffman & Runge was such as arose from the fact that 
Wallace was acting as their agent at the time he took this note to 
secure the debt due his own firm. Unless such facts as came to his 
knowledge whilst securing the debt of his firm with the note in suit 
as a collateral is chargeable to the plaintiffs, and they are bound by 
it in negotiating for the assignment of the note some months after- 
wards, they are bona fide purchasers of the note. 

That a principal is chargeable with notice of all such facts as come 
to his agent’s knowledge, whilst acting within the scope of his 
agency, is well settled. Jones v. Banford, 21 Iowa, 217; Fulton 
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Bank v. Canal Co., 4 Paige, 127; Ewell’s Evans on Agency, 164; 
Le Neve v. Le Neve, 2 Lead. Cases in Eq., pt. 1, 167, 168. 

That he is not chargeable with notice of such facts if they come 
to the knowledge of his agent whilst engaged in a transaction with 
which the principal has no concern is equally well settled. See 
authorities cited in Le Neve v. Le Neve, 2 Lead. Cases in Eq., 179 
et seq. 

One of the reasons upon which the rule rests is that when the 
agent is under obligation to communicate his knowledge to his em- 
ployer, the latter is bound, because if the agent has done his duty 
he has imparted the information; and if he has not, the party who 
trusted him is the one to suffer for his neglect. Evwell’s Evans on 
Agency, 165. 

3ut a party is not presumed, nor is he bound, to communicate to 
another facts which he learns in a transaction of his own or of a 
different person; and much less where, in such transaction, he was 
acting adversely to the interests of the person sought to be charged 
with notice. Ifence, in all such cases, the presumption of notice to 
the principal does not obtain. Winchester v. Susquehanna R’y Co., 
4 Md., 251, 259; La Farge Ins. Co. v. Bell, 22 Barb., 54; MceCor- 
mick v. W heeler, 36 Ill, 114. 

Another reason given for the rule is that facts learned in one 
transaction by a party are not presumed to be present in his mind 
when engaged in a totally different transaction. The law does not 
presume that what is once known will always be present in the 
memory. This rule has sometimes been applied as well to parties 
when acting for themselves as when acting through the agency of 
others. Boggs v. Varun, 6 W. & S., 469, 473. It is still less to be 
presumed that such knowledge will be present at a period long sub- 
sequent to the date when it was acquired, either to the principal or 
to an agent different from the one who originally obtained notice of 
it and in a wholly different transaction. Hence, under such cir- 
cumstances, it has been generally, if not always, held that the 
knowledge obtained in the first transaction is not chargeable in the 
second. See authorities cited above. 

Applying these principles to the present case, we find that, 
although Wallace was agent of Kauffman & Runge when the 
$1,500 note was placed with him, yet he obtained that note whilst 
acting for himself and partner, and not in any matter in which he 
was acting for the plaintiffs. Moreover, it was in antagonism to 
the interest of .his principals that he should obtain so large a col- 
lateral to secure his small debt, and thus withdraw a great amount 
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of the individual property of one member of the failing partner. 
ship and place it where it was beyond the reach of his principals 
and the other creditors of the firm for his own benefit. 

The transfer of the collaterals to plaintiffs took place man 
months after this note was placed with Wallace, and plaintiffs were 
in this matter represented by a different agent, Wallace’s connection 
with them having ceased long before that time. 

We think, therefore, that plaintiffs were not chargeable with 
notice of the fact that the note was the individual property of 
Robey, or of the conditions under which it was deposited by him 
with Wallace. That if the plaintiffs’ evidence was true, the person 
recognized by the holder of the note as having control over it 
transferred it to them for a valuable consideration, viz., the payment 
of $352, and as collateral to secure another and pre-existing debt of 
about $960. That they had a right to hold the note till the pur. 
poses for which it was deposited were accomplished or the whole 
debt was paid, and were not bound to surrender it upon the pay- 


{ment of the $332 alone. That the charge of the court before re- 


cited, in so far as it was in conflict with this view of the case, was 
erroneous, and calculated to produce a verdict for the intervenors, 
whether the jury gave credence to his evidence or that of the plaint- 
iff. The remaining assignments bring to our attention no error of 
any importance and it is not necessary to consider them. The 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered November 6, 1833.] 
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1. PLEADING — CORPORATION. — In a proceeding to dissolve a private corporation, 
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was alleged to have been the last president and manager of the corporation ; 
nor was any appearance entered for him. It appeared from the information 
that by a means, and for a purpose, not disclosed, the affairs of the corpo- 
ration were in the hands of a receiver, who, though not distinctly averred to 
have been cited or served, was the only party who appeared and answered 
the information. In the information itself, the legal conclusions of the 
pleader were substituted in some particulars for facts which should have 
been specificaliy set forth. Held, that a final judgment dismissing the pro- 
ceedings at the cost of the relator was proper. 
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9, ATTORNEY.— An attorney of a court may be heard, or not, as amicus curie, 
in the discretion of the court, concerning a proceeding in which he is not 
counsel. 

g, ATTORNEY.— Though voluntary advice to the court from an attorney not 
connected with the proceeding is permissible, yet the court can only do 
that which it could do without such action of counsel. 


Aprzat from Marion. ‘Tried below before the Hon. B. T. Estes, 

Information in the nature of a quo warranto, instituted by virtue 
of the act of 1879 (see appendix Rt. 8., p. 45), and to obtain a judg- 
ment of dissolution as to a private corporation. R. 8., art. 604. 
The information was filed on leave of the court, settting up: 

1. Long continued non-user of the corporate franchises, to wit, 
since June, A. D. 1876. 

9. No officers, organization or annual election since said date — 
the failure to perform any corporate act. 

8. The concentration of all the stock and property in the hands 
of one individual as sole owner — holding and using same as his 
individual property,—and that relator had bought out this indi- 
vidual. Also, that the capital and stock had never been fully sub- 
scribed. 

4. Relator offered to deliver back and surrender to the state the 
charter and franchises of said corporation. 

5. Because a receiver having been appointed, a dissolution was 
necessary to wind up said corporation. 

A general demurrer was sustained at the instance of a party not 
a party to the suit or record and over the protest of the receiver and 
his counsel. 

The first error assigned was that a party to a suit cannot be forced 
to present and urge a demurrer or other defense, legal or of fact. 
The defects in the proceeding are indicated in the opinion. 





Geo. T. Todd, for relator. 
C. 8. Todd, for the state. 


West, Assocrare Justice.— We are of the opinion, under all the 
facts and circumstances of this case, as disclosed by the record now 
before us, that the district court did not err in entering a final judg- 
ment dismissing the proceeding at the costs of the relator. 

Without going at length into the matter, it may be enough to 
say that the original and amended information was defective in not 
setting up in proper form sufficient matter to authorize the judg- 
ment sought. 
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No citation was prayed for, and there was no service upon Geo, 
A. Kelley, who, it is alleged, is and was the last acting president 
and manager of appellee’s affairs. Nor was there anv appearance 
entered by him. 

It also appears that at some period of time before the proceedings 
now under consideration were instituted, the affairs of the corpora- 
tion, by some means that are not known or understood from the 
pleadings, and for some purpose not disclosed in the information, 
were then in the hands of a receiver. 

This person, though there is no distinct averment in the informa. 
tion that he was cited or served, entered his appearance, and he wag 
the only person who did appear in answer to the prayer contained 
in the information. 

The charter and by-laws of the corporation constitute no part of 
the record, though purporting to be exhibits of it. In their absence 
it was out of the power of the district court, as it is also of this 
court, to determine upon what terms and conditions this charter 
was granted by the state. 

Other matters which should have been pleaded with the fullness 
and particularity required in civil suits are set forth in general 
terms, and the legal conclusions of the pleader are in some instances 
substituted for the facts that should have been set up fully and cer. 
tainly. State v. South P.R. R. Co., 24 Tex., 130; Bank of Columbia 
v. Att’y Gen’l, 3 Wend., 593. 

A question is raised as to the right of a practicing attorney of the 
court, who is not representing any party to the record in the cause, 
on his own motion, to direct the attention of the court to the sup- 
posed defects in the information. Unquestionably, under such cir- 
cumstances, the court could decline to hear him. But as such a 
person is entered on the roll of the attorneys of the court, and is 
an officer of the court (Strippelman v. Clark, 11 Tex., 298) and sub- 
ject to its orders (R. S, arts. 1123-1125, 1212, 1845), it may hear 
him, if it sees fit to do so. 

In any case where the court was in doubt whether it had the 
power to enter the judgment sought to be obtained, as where there 
was doubt as to the service, or where the subject matter was sup- 
posed to be not within its jurisdiction, or where the pleadings failed 
to show a cause of action, or to disclose sufficient matters of sub- 
stance to authorize the court to enter the final judgment desired, it 
could, of its own motion, refuse to enter the judgment, and dismiss 
the suit or proceeding. 
When the judge has doubts in his own mind as to the precise 
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course he should under the law pursue, or has doubts as to what law 
js applicable to the state of the case before him, or where the ques- 
tions are unusual or novel in their character, it is said by high 
authority that a stander-by may, as amicus curie#, remind the 
court, or give the judge to understand, what is believed to be the 
jaw or the proper practice in such acase. 2 Inst., 178; vol. 2, Viner’s 
Ab., 475. 

In Beard v. Travers, 1 Ves. Sr., p. 313, Lord Hardwicke held that, 
jn favor of an infant, an amicus curiw@ may go further, and may 
make an application to the court for the protection of the minor, 
and in that case entered the order applied for. 

In Campbell v. Swasey, 12 Ind., 72, it is said: “The court may, 
and sometimes does, of its own motion, ask of counsel information 
upon a point of doubt.” 

Under such circumstances the counsel, as an officer of the court, 
may advise the court. Of course he can do nothing further. 

Our court has also recognized the right of an amicus curi@ to 
speak, and has held that while such volunteer action of counsel is 
permissible, yet the court, upon being so informed, could do only 
that which it could do without such action of counsel, and no more. 
Andrews v. Beck, 23 Tex., 455; Moseby v. Burrow, 52 Tex., 403; 
1 Burrill, 67; 1 Toml., 75; 1 Bouy. Dic., 99; Taylor’s Law Gloss., 
44; 8 Abbott’s Practice, 44; Sayles’ Prac., 24 ed., sec. 673, note 1. 

We are of the opinion that the action of the court, under all the 
circumstances disclosed in the record before us, was correct. 

The judgment is therefore affirmed. 

AFFIRMED. 

[Opinion delivered November 6, 1883.] 
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1, NoticE — Possession.— The sole office which possession performs in the mat- 
ter of notice is, to put a person desiring to purchase upon inquiry, and it 
has no effect in determining what the inquiry shall be or of whom it shall 
be made, 

®. Notice.— A purchaser from a vendee whose vendor remains in possession is 

not bound to inquire further as to the title, when he finds on record in the 

county a deed from such vendor conveying title, properly proved up and 
registered. To hold otherwise would be to strike at the very foundation of 
the policy on which registration laws rest. When inquiry as to title is 
prosecuted to the highest source which affords evidence of the right, there 
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is no obligation to explore inferior and less reliable channels of informatio 
Mullin’s Guardian v. Wimberly, 50 Tex., 457, discussed and distinguished Van 
Keuren v. Central R. R. Co., 9 Vroom, 167: Grotons Savings Bank », Batty 
30 N. J. Eq., 133; N. Y. Life Ins. Co. v. Cutler, 3 Sandf. Ch., 179; Cook @ 
Travis, 20 N. Y., 400; Bloomer v. Henderson, 8 Mich., 395; Scott v. Gallaher, 
148. & R., 333, cited and approved, , 
3. CHARGE OF COURT.— See opinion for charge of court held e 


\ rroneous as ap- 
plied to the case. . 


4, LIEN — HoMEsTEAD.— A lien on a homestead, existing prior to the adoption of 
the present state constitution, cannot be divested under its operation, and 
one who received an absolute deed from the owner of the homestead ag 
security for advancing money to discharge such a lien would be 


2 : subrogated 
to the rights of the original lien holder against the homestead, 


Arrest from Navarro. Tried below before the Hon. L. D. Brad- 
ley. 
The opinion states the case. 


John D. Lee, for appellants, cited: Wood v. Wheeler, 7 Tex., 13; 
Gunn v. Barry, 15 Wall., 610; Thompson on Homesteads, $$ 10, 11, 
291, 293; Peters v. Clements, 46 Tex., 114; Duniap o. Wright, 11 
Tex., 597; Baker v. Ramey, 27 Tex., 52. 

On subrogation he cited: Moore v. Raymond, 15 Tex., 554; Mur- 
ray v. Able, 19 Tex., 213; McAlpin v. Burnett, 19 Tex., 500; White 
v. Downs, 40 Tex., 225; Flanagan ». Cushman, 48 Tex., 244; Cannon 
v. McDaniel, 46 Tex., 304; De Bruhl v. Maas, 54 Tex., 469. 

On tender he cited: JIoward v. North, 5 Tex., 290; Johnson », 
Caldwell, 38 Tex., 217; Mann v. Falcon, 25 Tex., 275; Hannay ». 
Thompson, 14 Tex., 142; Davis ef a/. v. Brewster et a/., Galveston 
term, 1882 (59 Tex., 93); Bailey v. White, 13 Tex., 114; Herndon v. 

tice, 21 Tex., 455; McDonough v. Cross, 40 Tex., 285; Peters 2. 
Clements, 52 Tex., 140; Burns v. Ledbetter, 54 Tex., 352. 

On parol trusts he cited: Mead v. Randolph, 8 Tex., 191; Van- 
dever v. Freeman, 20 Tex., 333; Massey v. Massey, 20 Tex, 
134; Miller ». Thatcher, 9 Tex., 482; Cuney v. Dupree, 21 Tex, 
211. 

On constructive notice he cited: Alstin v. Cundiff, 52 Tex., 465; 
Ranney v. Miller, 51 Tex., 263; Cameron v. Romele, 53 Tex., 238; 

3illington y. Welsh, 5 Binney (Pa.), 129; Kerr on Fraud and Mis- 
take, 80, 81, 257; Camp v. Camp, 2 Ala., 682; Parham v. Randolph, 
4 Tow. (Miss.), 435; Meehan v. Williams, 48 Pa. St., 240; Wickes 
v. Lake, 25 Wis., 96; Tuttle v. Jackson, 6 Wend., 226; Smith v. 
Yule, 31 Cal., 184; Bigelow on Fstoppel, 604; Wade on Notice, 


secs. 280, 288, 290, 291, 292, 297, 300. 
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Beale & Jones, for appellee, cited on mortgages: Mead v. Ran- 
dolph, 8 Tex., 199; Mann »v. Falcon, 25 Tex., 275; Luckett ». Town- 
send, 3 Tex., 119; Stephens v. Sherrod, 6 Tex., 294; Horne ». 

‘kett, 22 Tex., 205; Moreland ». Barnhart, 44 Tex., 283; Hudson 
Puckett, 2 ; : 

y. Wilkinson, 45 Tex., 444; De Bruhl v. Maas, 54 Tex., 472; Jones 
on Mortgages, sec. 316. 
On purchaser without notice, they cited: Watkins v. Edwards, 23 
47; Beaty v. Whitaker, 23 Tex., 528: Jewett v. Palmer, 7 
Tex., 447; ; ' 
Johns. Ch., 65; High v. Batte, 10 Yerg., 335; Rawies v. Perkey, 50 
915 
Tex., 315. 


Sravron, AssocrAre Justice.— There are many assignments of 
error in this case, but only such of them will be considered as are 
deemed well taken, and necessary to be considered for the proper 
determination of this appeal. 

It appears that on May 1, 1876, J. F. Eylar and wife conveyed 
the property in controversy to O. A. Eylar, by deed absolute in 
form, containing clause of general warranty and reciting a consid- 
eration of $500 paid. This deed was acknowledged by the husband 
and wife in such manner as would pass title to homestead property, 
and was filed for record on the day of its execution. At the time 
of this conveyance the property was used by J. F. Eylaras a saddler 
shop, and after the purchase he continued to use it for the same 
purpose. 

On the 26th of October, 1876, O. A. Eylar conveyed the property 
to Ann A. Eylar, his mother, in consideration of $500, the greater 
part of which seems to have been paid by the other children of 
Ann A. Eylar, prior to the institution of this suit. Mrs. Ann Eylar 
executed five notes to secure the payment of the purchase money; 
whether they were negotiable, or had been negotiated, does not 
appear. 

It is claimed by the appellees that it was agreed between them 
and O. A. Eylar that the deed executed by them to him should only 
operate as a mortgage to secure to him the repayment of money 
which he agreed to pay to Padgitt, who held an express lien upon 
the lot for the purchase money, and further to secure to him the 
repayment of such sum as he had agreed to pay to one Shelton on 
a debt due to him by J. F. Eylar, to secure which Shelton held a 
deed of trust on the property in controversy which was executed 
March 1, 1875. 

The indebtedness of J. F. Eylar to Padgitt and to Shelton was 
paid by O. A. Eylar, and together amounted to more than $500, 
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It is claimed by the appellants that the conveyance to Q. 
Eylar was an absolute sale, and not understood by the parties a 
to as in any sense a mortgage, and that after the date of the deed 
to him the appellees reco; enized him as their landlord and paid to 
him rent for the property until he conveyed to Ann A., and that 
after that time they so recognized Ann A. and paid rent to her, and 
there was much evidence tending r to show that this was true. 

That money designated as rent Was paid by J. F. Eylar he does not 
deny, but claims that the sums which he paid, while denominated 
rent, were agreed and understood to be only paid as interest on the 
sum paid to Padgitt and Shelton. 

Mrs. Ann A. Eylar further claims, if the conveyance from J, F. 
Eylar and wife to O. A. Eylar was, as between them, only intended 
as a mortgage, that she had no notice of that fact, and is entitled to 
protection as an innocent purchaser. 

There is no evidence that Ann A. Eylar had any actual notice 
that the deed to O. A. Eylar was intended by the parties to it 
simply as a mortgage, and it is contended by the appellees that 
their possession of the property after they had made the deed to 0, 
A. Eylar and the same had been placed upon record was notice to 
her of any understanding which may have existed between them 
and O. A. Eylar. 

Upon this subject the court gave the following instructions: 
“Notice is of two kinds, actual and constructive; actual notice is 
the actual personal knowledge by a person of an existing state.of 
facts; constructive notice is an apparently existing state or condi- 
tion of things, such as would put a person upon inquiry to ascertain 
the actual state of facts. The actual possession of property by any 
one, whether he has title to same or not, and the relationship of the 
parties is such constructive notice as to put a purchaser upon inquiry, 
but such possession must be clear, open, notorious and unequivocal. 
Such inquiry is only required to be reasonable and diligent, such as 
the examination of the proper records, and: inquiry by those who, by 
their connection with the matter, are most likely fully to be informed 
about it.” 

The giving of this charge is assigned as error. This charge in 
effect assumes that the possession of a vendor, after having oneautill 
an absolute deed which has been placed upon record, is constructive 
notice of whatever right the vendor may have secretly retained, by 
verbal agreement or otherwise, with his vendee. 

This precise question, so far as we know, has not been passed upon 
by this court. 
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In the case of Mullins, Guardian, v. Wimberly, 50 Tex., 446, the 
question seems to have been considered, and the opinion seems to 
limit the application of the rule that possession is notice of what- 
ever title the possessor has, to cases in which the possessor is not 
knowingly in fault in permitting a deed which he has executed to 
be placed on record, or to cases in which the possessor has not vol- 
untarily aided in misleading a purchaser. The facts of that case 
were peculiar, and one of the grounds upon which the title of the 


possessor was sustained, although a deed of the ancestor of the 
euardian’s wards was shown to have been executed and recorded be- 
fore the right of the claimant attached, was that the instrument 
through which the claimant asserted title was executed in mutual 
mistake as to the land which both parties intended should be cov- 
ered by it. Many cases can be found in our reports in which it is 
said that possession is notice of whatever title the possessor has. 
Among them are the following: Watkins v. Edwards, 23 Tex., 443; 
Hawley v. Bullock, 29 Tex., 223; Mainwarring v. Templeman, 51 
Tex., 212; Wimberly v. Bailey, 58 Tex., 227. All of these were 
cases in which the rule was applicable, and the language must be 
understood with reference to the facts of the cases. 

It would seem that the sole office which possession performs, in 
the matter of notice, is to put a person desiring to purchase upon 
inquiry, and that it has no effect in determining what the inquiry 
shall be, or of whom it shall be made. 

‘The policy of the law, as evidenced by our statutes, requires all 
conveyances of land or interests therein for a term longer than one 
year to be evidenced by writing, and when parties place, in this 
the most certain and enduring form, the evidence of their right, they 
ought to be held, so far as third persons are concerned, to have 
therein spoken truly in respect to the title to the land to which the 
conveyance relates. 

That all persons who may deal with persons claiming land may 
have the means of knowing in whom titles to land rest, and that no 
one may buy what appears to be a good title, when another per- 
son may have better right not made public, the law requires all per- 
sons, for the protection of innocent purchasers and creditors, to 
register their titles to land. 

Such being the case, can it be said, even if possession is sufficient 
in all cases to put purchasers upon inquiry, that such inquiry is not 
prosecuted sufficiently far, when the person who desires to buy 
examines the records of the county and finds on record a deed from 
the person in possession to the person who offers to sell, and who 
under that deed asserts title. 
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If the inqury is prosecuted to the highest source which the law 
of the land declares shall exist for the determination of tit] 3, and to 
the source which the parties have created as the highest evideneg of 
their respective rights, can it be true that it is further necessary to 
examine sources inferior and make inquiry as to whether or not 
there are claims, or even rights, in others not evidenced as the lay 
requires, or otherwise the purchaser be charged with constructive 
notice of secret vices in the title which he buys. 

To so hold, we are of the opinion, would be to strike at the very 
foundation of the policy upon which registration laws rest. 

That there are cases to which registration laws do not apply is 
true, but those are cases in which titles vest by operation of law, or 
cases in which there has not been a wrongful holding out of some 
person to be the true owner of land, when in fact some other per. 
son has the better right, and not cases in which parties, as between 
themselves, have executed instruments evidencing their respective 
rights, which may be and which the law requires to be registered. 

By the deed in question, the parties who now assert claim through 
a secret agreement declared in the most solemn form that the land 
in controversy was the property of O. A. Eylar; they permitted 
that declaration to be placed on record for the very purpose of giv- 
ing information to all persons as to the true ownership. 

Such being true, can the simple fact that they remained in pos- 
session of the land which they had declared belonged to another, 
which they might lawfully do as the tenants at sufferance or other- 
wise of such other person, make it requisite for any person who 
may desire to buy from the person whom they have so declared to 
be the owner, to inguire of themselves whether or not they had ut- 
tered the truth in their deed, whether or not their own declaration 
was false? 

We are of the opinion, under the facts in this case, that a pur- 
chaser from O. A. Eylar was not bound to inquire of the appellees 
what right they had in the land; that the inquiry was sufficiently 
prosecuted; prosecuted as far as a prudent man, having a due re- 
gard to the rights of others, and to his own protection, would be 
bound to prosecute it, when he looked to the record and there 
found that O. A. Eylar was declared by the very persons in pos 
session to be the true and absolute owner of the land. 

The following cases sustain the views here expressed: Van Keu- 
ren v. Central R. R. Co., 9 Vroom, 167; Grotons Savings Bank ». 
Batty, 30 N. J. Eq., 183; New York Life Insurance Co. v. Cutler, 
3 Sandf. Ch., 179; Cook v. Travis, 20 N. Y., 400; Bloomer v. Hen- 
derson, 8 Mich., 395; Dawson v. Danbury Bank, 15 Mich., 497; 
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Scott v. Gallagher, 14 S. & R., 333; Newhall v. Pierce, 5 Pick., 451. 
The same conclusions are reached by the learned authors of notes 
to Leading Cases in Equity, vol. 2, part 1, 184. 

As between O. A. Eylar and the appellees, the agreement that the 
instrument should have only the effect of a mortgage, if it was so 
made, would be enforced when clearly shown, and it would so be 
limited as against Ann A. Eylar if she had notice of such agree- 
ment. ‘The view maintained in the charge of the court is not, how- 
ever, Without authority for its support, as will be seen by an exam- 
ination of the following cases: Grimstone v. Carter, 3 Paige, 439; 
Daulenspeck v. Platt, 22 Cal., 333. 

The charge of the court was further objectionable, in that it gave 
too great weight to the relationship of the pafties upon the question 
of notice; if that fact had a bearing upon the question, it was but a 
fact iike any other for the consideration of the jury, without a 
charge from the court as to its weight. 

0. A. Eylar sought, in case it should be found that the convey- 
ance to him was intended by the parties to operate only as a mort- 
gage, to be subrogated to the rights which Padgitt and Shelton both 
had under their liens, which the appellees, in effect, alleged were 
merged in the instrument which they charge is but a mortgage, and 
this, by their agreement, for the purpose of securing to O. A. 
Eylar the repayment of such sums as he paid to both of the lien 
holders. 

The court charged the jury that as to the sum which he had paid 
to Padgitt on the purchase money for the lot in controversy, he was 
entitled to be subrogated, and the jury found in his favor to that 
extent. 

The court further charged the jury, in effect, that he was not en- 
titled to be subrogated to the rights which Shelton had under his 
lien, if, at the time the deed was made to him, the property was 
apart of his homestead, and refused to give a charge substantially 
to the contrary. 

The fact that the property was a part of the homestead of the 
appellees at the time they made the deed to O. A. Eylar would not 
defeat his right to be subrogated to the rights of the lien-holders, 
who held valid liens, prior to the adoption of the present consti- 
tution, by and through which alone the place of business became a. 
part of the homestead. 

The lien held by Shelton, as well as that held by Padgitt, having 
been acquired prior to the adoption of the present constitution, was 
valid, and could not be divested by its adoption. Iken v. Olenick, 
VoL, LX—21 
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42 Tex., 195; Wood v. Wheeler, 7 Tex., 13; Gunn », Barry, 15 
Wall., 610. 

The agreement of the parties, if the averments of the petition be 
true, was that Eylar, through the instrument now sought to be can. 
celed as an absolute deed, should be subrogated to whatever rights 
either Padgitt or Shelton had, and the fact that the property may 
have been homestead at the time that instrument was executed 
does not in any manner interfere with its enforcement. Fianagan 
v. Cushman, 48 Tex., 244; Cannon v. McDaniel, 46 Tex, 304; 
Hicks v. Morris, 57 Tex., 658. 

Many of the matters assigned as error will probably not arise 
upon another trial, and they will not be further considered, Pop 
the errors indicated the judgment will be reversed and the cause 
remanded. 

REVERSED AND REMANDED, 


{Opinion delivered November 9, 1883.] 
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1, CERTAINTY IN DESCRIPTION.— A deed which describes the interest in land in- 
tended to be conveyed as ‘‘an undivided one-third of one-sixth of a league 
in Navarro county, Texas, patented to Elijah Powers, the same being one- 
third of the interest in said land conveyed by the sheriff of Navarro county 
to J. P. Bowles and J. F. Jeffries,” the deed from the sheriff already in 
evidence identifying the interest in the league conveyed, is sufficiently de- 
scriptive. Following Montgomery v. Carlton, 56 Tex., 433; Knowles v, Tor- 
bitt, 53 Tex., 557, and other cases cited in opinion. 

2. PRACTICE — BILL OF EXCEPTIONS.— The better practice is, when objections are 
sustained to one of several mesne conveyances, through which appellant 
sought to connect himself with the sovereignty of the soil, for the bill of 
exceptions to set forth the subsequent connecting links in the chain of title, 
or to give in the bill their dates, contents, etc. 


Arprat from Navarro. Tried below before the Hon. L. D. 
Bradley. 

Trespass to try title brought in the district court of Navarro 
county by the appellant against the appellees, John P. Whatley and 
W. C. McClurg, and P. M. Beal. Pending the suit Beal died, and 
his administratrix, Mrs. W. Beal, was made party defendant. The 
suit was for the recovery of about nine hundred acres of land in 
Navarro county, on the Elijah Powers league. Verdict and judg- © 
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ment for the appellant for a one-half undivided interest in the land 
sued for. 

The plaintiff and one Jeffries purchased the land sued for at exe- 
cution sale against the defendant P. M. Beal. The other defendants 
claimed under Beal. The plaintiff undertook to deraign his title 
from Jeffries for the undivided part he purchased at an execution 
sale, but the court excluded his title. This ruling of the court, as 
well as the charges of the court, were assigned for error. 

The league of land of which the land sued for is part was patented 
to Elijah Powers in 1846. Before 1857 Powers died, leaving the 
defendant Beal one of his heirs. J. P. Bowles and J. F. Jeffries 
recovered a judgment in the district court of Falls county against 
P. M. Beal for $320.52 and costs, and foreclosing an attachment 
lien on said league of land. On the first Tuesday in February, 1858, 
the interest of P. M. Beal in the league was sold by the sheriff of 
Navarro county, by virtue of an order of sale issued on this judg- 
ment, and Bowles and Jeffries became the purchasers, and on the 2d 
day of February, 1858, the sheriff of Navarro county made to them 
his deed for Beal’s interest in the land. March 20, 1872, in a suit 
for partition amongst the heirs of Elijeh Powers, the particular 
tract, a part of the league, was allotted fo P. M. Beal. The plaint- 
iff sought to deraign his title from Jeffries to his interest, and 
having shown the deed of assignment by the register in bankruptey 
to M. L. Ritter, assignee in bankruptcy of Jeffries, he offered in evi- 
dence the deed of Ritter, assignee in bankruptcy of Jeffries, to E. 
G. Bower, Julian Peak and E. H. T. Nichols. On the objection of 
the defendant this deed was excluded, with other reasons, because 
the court was of opinion “that the description of the land therein 
conveyed is so vague, indefinite and uncertain as to render said deed 
void for want of sufficient description.” This deed described the 
land sold as follows: “ An undivided one-third of one-sixth of a league 
of land in Navarro county, Texas, patented to Elijah Powers, the 
same being one-third of the interest in said land heretofore con- 
veyed by the sheriff of said county of Navarro to J. P. Bowles and 
J. F. Jeffries.” The league was particularly described in the patent 
to Elijah Powers and the sheritf’s deed conveyed this league. 


Goodrich & Clarkson, for appellant. 
No briefs on file for appellees. 


on 
West, Assoctare Justice.— The bill of exceptions shows that there 
were but two objections raised to the introduction in evidence of the 
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deed of Ritter, assignee of Jeffries, to Bower, Peak and Nichols, fora 
portion of the land sued for. These related to the supposed want of 
certainty in the terms used in the deed, in describing the lang 
intended to be conveyed, and to the fact disclosed on the face of the 
deed, that the sale was made in Dallas county by the assignee. 

We do not regard either objection as tenable. 

The deed of the assignee under consideration described the land 
sold and conveyed with reasonable certainty, and referred to the 
deed of the sheriff of Navarro county, that was already in evidence, 
to identify the particular interest in the Powers league that was 
conveyed. This description, under our previous decisions, was suffi- 
cient to admit the deed under consideration in evidence. The cages 
alluded to are collected below. The court erred in excluding it, 
Montgomery v. Carlton, 56 Tex., 433; Knowles v. Torbitt, 53 Tex, 
558; Rogers v. McLaren, 53 Tex., 426; Steinbeck v. Stone, 53 Tex,, 
386; Wilson v. Smith, 50 Tex., 369, 370; Ragsdale v. Robinson, 48 
Tex., 395-6. See, also, Waters v. Spofford, 58 Tex., 124; Kingston 
v. Pickins, 46 Tex., 101; Berry v. Wright, 14 Tex., 273; Flanagan 
v. Boggess, 46 Tex., 335; Norris v. Hunt, 51 Tex., 616-17. 

The conveyance was clearly not void on its face, on inspection, for 
want of certainty. 

As to the remaining objection, we are not aware of any law that 
forbids the assignee from selling the land in question in Dallas 
county, and we have been referred to none. Bump on Bank. (9th 
ed.), 167; U. S. R. S., sec. 5046; Pope v. Davenport, 52 Tex., 218, 

These objections to the introduction of the deed were not suffi- 
cient to justify its entire exclusion from the case. 

It is not necessary, in the present state of the record before us, to 
discuss the extent of the interest held by the appellant in the land 
sued for. 

The mesne conveyances from Bower, Peak and Nichols, to the 
appellant, are not before us. 

It would have been the better practice for the appellant, in his 
bill of exceptions, to have set out the subsequent links in his chain 
of title, or to have given in the bill their dates, contents, ete. 

The appellant had, however, up to that point, successfully de 
raigned his title to the locus in quo from the government, regularly 
down to himself and to the assignee of his joint owner, Jeffries, and 
announced, at the time the deed under consideration was offered in 
evidence, that he would now proceed to trace the remainder of his 
title from the assignee of his co-tenant, through Bower and others, 
down to himself. 
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This announcement may be considered, and seems to have been 
regarded and treated by the court and all the parties to the case, as 

uivalent to an exhibition or production in court of his other deeds 
to the land in suit, the filing and proof of which had been by writ- 
ten agreement of the parties already dispensed with. 

As the deed from Ritter, the assignee, was, on the objections above 
stated being raised to its introduction, excluded, it was probably, 
under the circumstances, deemed by all parties as unnecessary to set 
out in the record appellant’s subsequent chain of title in full. 

This deed from Ritter, as assignee of Jeffries, we are of opinion, 
showed on its face a right in the land in suit in the parties to whom 
the assignee executed the conveyance, and if the appellant had 
been permitted to do as he offered to do —to connect himself, by 
subsequent deeds, with this title,—- he wonld have been able to show 
thereby a prima facie right to at least two-thirds of the land in 
controversy. 

Under this chain of conveyances he would be entitled to re- 
cover the tract of land sued for as against all the appellees, unless 
they, on another trial, may be able to disclose a better right in 
themselves to the premises in question than is presented before us 
in the present record. Guilford ». Love, 49 Tex., 728; Stovall ». 
Carmichael, 52 Tex., 389; Pilcher v. Kirk, 55 Tex., 214; Robertson 
v. Johnson, 57 Tex., 65. See, also, Pilcher v. Kirk, decided at this 
(Tyler) term, 1883. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered November 9, 1883. ] 





I. & G. N. R’y Co. v. Exriza A. Copenanp eT AL. 
(Case No. 1496.) 


1, NEGLIGENCE. — A railway train should stop a reasonable length of time at 
depots to allow all passengers to enter the cars, and a reasonable time there- 
after for them to be seated, after which the company will not be rendered 
liable on account of an injury sustained by one who, having an opportunity 
to be seated, fails to sit down, and is thrown down by the starting of the 
train after the usual signal to start was sounded. 

2, NEGLIGENCE.— The liability of a railway company for negligence will, to a 

degree, be limited by its capacity and fitness to transport passengers known 

to a passenger when he elects to be transported on it. Hence a short line 
road, doing a small business and running only mixed trains, is not required 
to apply all the delicate checks and guards that are inuse. Citing Wharton's 

Neg., sec. 140. 
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Arprat from Wood. Tried below before the Hon. John Q, 
Robertson. 

Suit by appellee alleging that on the 6th day of April, 1881, the 
plaintiff, E. A. Copeland, being a woman fifty-four years of age, 
and of strong bodily health and vigor, applied, as a passenger for 
hire, for transportation over dubeadent’s railroad at a water tank 
and section house about two miles north from Lindale, in Smith 
county, Texas, the water tank and section house being a place where 
defendant usually received passengers on its trains. That on that 
day the conductor, being the agent of defendant in charge of the 
train, received the plaintiff upon the cars of defendant at that point 
as a passenger for transportation to Tyler, in Smith county, Texas; 
that after she had so entered the cars, and before she had had time to 
secure a seat, she, using all care and prudence on her part to secure 
a seat, the defendant, by its agent in charge of the train of cars, 
negligently, wrongfully and carelessly caused the same to be put in 
motion with a violent jerk, by which she was thrown violently 
upon the arm of a car seat and thence to the floor of the car, frae- 
turing two or three of her ribs near the spinal column, and other. 
wise bruising and injuring her body, causing great bodily pain, 
anguish, mental suffering and permanent injuries, producing partial 
paralysis on her right side, permanently impairing the use of her 
limbs, injuring her right eye so as to impair her sight for life; all 
of which rendering her a cripple for life and depriving her of ber 
usefulness to herself and family. That the train on which plaintiff 
was injured was a mixed train, composed of eight freight cars heavily 
loaded, a caboose and passenger coach; that the train was on an up 
grade at the time of the injury, and that the load was out of pro- 
portion and too heavy for the engine which was hauling the train. 
That starting such a train under such circumstances is always at- 
tended with great danger, all of which facts were known to agents 
of defendant in charge of the train, but no notice of same was given 
to plaintiff before the train started, and no sufficient time given 
plaintiff to secure a seat before starting the train, which acts and 
omissions upon the part of defendant’s agents constituted negli- 
gence upon the part of defendant, and were the proximate cause of 
plaintiff's said injuries. That before she was so injured she was 
able to and did do a great deal of work, attending to her house- 
hold duties, working upon and supervising her husband’s farm, and 
attending to the gin nee said farm; that since said injuries she has 
been confined to bed a great part of the time, has never been able 
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to walk without crutches, has suffered intense pain, bodily and men- 
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tal, has been at great expense for medicine and medical attention, 
and has never since been able to perform any of said work and 
labor. Because of the injuries so inflicted as aforesaid, she sued for 
$30,000 damages. By its answer, defendant pleaded the general 
issue, and set up by special answer that if plaintiff E. A. Copeland 
was injured, it was by reason of her own negligence in not using 
any diligence in taking a seat. That she was assisted by the con- 
ductor of the train into the passenger coach, where half of the 
seats were vacant; that she passed several vacant ones without tak- 
ing one; that the train stopped on that occasion for five or ten min- 
utes, and the usual time, and a reasonable time for all passengers 
and freight to be taken on at said place; that defendant’s train was 
on that occasion loaded and running at that place (the water tank 
and section house) in a southerly direction, and up grade; that 
the train was a mixed train, composed of eight or ten loaded freight 
cars and a passenger coach; that the jerk in starting the train on 
that occasion was not unusual in starting a like train at that place. 
Defendant filed exceptions to plaintiff's petition, on the ground, sub- 
stantially, that the same was an amendment to a substituted peti- 
tion, the order substituting which had been made at a time when 
the judge making the same was disqualified, which were by the 
court on same day overruled. On the 24th day of May, 1883, the 
cause was tried before a jury, resulting in a verdict and judgment 
for plaintiff for $5,000. 

The charge of court and material facts are manifest from the 
opinion. 


Hart & Buchanan, for appellant, filed an able and exhaustive brief 
on the questions involved. 


Giles & Hate and Robertson & Finley, for appellees, cited on 
negligence: Pollard v. R. R. Co., 22 Wall, p. 341; Indianapolis & 
St. Lonis Rt. R. Co. v. Harst, 3 Otto (Sup. Ct. U. 8.) p. 291, and 
authorities there cited; Noble v. Cunningham, 74 Ill, 51; 14 Ab- 
bott’s Pr. (N. 8.), 213; Hutchinson on Carriers, p. 519, sec. 660, and 
authorities there cited; Wharton’s Law of Negligence, sec. 640, and 
authorities there cited; Shearman & Redfield on Negligence, sec. 276; 
Nicholus ». Sixth Avenue R. R. Co., 38 N. Y., 181; Thompson on 
Carriers of Passengers, notes, p. 240, citing Dudley v. Smith, 1 
Camp., 167. 


Wersr, Assoctare Justice.— The assignments of error are numer- 
ous. They have all been carefully examined. In making, however, 
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a disposition of this case, only such of them will be noticed as it ma 
become necessary to allude to incidentally in order that the Views 
we have taken of the case may be understood. 

The charge of the court, though evidently prepared with great 
care, and quite full and fair in most of its statements to the jury of 
the issues raised between the parties by their pleadings, and in the 
main a very clear and intelligible announcement of the principles of 
law applicable in general to most of the issues in the case, wag 
nevertheless, in some material respects, calculated to mislead, and, 
no doubt, in some matters of importance, did unduly influence the 
jury to the prejudice of appellant. 

We are of the opinion that the charge, in some parts of it, gave 
undue prominence to certain facts recounted in it, and also stated in 
terms somewhat stronger than the facts and circumstances in eyi- 
dence rendered necessary the law governing the case in several par. 
ticulars. 

It especially did so in informing the jury, in substance, that it 
was the duty of the conductor, under the facts of this case, to see 
that the passengers were seated before starting, and that a failure 
so to do was negligence. 

In this connection the court used, in substance, the following lan- 
guage: If the place where she (the appellee, Mrs. Copeland) was 
received was one of unusual danger in starting, it was the duty of 
the servants of the appellant to warn her of such danger, and, if 
necessary to avoid the danger, said servants or employees should, 
before starting, see the passengers seated. 

In another part of the charge, and in the same connection, after 
calling the attention of the jury, with perhaps unnecessary minute- 
ness of detail, to certain facts supposed to have been developed in 
the case by the evidence, the court instructed them to inquire on 
this point, if the injury suffered by the appellee could have been 
avoided by seating the passengers, etc. 

We think this, under the facts and circumstances of this particu- 
lar case, put the matter to the jury in rather stronger terms than 
was proper. It is not, in such cases, the duty of the conductor or 
employees of appellant to see that all the passengers are in their 
seats before starting the train. The train should stop a reasonable 
length of time to allow all the passengers to enter the cars, and if, 
after the passengers have all entered the cars, a reasonable time has 
elapsed to permit them to secure seats, the carrier may start. 

In the present case, the weight of the evidence is that the train 
stopped from three to five minutes. That after the appellee was 
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by the conductor in person escorted into the passenger car, he then 
warned her to be careful, no doubt explaining sufficiently, to a 
person so intelligent as the appellee is shown by the record to be, 
why such caution was necessary, and after this caution notified her 
to secure a seat. 

After all this, the train still standing, the conductor left her in- 
side of the passenger car, and descended its steps to the ground, and 
with the assistance of a passenger then assisted an old, feeble and 
decrepit man, a passenger, to a seat in the same passenger car, 
and then again leaving the car, once more descended to the ground, 
and then gave the usual signal to the engineer to start the train. 
The engineer testified that after this signal was given he caused the 
engine bell to ring, before starting the train. 

There is evidence going to show that the appellee (Mrs. C.) was 
an active, able-bodied person; that she was the first of the three 
passengers there in waiting for the train to board it, and that both 
of the other passengers who entered the train after she did, one of 
them being old and feeble, obtained seats. 

As has been said, the conductor testified that he had warned and 
cautioned her, and advised her to get a seat, and after this left the 
car to superintend the entrance of other passengers into the same 
car. Surely this interval gave the appellee ample time to select 
her seat and take possession of it. 

The testimony shows that all the other passengers without ex- 
ception were seated; the appellee alone of them all was standing 
when the train started. » 

The evidence discloses that the stoppage at this point was quite 
as long as usual, and that before the train started the usual signal 
indicating that event was given by the engineer’s bell. 

Uggler all the facts, as disclosed in this particular case, we are of 
the opinion that a charge which in effect and substance made it the 
duty of the conductor to make sure that all the passengers were 
seated before starting the train, was misleading in its character and 
calculated to prejudice to some extent with the jury the rights of 
the appellant. 

It was enough that the conductor in person saw all his passengers 
safely inside the cars provided for them, and cautioned them, as 
was done in this case, and directed them to procure seats, many of 
which were unoccupied, and then, after all this, waited long enough 
for this to be done, and then, before starting, caused the usual sig- 
nal to be given by the engineer. 
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We think the court also presented, in this connection, the issue 
rather too strongly against the appellant, under the special facts jn 
this case, when, in another part of the charge, it stated that the 
jury must determine from the proof whether slacking back the train 
or starting with a jerk was dangerous to the passengers, and if jt 
Was, was it necessary to do that for the running of the train, or could 
the appellant have reasonably reduced the load, or cncreased the en. 
gine power, and thus avoided the danger. 

The facts show that the particular line of railroad in question 
was at the time of the receipt of the alleged injury a short branch 
road; that the trains ran over it for only forty-four miles, and tray- 
eled slowly, making but one round trip a day, and were quite suffi. 
cient at that time to do all the business of that part of the road; 
that no other than these mixed trains like the one in question were 
ever used over that part of the road at that time, and that this 
mixed train had been so running with the same or a similar engine 
ever since this branch road had been opened for business, and that 
the appellee, who was proved to be a very intelligent person, had 
more than once been a passenger over this same line of road. Un- 
der these circumstances, we think the charge above referred to was 
to some extent calculated to mislead the jury as to the duty of the 
appellant in the premises. 

Treating of the subject of the use of certain engines and machin- 

ery on short branch roads like the one under consideration, with 
comparatively a small amount of business, Mr. Wharton says: “If 
I employ a carrier of small means and machinery, knowing what 
his capacity is, ] must take him asI find him. . . . A railroad 
doing a small business in a sparsely populated territory, and run- 
,ning only a few trains, is not required to apply all the delicate 
checks and guards that are in use. . . . Diligence in allgthese 
cases is not the perfection of the ideal road; it is the practical ade- 
quacy of the actuai road for the particular duty it undertakes.” 
Whart. on Neg., sec. 140. 

Under the circumstances, we think the main charge of the court 
as given to the jury was not, in several respects, applicable to the 
facts of the case, as disclosed by the evidence of both parties. 

For these reasons we are of the opinion that the judgment should 
be reversed. It is therefore unnecessary at present to discuss the 
question as to whether or not the large verdict rendered in this case 
was justified by the proof. Under a different charge a different 
result might have been reached. 
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Nor is it necessary to treat at length of the main question that 
has been discussed, as to the disqualification of the presiding judge. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered November 13, 1883.] 





L. 8S. Ezert v. B. H. Donson. 
(Case No. 1519.) 


1, PARTIES — HUSBAND AND WIFE.— A mere separation of the husband and wife, 
and his refusal to join her in the action, is not sufficient to authorize the 
wife to prosecute alone a suit to recover damages for an assault and battery 
committed upon her during coverture. 

9, SEPARATE PROPERTY.— No property acquired by the wife during coverture 
becomes her separate estate except such as is derived by gift, devise or 
descent; all acquired in any other manner is community property. 

8. PaRTIES.— The exceptional cases in which the wife has been allowed to main- 
tain an action for the community estate have been where she had been 
abandoned by her husband and was destitute of the means of support, unless 
she resorted to the community property. 


Arrpreat from Hopkins. Tried below before the Hon. Green J. 
Olark. 


I. H. Capers, for appellant. 
Hunter, Putnam & Crawford, for appellee. 


Witte, Curer Jusrice.— This suit was brought by the appellant, 
a married woman, to recover damages for an assault and battery 
alleged to have been committed upon her by the appellee. Her hus- 
band was not a party plaintiff to the action, and as an excuse for not 
joining him in the suit she alleged that her husband and herself 
were living separate and apart from each other, in different counties 
of this state, and that he refused to join her in the prosecution of 
the suit. She therefore asked the court to be allowed to prosecute 
the suit alone and in her own name. 

Among other pleadings filed by the defendant were two special 
exceptions, setting up, first, that the suit could not be maintained by 
plaintiff, but by her husband alone; second, that the suit was for com- 
munity property, and that J. J. Ezell, the plaintiff's husband, was not 











Ezett v. Dopson. 


[Tyler Term, 





aa 


Opinion of the court. 





aaa. 


joined in the suit. These exceptions were sustained by the court, 
and the plaintiff declining to amend the cause was dismissed, The 
plaintiff has brought the case to this court by appeal. 

The question for our decision is: Can a married woman living se 
arate from her husband sue, without joining him as a co- plaintiff, to 
recover damages for an assault and battery committed upon her dur. 
ing coverture, her husband refusing to join in the suit? 

The right to sue for damages for a tort is a chose in action, and 
property within the legal sense of that term. 2 Bishop on Married 
Women, § 271; C., B. & Q. R. R. Co. v. Dunn, 52 IIL, 260. 

Whilst at common law all choses in action, accruing to the wife 
during coverture by contract, belonged to the husband, such as she 
derived by reason of a tort remained her individual property. As 
under that system the husband was compelled to join the wife with 
himself in all suits to recover her separate estate, he made her plaint- 
iff in an action for damages for a post-nuptial tort, whereas, in a suit 
to recover upon a note or bond acquired by her during marriage, he 
sued alone, asit was hisown property. Many of the American states 
have made all property acquired by the wife during coverture in any 
manner whatever her separate estate. Hence in those states, upon 
the above principle, she is held a necessary party to a suit upona 
chose in action acquired by a tort to her person or property; and 
when under the laws and decisions of such states she is allowed to 
maintain alone an action to recover her separate estate, she can sue 
for damages in tort without joining her husband. See C., B. & Q. 
R. R. Co. v. Dunn, supra; Berger v. Jacobs, 21 Mich., 215. 

Our statute prescribes who shall be parties plaintiff in suits to 
recover the separate property of the wife; and if the right to sue 
for injuries to the wife, caused by an assault and battery committed 
upon her person, was by our law her separate estate, as at common 
law, the proper parties plaintiff would, under the statute, be the 
husband and wife jointly, or if he refused to join, the wife could sue 
alone. 

But of the property which a wife may acquire during marriage, 
none becomes her separate estate except such as is derived by gift, 
devise or descent; all acquired in any other manner is community 
property. 

Of course such property as is derived by reason of a personal 
trespass committed upon her falls under neither of these heads of 
gift, devise or descent, and necessarily forms part of the acquits 
and gains of the marital partnership. Our statute does not ex- 
pressly give to the wife the right to sue alone for the community 
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estate in any case whatever, but decisions of this court heretofore 
made have allowed her in certain exceptional cases to exercise that 
privilege, or at least to control the community estate, which would 
imply a right to sue for its recovery. These exceptions have thus 
far been confined to cases where the husband has abandoned the 
wife for a considerable period of time, and she was destitute of the 
means of support unless she resorted to the community property, in 
which she had an equal interest with himself. Wright v. Hays, 10 
Tex., 130; Cheek v. Bellows, 17 Tex., 613; Fullerton v. Doyle, 18 
Tex., 4. 

On the other hand, when the desertion is on her part, so far from 
the law allowing her any control of the community estate by reason 
of the separation, it deprives her of all right to an interest even in 
the homestead, to which she would otherwise be entitled under the 
constitution. In such an event the husband may dispose of it with- 
out her consent expressed in any manner whatever. Trawick v. 
Harris, 8 Tex., 312; Earle v. Earle, 9 Tex., 630. 

Hence, the right of the wife to exercise such acts of control over 
the community estate whilst living apart from her husband de- 
pends in a great measure upon the circumstances under which the 
separation took place. If he has abandoned her and refused her a 
support, she must be allowed to derive that support from their com- 
mon property. If she has wantonly deserted him and he has not 
refused to provide for her maintenance, she should not by her own 
wrong acquire a privilege which she could not enjoy when faithfully 
performing the duties of a wife. 

The petition in this case does not give us the circumstances of the 
separation, or the length of its continuance. It might have been of 
very recent occurrence, and we cannot presume as to the causes 
which produced it, or charge one party with fault rather than the 
other. It is only stated that the parties are living separate, and 
that the husband refuses to join in the suit. 

The mere fact that husband and wife are not living together does 
not authorize the wife to sue alone in any case where she could not 
thus sue if they were not separated. The refusal of a husband to 
become a party to an ordinary suit to recover community property 
would not give the wife the power to sue alone, when they were 
living together, and he was exercising rightful control over the 
common estate. She could not, contrary to his wishes, assume con- 
trol over such estate and bring a suit for its recovery, and his refusal 
to join in such an action would be sufficient to defeat it. An ordi- 
nary separation, and much less one caused by her own unprovoked 
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nteiant, would not give her more rights in this respect than 
she would possess if living amicably with her husband. 

Ordinarily there would “be no difference between an action Upon 
contract and one upon tort, in reference to the wife’s right to bring 
the suit without joining the husband as plaintiff, as the one is ag 
much community property as the other. Cases might, perhaps, 
arise where the wife could, under their peculiar circumstances, gue 
alone for a trespass to her person, whether she lived with her hus. 
band or apart from him. <A less aggravated case of abandonment 
on his part might be sufficient in some instances to give her this 
right; or if he was accessory to the outrage, or in other cases which 
might be mentioned, the wife would doubtless be allowed to main- 


tain the action alone. It will be sufficient to decide the law of such 


cases when they arise. This is not one of them, and it is only 
necessary for us, for the purposes of the present suit, to hold that a 
mere separation of the husband and wife, and his refusal to join 
her in the action, is not sufficient to authorize the wife to prosecute 
alone a suit for assault and battery committed upon her during 
coverture. The court rightly sustained the exception of defendant, 
and the judgment is affirmed. 

AFFIRMED. 


[Opinion delivered November 13, 1883. ] 





Hetrs or Israet Grirrira v. J. M. Ettor. 


(Case No. 1537.) 


1. Practice.— In trespass to try title parties failed to introduce evidence of their 


heirship, which was necessary to their recovery, and the court instructed 
the jury to return a verdict against them. In their motion for new trial on 
the ground of surprise, it was shown that the evidence of heirship was in 
court at the time of trial, and its presence was known to the parties before 
the retirement of the jury. Held, that the parties should have applied for 
permission to reopen the case before the retirement of the jury, the presence 
of the evidence and its necessity being known, after the charge of the court 
and before the retirement of the jury; and the judgment of the court below 
refusing to grant a new trial was sustained. 


Apprat from Navarro. Tried below before the Hon. L. D. 


Bradley. 





Suit in trespass to try title by the heirs of William H. and Mar- 
garet W. Harris against J. M. Eliot et a/., for the recovery of the 
John Taylor headright league of land lying in that county. 
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On the 12th day of October following, Israel Griffith filed an 
application to be made a party defendant, and setting up title in 
himself to the land. And on the 15th day of February, 1871, he 
filed an answer in the shape of a cross-bill or plea in intervention. 

Trial and verdict in favor of the defendants. Plaintiff madea 
motion for a new trial, which was overruled. 

The assignment of error was as follows: 

“Tt was error in the court to overrule plaintiffs’ motion for a new 
trial, for the reasons therein set forth, to wit: 

First. “ Because of the surprise occasioned plaintiffs by the inad- 
yertent omission of their attorney to introduce the evidence of their 
heirship, which they were ready and prepared to do, @. ¢., that they 
are the children, grandchildren and great-grandchildren and heirs at 
law of Israel Griffith, deceased, when they had proved title in said 
decedent to the land in controversy.” 

Second. “ Because of newly discovered evidence of A. S. Roberts, 
a witness who had already testified, but, after the trial, for the first 
time communicated to plaintiffs’ attorney the fact that J. M. Eliot 
had, in 1865, 1866 or 1867, abandoned his claim to the land in con- 
troversy, and communicated that fact to the said A. S. Roberts, as 
set forth in his affidavit, which accompanies plaintiffs’ said motion 
for a new trial.” 


R. D. Coughanour, for appellants, cited Buford v. Bostick, 50 
Tex., 371. 


Frost, Barry & Lee, for appellee. 


Srayton, Associate Justice.— The new trial in this cause was 
asked upon two grounds. On the trial, the appellants, who sued as 
the heirs of Israel Griffith, neglected to introduce any proof what- 
ever of their heirship, and at request of the appellees the court 
instructed the jury that without such proof the verdict should be for 
the appellees, and it is claimed that this operated such a surprise 
upon the appellants as entitled them to a new trial. 

The omission to introduce evidence of heirship, which the motion 
for new trial shows was on hand and in court at the time the cause 
was submitted to the jury, seems to have been known to the appel- 
lants before the jury retired to consider of their verdict. In such 
case it would seem that it was the duty of the appellants to ask the 
court, even in that stage of the case, for permission to reopen the 
case and introduce the evidence. 
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Cases may exist in which, to prevent a denial of justice, evidence 
should be received at any time before the jury have retired. No such 
application was made in this case, and, knowing that the evidence 
would not authorize a verdict in their favor, the appellants should 
have taken a non-suit and then have asked to set it aside, and if the 
court had refused to do so, its ruling would have been subject to 
revision here. 

In the case of Kilgore v. Jordan, 17 Tex., 346, the parties went to 
trial, the attorney for the defendant believing that he had in his 
office a copy of the special laws which he desired to use in evidence 
in the case, which he afterwards failed to find, and consequently did 
not introduce, and a new trial was sought upon the ground of sur. 
prise. In disposing of that question, Hemphill, C. J., said: “ Ags 
to the second ground, viz., that of surprise, the defendant, if he really 
deemed the absence of the acts of the legislature as prejudicial to 
his defense, should have moved for a continuance, or for a non-suit, 
with leave to set it aside. It is too late, after taking the chances of 
a trial, to urge such cause as a ground to reopen the controversy.” 

The same rule is recognized in Dotson v. Moss, 58 Tex., 152, and 
in Graham & Waterman on New Trials, 188-190, where cases upon 
the subject are collected. 

The motion for new trial stated that the failure to introduce the 
desired evidence was not discovered “until the case had gone to the 
jury under the charge of the court.” This does not preclude the idea 
that the omission was discovered before the jury retired, although 
after the charge of the court, and in the argument of the case be 
fore this court, it was admitted that such was the case. 

If the omission had not been known in time to have asked permis- 
sion to introduce the evidence or to take a non-suit, even then, when 
no fault of the adverse party is shown, we are not prepared to hold 
that the court below erred in refusing to grant the new trial, for all 
parties must use reasonable care and diligence in presenting sach 
evidence as they know to exist, have in their possession, and know 
is absolutely essential to maintain their action or defense; otherwise 
there would be noend to litigation. 1G.& W. on New Trials, 174, 
187; King v. Gray, 17 Tex., 72; Gregg v. Bankhead, 22 Tex., 252. 

The witness Roberts, on account of whose testimony, alleged to 
be newly discovered, a new trial was asked, testified, as a witness in 
the case, to facts so nearly connected with those contained in his 
affidavit filed, that the judge who tried the cause may have held 
that due care would have discovered the testimony. If so, even if 
the testimony was deemed material, the court did not err in refusing 
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to grant the new trial to enable the appellant to have the benefit of 
his “testimony. Some of the sama facts were proved by other wit- 
nesses, andl if his testimony had been introduced as contained in 
his affidavit, it is highly probable that it would not have changed 
the result, even if the plaintiffs’ case, in other respects, had been 
sustained by the evidence. 

That the appellees’ proof may have been insufficient to show title 
in Mrs. Eliot, in her own right, cannot affect the case as it now 
stands. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered November 16, 1883.] 


Associate Justice Wesr did not sit in this case. 





Jacop Denn, Guarpran, v. J. T. Exviorr er at. 
(Case No. 4412.) 


1. JUDGMENT AGAINST A LUNATIC — COLLATERAL ATTACK.— A decree founded on 
an agreement made by the counsel for a party to the suit, said party having 
been adjudged insane, is voidable only, and binding on parties and privies 
until vacate and set aside by a direct proceeding. Such a decree is not sub- 
ject to collateral attack. 

2. HoMESTEAD.— One purchasing land at sheriff's sale borrowed the money 
with which to pay for it, and executed a deed of trust to the land contempo- 
raneously with the sheriff's deed, in which he recited that *‘the property is 
not incumbered, and is not my homestead; my homestead lies in Dallas 
county, west of Dallas.” Held, no homestead rights could attach to the 
land in favor of the purchaser as against the deed of trust. The sheriff's 
deed and the deed of trust must be regarded each as parts of the same 
transaction by virtue of which the purchaser acquired the land. 


Arrrat from Dallas. Tried below before the Hon. Geo. N. 
Aldredge. 

Appellants brought this suit to enjoin a writ of possession issued 
upon a judgment of the district court of Dallas county rendered in 
favor of Elliott, and against A. Coiret, for certain lots in the city of 
Dallas. 

The case made was as follows: In suit by the McCommas heirs 
v. C. N. & C. Coiret, a consent decree was made and entered by the 
district court of Dallas county, December, 1875, whereby five-sixths 
of the property in controversy was adjudged to the McCommas 


heirs and one-sixth was adjudged to Coiret and wife, and the prop- 
Vout. LX — 22 
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erty was ordered to be sold for purposes of partition. It was gold 
and purchased by Coiret, who secured a loan from Elliott of g¢o9 
to enable him to make the purchase, and executed a deed of trust 
upon the property to Gibbs. Having failed to pay the loan, Gibbs 
sold the property and Elliott purchased the same, and instituted 
suit of trespass to try title against Coiret, and recovered the judg. 
ment upon which the writ of possession issued that was sought to 
be enjoined. The property was claimed to be the separate property 
of Mrs. C. N. Coiret, and that she was insane for a long time prior to 
the decree; was adjudged a lunatic in August, 1875, and from 
thence continued insane, and died June, 1876, an inmate of the 
asylum. That the said property was the homestead of Coiret and 
wife, and not subject to the trust deed. 

Appellees answered by general and special exceptions, general de- 
nial, and asserted the consent decree, the sale under the deed of 
trust, and the judgment in the suit of trespass to try title, as valid, 
etc.; also that Elliott had conveyed the land to Iughes. 

Hughes intervened, setting up his purchase from Elliott and 
adopting his answer. 

Judgment was rendered against appellants, dissolving the injune- 
tion, etc., from which this appeal was taken. The main issue was 
as to the effect of the consent decree. 

Appellants Esther and Clara Coiret were minors, and sued by 
their guardian Denni, and were the children of appellant C. Coiret 
and his deceased wife, C. N. Coiret. 

It was admitted that Mrs. C. N. Coiret was adjudged a lunatic in 
August, 1875. The agreement upon which the decree was founded 
was signed by Morgan & Gibbs, attorneys for C. & C. N. Coiret. 


R. E. Bumpas and 7. Barksdale, for appellants, cited: Parsons 
on Contracts, 383-388; Fitzhugh v. Wilcox, 12 Barb., 169. 


W. E. ITughes, for appellees. 


Warts, J. Com. Aprp.— Appellants claim that the decree in the 
case of John McCommas et al. v. C. N. Coiret et a’. is void, and, 
therefore, subject to collateral attack. Mrs. C. N. Coiret, a party 
to that proceeding, had been adjudged insane some time previous to 
entering the decree, and was in the asylum at that time, but it does 
not appear that any guardian was appointed, and no notice of her 
insanity was taken in the case. The decree was made and entered 
upon the agreement of the attorneys representing the parties to the 
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suit. And this suit is by the surviving husband and the children of 
Mrs. C. N. Coiret, deceased. 

In Freeman on Judgments, § 152, it is said: ‘ While an occa- 
sional difference of opinion manifests itself in regard to the propri- 
ety and possibility of binding femes covert and infants by judicial 
proceedings in which they were not represented by some competent 
authority, no such difference has been made apparent in relation to 
a more unfortunate and more defenseless class of persons; but by a 
concurrence of judicial authority, lunatics are held to be within the 
jurisdiction of the courts. Judgments against them, it is said, are 
neither void nor voidable. “They cannot be reversed for error on 
account of defendant’s lunacy; the proper remedy in favor of a 
lanatic being to apply to chancery to restrain proceedings, and to 
compel plaintiff to go there for justice. In a suit against a lunatic 
the judgment is properly entered against him, and not against his 
guardian. <A lunatic has capacity to appear in court by attorney. 
The legal title to his estate remains in him, and does not pass to 
his guardian. The judgment, to be effective, cannot, therefore, be 
against any other person than the lunatic.” 

The established doctrine in the state of New York seems to be 
that a judgment against a lunatic is neither void nor voidable. 

In Sternbergh v. Schoolcraft, 2 Barb., 155, the court said: “I 
have shown that the fact that the defendant was a lunatic when 
sued formed no defense, and was not even a ground for setting aside 
the proceedings, or for reversing the judgment on error. Much less 
can the judgment be held void for that reason, when a new suit is 
afterwards brought upon it, whether before or, as in this case, after 
the restoration of the lunatic.” See, also, Clarke v. Dunham, 4 Denio, 
262; Robertson v. Lain, 19 Wend., 649. 

In this state it is well established that a judgment rendered against 
a party who is dead at its rendition is not void, but only voidable. 
Mills v. Alexander, 21 Tex., 162; Giddings v. Steele, 28 Tex., 755. 

In Brown v. Rentfro, 57 Tex., 327, a decree, entered upon the 
agreement of the parties, was attacked in a direct proceeding upon 
the ground that one of the parties was a lunatic at the time the 
agreement was made and the decree entered. The decree was there 
considered as only voidable, and subject to confirmation by the 
party. 

In Elston v. Jasper, 45 Tex., 413, it is held that the deed of an 
insane person is not void, but only voidable. But it is there said 
that “such a person, whilst actually under legal and subsisting 
guardianship, and, in support of the guardian’s authority, is conclu- 
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sively presumed incompetent to contract, and his deed, as against 
his guardian, is absolutely void.” 

There the instrument under consideration was a title bond made 
by Mrs. Elston after she had been adjudged a lunatic, and a guard. 
ian had been appointed. She resisted the enforcement of the bond 
because of her insanity at the time it was made. The court seems 
to have considered, as to her, the bond was subject to her ratifiea. 
tion, and, therefore, not void. 

The agreement upon which a decree was entered was, in the case 
of Cannon v. Hemphill, 7 Tex., 184, held to have merged into the 
judgment. So in this case the rules of law applicable to judgments, 
rather than those applicable to contracts, should be applied. And 
from the authorities cited above it would seem to follow that the 
decree in the case of McCommas ef al. v. C. N. Coiret e¢ al. must be 
considered as voidable, and not void. Thus considered, it was not 
subject to collateral attack by appellants, but is binding upon the 
parties and their privies until vacated or set aside by some of the 
modes prescribed. 

After the decree was made and entered Coiret and wife could 
have no homestead right to the property; they only had title toa 
one-sixth interest in the lots, and the whole was ordered to be sold 
for the purposes of partition. Coiret purchased the property at the 
sale made under that decree, and, to enable him to do so, secured 
the loan from Elliott. And the deed of trust to Gibbs was executed 
at the same time the sheriff executed the deed to Coiret. They 
were, it seems, parts of the one and same transaction, and no title 
vested in Coiret to support his claim of homestead as against Elliott. 
And more especially is this true when the evidence and the recitals 
in the deed of trust are considered. Gibbs, as the agent and attor- 
ney for Coiret, had secured the loan from Elliott upon representa- 
tions that the security was good. And it is recited in the trust deed: 
“The said property is not incumbered, and is not my homestead; 
my homestead lies in Dallas county, west of Datlas.” 

Our conclusion is that there is no error in the judgment, and that 
it ought to be affirmed. 

AFFIRMED. 
[Opinion adopted November 16, 1883.] 
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H. A. Lewis et at. v. J. M. Core Er AL. 
(Case No. 4471.) 


1, LEGAL TITLE— PURCHASER FROM HEIR.— A bond for title, in which the 
obligor agrees to convey one-half of designated land to the obligee when the 
latter shall obtain a patent upon a certificate located on the land, does not 
pass title to the quantity agreed to be conveyed, even though the obligee has 
paid the full value of the certificate. The legal title remains in the obligor, 
and, descending to the heir, passes by deed to a purchaser who had no notice 
of the existence of the bond. 

9, Same.— Titles, when cast by descent, are not, as between father and child, 
different titles, but the title when obtained by inheritance, when a legal title, 
is the apparent equitable title, upon which all persons may rely, in the ab- 
sence of notice, against all outstanding legal titles or equities,subject to the 
registration laws. On this point Rodgers v. Burchard, 34 Tex., 451, overruled 
by Taylor v. Harrison, 47 Tex., 459. 

8, STALE DEMAND.— No recovery can be had on a bond executed in 1852 for the 
conveyance of land, on which suit was first brought twenty-eight years 
afterwards, in the absence of facts explaining the delay. The demand is 
stale. 


Arreat from Clay. Tried below before the Hon. B. F. Williams. 


Thomas J. Wyatt, for appellants, cited: Davis v. Ousley, 14 Mo., 
170; Valentine v. Havnor, 20 Mo., 133; Hill v. Meeker, 24 Conn., 
211; Whittington v. Wright, 9 Ga., 23; and Rodgers v. Burchard, 
34 Tex., 451. 


W. C. Wolff, for appellees, cited: Taylor v. Harrison, 47 Tex., 
459; 46 Mo., 239; and KR. S., arts. 4314-4320. 


Srayron, Associate Justice.— This suit was brought May 14, 
1880, by the appellants to secure a tract of land which was _pat- 
ented to John A. Greer on the Ist day of April, 1856. 

On the 26th day of January, 1852, John A. Greer executed a 
bond for title to James W. Flanigan, by which he obligated him- 
self, when Flanigan obtained a patent upon a certificate named in 
the bond, and the same upon which the land in controversy was 
patented, to convey one-half of the land thus obtained to Flanigan. 

On the LOth/of October, 1854, Flanigan conveyed to Charles 
Lewis thirteen hundred acres of the land certificate and authorized 
him to receive a patent therefor from the commissioner of the gen- 
eral land office. Neither the title bond from Greer to Flanigan, 
nor the conveyance from Flanigan to Lewis, were recorded. It is 
admitted that the appellants are the sole heirs of Charles Lewis. 
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The tract of land sued for contains something more than thirteen 
hundred acres of land, but embraces but little over half of the 
land which could be granted by the certificate, one undivided half 
of which, the bond from Greer to Flanigan recited, had been sold by 
the former to the latter. It does not appear when or by whom the 
land was located, nor that the entire certificate was ever located; 
nor «oes it appear by whom the patent was obtained for the land 
sued for. 

John A. Greer died a short time before or after the patent issued, 
and it was admitted that Mrs. C. A. Dashiel, through whom the 
appellees show a regular chain of title, was the sole heir. The land 
was conveyed to Mrs. Emily Douglass, who is one of the defend- 
ants, by the executor of the will of Mrs. Dashiel, on the 18th of 
April, 1878, and the deed was recorded on the 2Ist of May, 1890, 
It does not appear that Mrs. Douglass, at the time she purchased, 
had any knowledge of the bond from Greer to Flanigan. 

The defenses were: Plea of not guilty; statute of limitations of 
ten years; and that the claim was a stale demand. 

There was a demurrer filed to the last two defenses, which were 
overruled by the court, and this is assigned as error. 

The cause was tried without a jury, and the court held that the 
appellees were innocent purchasers for valuable consideration and 
without notice of appellants’ claim, and that appellants’ claim was 
a stale demand, and rendered judgment in accordance with the 
findings, and this is assigned as error. 

Appellants do not controvert the findings of fact by the court; 
but submit their case upon three propositions, thus stated by their 
counsel : 

“ Appellants submit these propositions: 

“1st. That the conveyance from John A. Greer to J. W. Flani- 
gan, 20th of January, 1852, divested John A. Greer of all the title 
he had in the land which was conveyed by it; and, although the 
instrument was never recorded, he nor his heir, Mrs. C. A. Dashiel, 
had no fee remaining in the land, and none could descend to his 
heir, Mrs. C. A. Dashiel, at his death, and a subsequent purchaser 
from his heir, said Mrs. Dashiel, or from her legal representative, 
said W. B. Dashiel, could acquire no further or other interest in the 
land than was possessed by Mrs. C. A. Dashiel. 

“9d. The conveyance from W. B. Dashiel, tlie executor of Mrs. 
C. A. Dashiel, to Mrs. Emily Douglass, conveyed nothing, for he 
had nothing to convey. 

“3d. An estate fairly sold and paid for cannot revert to the 
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erantor from the mere lack or negligence of the grantee in not ‘hav- 
ing his title recorded. [todgers v. Burchard, 34 Tex., 451. Under 
the registry laws an unrecorded deed is held to pass the title as 
against the grantor and his heirs, and would be void only as against 
subsequent purchasers without notice from the same grantor. Id. 
An unrecorded deed conveys all the title of the grantor, and he has 
no longer any interest in the estate, nor can any interest descend to 
his heirs. Davis v. Ousley, 14 Mo., 170; Valentine v. Havnor, 20 
Mo., 133; Hill ». Meeker, 24 Conn., 211; Whittington v. Wright, 9 
Ga., 23. 

“The doctrine of stale demand and innocent purchaser without 
notice will not apply in this case.” 

The bond for title did not pass the legal title to any land to Flan- 
igan, even though he paid the full value of the certificate. It con- 
ferred but an equity upon him which in proper time he might have 
enforced if he fully complied with his part of the contract. 

The legal title remained in Greer, and upon his death it descended 
to his only child, through whom by conveyance it vested in Mrs. 
Douglass. We see no reason why a conveyance made by the heir 
of Greer, or by her representative, to one who had no notice of the 
bond made by Greer to Flanigan, should not be just as effective, 
under the registration statutes, as though Greer himself had made 
the conveyance. 

The evils intended to be remedied apply in the one case as in the 
other. The titles as between the father and the child are not differ- 
ent titles, but one and the same title, transmitted from the one to the 
other by operation of law. 

The title of Mrs. Dashiel upon her father’s death was the legal 
title, and was the apparent equitable title, upon which all persons 
might rely, in the absence of notice, against all outstanding legal 
titles or equities subject to the registration laws. The case of 
Rodgers v. Burchard is referred to as an authority for the proposi- 
‘tions songht to be maintained. That case was considered in the 
case of Taylor w. Harrison, 47 Tex., 459, and upon the point now 
under consideration was practically overruled. 

The court found that a valuable consideration was paid for the 
land by Mrs. Douglass. The statement of facts does not make 
this clear, further than by the recitals in the deed; but be this as it 
may, it is probably true, that, as the appellee had the apparent 
legal and better title, it was incumbent upon the appellants, who 
were seeking equitable relief, to show any defect or want of equity 
in the title of the appellees. Johnson ». Newman, 43 Tex., 642. 
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More than twenty-eight years had elapsed after Greer executed 
the bond to Flanigan before any steps were taken to enforce jt, 
No reason is shown for the delay, and we are of the opinion that 
the court did not err in holding that the claim was stale. McKin 
v. Williams, 48 Tex., 89; Hodges v. Johnson, 15 Tex., 575; Carlisle 
v. Hart, 27 Tex., 354. 

The statute now fixes ten years as the period which will bar an 
action for the specific performance of a contract to convey land, 
R. S., 3209. 

The judgment is affirmed. 

nF AFFIRMED. 
{Opinion delivered November 19, 1883.] 





Guice & Mercer v. M. L. Crensuaw. 
(Case No. 1522.) 

1, DamMaGEs.— The plaintiff sued for damages on account of breach of a con- 
tract, whereby the defendant agreed to saw and deliver lumber at a specified 
price, at such times as the plaintiff should deliver stocks at defendant's 
mill. Held, that the measure of damages would be the difference between 
the contract price of the lumber and its market value at the place of deliv- 
ery, at the date when defendant refused to comply with his contract. 
Citing Williams v. Woods, 16 Mad., 220. 


Error from Panola. Tried below before the Ifon. A. J. Booty. 

M. L. Crenshaw sued the appellants Guice & Mercer, averring 
that on the 26th day of March, 1881, plaintiff, at the request of the 
defendants, contracted with them to deliver to them at their saw- 
mill, situated south of Sunny Point in Panola county, two thousand 
saw logs, to be of the average length of sixteen feet, and to square 
not less than ten inches; the logs to be delivered by the plaintiff at 
defendants’ mill during the year 1881, so as and in order to keep 
the saw-mill running. The plaintiff further averred that, as an in- 
ducement to the contract, defendants promised to furnish to him the 
necessary teams and wagons to haul the logs to the saw-mill of de- 
fendants, and that defendants agreed to feed the teams and to fur- 
nish plaintiff with a cross-cut saw, etc., to be charged to plaintiff; 
and plaintiff was to proceed at once to deliver the saw logs. The 
timber from which said saw logs were to be taken and hauled and 
delivered as aforesaid was then standing on the land of G. G. Vin- 
cent, on which land the saw-mill was then situated. That the saw- 
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mill was then being operated on said land, and the timber and mill 
and land were then in the possession of the defendants; that the 
defendants promised and agreed to pay the plaintiff twenty cents a 
stick for each one of said two thousand sticks or logs to be deliv- 
ered; and payment was to be made in lumber at defendants’ mill, 
at the rate of $1 per hundred feet, to be paid by defendants as the 
logs were delivered; and that said lumber was, on said 26th day of 
March, 1881, of the reasonable value of $1 per one hundred feet at 
said mill. 

Plaintiff charged that he in good faith, on the 26th day of March, 
1881, proceeded with a hand, employed by him, to the mill to begin 
the work, and that the defendants there and then refused to allow 
the plaintiff to perform said contract or any part thereof. 

Verdict and judgment for plaintiff 


Rk. F. lightower, for plaintiffs in error. 
Hazelwood & ITull, for defendant in error. 


Witurr, Ciurer Justice.— The object of allowing damages to the 
injured party in a case like the present is to give him actual com- 
pensation for the loss he has suffered by the default of the person 
with whom he has contracted. 

If the work and labor which Crenshaw agreed to perform for Guice 
& Mercer was to have been paid in money, he would have been com- 
pensated, in case of a failure on their part to permit him to carry out 
his contract, by receiving from them the difference between the price 
agreed to be paid and what it would have cost him to complete his 
undertaking, provided such cost should be less than the contract 
price. Such is now recognized as the correct rule of damages in all 
such cases. [ield on Dam., § 339; George v. Cahawba R. R. Co., 
8 Ala., 186. 

But instead of taking his pay in money he was to receive it in 
lumber at a named price, to be delivered at a certain place, and at 
such times as he should on his part deliver saw stocks to the appel- 
lants. It is evident that if the contract had been carried out and 
Crenshaw had received his lumber, he would have profited more or 
less by its performance accordingly as lumber was worth more or 
less than the agreed price at the mill on the day he received it. 
Hence, in case of a breach of the contract, it would not be a correct 
rule to estimate the lumber at any fixed value, for the defendant 
might in that event receive less or more than actual compensation 
for his loss. 
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If the appellants had agreed to deliver the lumber upon any fixed 
days of the month or year, then the proper measure of damages 
would have been the difference between the contract price and the 
market value of the lumber upon such daysat the place of delivery. 
Field on Dam., 245. As no such days were fixed, but the date of 
delivery was made to depend upon the time when the stocks should 
be brought to the mill, and the delivery of them was prevented by 
a breach of contract on the part of the appellants, we are without 
the means of knowing what would have been the market value of 
the lumber at the time when, under the contract, Crenshaw was to 
receive it. Under such circumstances the agreement must be treated 
as one where no fixed time is agreed on for delivery. If not, then 
it would be impossible to compensate the injured party for the loss 
he has suffered, and the party in default by his own wrong could 
prevent the one he has damaged from receiving actual compensation. 
Treating it as a case where no time of delivery is fixed, the market 
value of the property must be estimated at the time the appellants 
refused to perform their contract. Field on Damages, § 260; Will- 
iams v. Woods, 16 Md., 220. 

Applying the two rules to the contract under consideration, the 
measure of damages is the difference between the cost of the deliy- 
ery of the saw seeks 3 at the mill and the market value of the lumber 
Crenshaw was to receive for them at the time appellants refused to 
allow him to proceed with his contract. 

This is what was claimed in the petition and sanctioned by the 
charge of the court, and there was no error in overruling the 
demurrer to the petition or in giving the instructions to the jury upon 
the measure of damages, and ‘the judgment i is affirmed. 


AFFIRMED. 
[Opinion delivered November 20, 1833.] 





W. IL. Cousins v. J. W. Grey. 
(Case No. 1503.) 
1. PRACTICE IN SUPREME CouRT.— When there is no statement of facts in the 
record of a cause appealed to the supreme court, but there are found therein 
the conclusions of fact and law found by the district judge trying the cause, 
which conclusions of fact are accepted by appellant as correct, the supreme 
court will disregard the absence of a formal statement of facts and revise 
any errors committed by the court be low in applying the law to the conclu- 
sions of fact so found. Following Chance v. Branch, 53 Tex., 490. 
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9, Usury.— A contract must itself be tainted with usury in order to avoid it; 
hence, if a note were given prior to the enactment of any law invalidating 
a contract for usury, a contract to pay usurious interest thereon, made after 
the passage of the law, would not affect or vitiate the contract evidenced by 
the note. Following Wharton on Con., § 466, and other authorities cited. 

3, Same.— If, however, the usury was forbidden by the law when a note for 
legal interest was executed, with an agreement that thereafter a new con- 
tract should be made providing for usurious interest, and which new con- 
tract was consummated in pursuance of the previous agreement, the original 
contract would be tainted with the device to conceal the usurious nature of 
the transaction. Citing U. S. v. Waggoner, 9 Pet., 399, and Gillman v. Wood- 
cock, 13 Wis., 589. 


Error from Smith. Tried below before the Hon. John C. Rob- 
ertson. 

Suit was instituted by plaintiff in error against defendant in 
error upon a promissory note for $1,180, due the 25th day of De- 
cember, 1873, and tc foreclose vendor’s lien, less credits indorsed, 
and upon a note for $110. The defendant in error set up several 
sums as payments, alleging them to have been paid upon usurious 
interest notes given by him to plaintiff in error. Upon these pleas 
the court gave judgment in favor of plaintiff in error for $423.02, 
and allowed the payments, and held that the note drew no interest 
from November 19, 1876, and also foreclosed plaintiff’s vendor’s lien. 

Error was assigned as follows: 

“The court erred in his findings of the law as applied to the 
facts as found by the court in this: that the court finds the usurious 
contracts to have been subsequent to the making of the original 
contract sued upon, and upon these facts holds that the subsequent 
contract tainted the original contract with usury and worked a for- 
feiture of the entire interest from the 19th day of November, 1876, 
up to the day of judgment.” 

The original note sued upon was made, as found by the court, 
prior to December 25, 1873. The subsequent notes were made, as 
found by the court, on the 19th day of November, 1876, on Novem- 
ber 19, 1877, and on November 19, 1878, and which notes executed 
were paid off, respectively, the first on November 19, 1877; the sec- 
ond on November 19, 1878, and the third on November 19, 1879; 
and which the court finds to amount to $237.08, which amount he 
allowed as a credit upon the note sued upon, and upon these facts de- 
clared a forfeiture of the entire interest on original note for $1,180 
from November 19, 1876. 


Tlerendon & Cain, for defendant in error. 
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Reaves & Dodd, for plaintiff in error, cited: Minor’s Institutes, 
pp. 286 and 287; Gray v. Fowler, 1 II. Bl., 462; Scott ». Nesbitt, 9 
Bro. C. C., 649; Nicholas v. Fearson, 7 Pet., 103; Rankin », tankin, 
1 Grat., 155; aren v. Cousins, 2 Grat., 387; Bank of W ashington 
v. Arthur, 3 Grat., 184. 


Witur, Curer Justice.— Counsel for appellee make the point that 
we cannot revise the findings of the district judge who tried this 
case below, for the reason that there is no statement of facts to be 
found in the record. This might be a good reason why we should 
not consider an assignment of error to the effect that the judge’s 
conclusions of fact were not warranted by the evidence; but when 
such conclusions are accepted by the appellant as correct, there can 
be no reason why we should not revise any errors committed by 
the judge in applying the law to the facts as thus found by him. 
Our statute provides that —_ may be taken in such cases with- 
out a statement of facts (R. S., art. 1333), and we have so held in 
effect in Chance v. Branch, 58 Tex., 490. 

It is well settled that in order to avoid a contract either alto- 
gether or in part for usury, it is necessary that it should itself be 
tainted with this offense. 38 Pars. on Con., p. 115; 1 Wharton on 
Con., § 466; Bank U.S. v. Waggoner, 9 Pet., 399. 

The judge below found that ‘the note of November 19, 1876, and 
all others executed after the adoption of the constitution of 1876, 
were given for interest denounced by that constitution and the laws 
then in force as usurious, and properly concluded that they could 
not be enforced. Barnes v. Pilgrim, 24 Tex., 335. 

But at the time the note for $1,180, on which tiis suit is partly 
founded, was executed, usury was unknown to the laws of Texas, and 
hence it was necessarily a proper contract so far as the rate of inter- 
est was concerned. 

This note was therefore valid for both principal and eight per 
cent. interest, unless affected by the subsequent notes and agree- 
ments for usurious interest made after the adoption of our present 
constitution. 

The general principle being as stated, that the contract itself must 
be tainted with usury in order to avoid it, and this note being 
wholly free from such taint; and it being also the rule that a valid 
subsisting debt cannot be impaired by a subseque nt void agreement, 
it would seem that the notes given for illegal interest had no effect 
upon the validity of the note in question. 
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In fact, it seems to be the well settled doctrine both in England 
and America, founded doubtless upon the above principle, that a 
valid debt can never be avoided by any subsequent usurious con- 
tract. Wharton on Con., § 466; Nicholas v. Fearson, 7 Pet., 413; 
Rice v. Welling, 5 Wend., 597; Stewart v. Petree, 55 N. Y., 623; 
Richards v. Kountze, 4 Neb., 200; Scott wv. Nesbitt, 2 Bro. C. C., 
649; Parker v. Cousins, 2 Grat., 387; Gray v. Fowler, 1 H. Black., 
462; Ramsdell v. Soule, 12 Pick., 126. It is so held even when the 
previous legal contract is canceled and given up to the promisor 
and merged in the subsequent usurious agreement. The latter is 
treated as never having been made, and the former as still sub- 
sisting in the hands of the promisee. * See authorities already 
cited. 

This is the doctrine no matter what penalty may be denounced 
by the law against usury; whether a forfeiture of both principal 
and interest, or, as in our law, the interest alone. 

Whilst the point has never been directly passed upon by this 
court, it must have been indirectly held in accordance with the 
above decisions in the case of Payne v. Powell, 14 Tex., 601. It was 
there in effect held that a subsequent contract to pay usurious in- 
terest upon a note, previously executed and untainted with such 
fault, being void, would not affect such prior note, and the securities 
upon the latter would be liable as if no such subsequent agreement 
had been made. 

Of course, if the subsequent contract for the illegal interest was 
made in pursuance of an agreement that this should be done, which 
agreement was made at the time the original debt was contracted, 
the case would be different. There the illegal agreement, though 
executed afterwards, would have had its beginning contemporaneous 
with the original contract, and the whole arrangement would have 
been but a device with which to conceal the usurious nature of the 
transaction. U. S. v. Waggoner, 9 Pet., 399; Gillmore v. Wood- 
cock, 13 Wis., 589. 

Nothing of this kind is shown in the present case, and we think 
the court below erred, in so far as it refused to allow the appellant 
interest at the rate of eight per cent. upon the note for $1,180 
from and after the 19th of November, 1876. For this error the 
judgment will be reversed and so rendered here as to allow the ap- 
pellant to recover the amount of principal and interest at eight per 
cent. due upon said note down to date, less all such sums as were 
found by the court below to be proper credits upon such note, these 
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credits to be allowed of the dates ascertained by the district judge, 
and interest calculated accordingly, with enforcement of vendor's 
lien. Inall other respects the judgment i is affirmed. 


JUDGMENT REFORMED AND AFFIRMED, 


[Opinion delivered November 20, 1883.] 





J. D. Grant v. Heres or Watts. 
(Case No. 1364.) 


1, Vorp conTRACT — COLONIAL GRANT.— An agreement was made in 1835, by 
which a colonist agreed to convey a portion of the headright league which 
might be granted to him as such in consideration that the other contracting 
party should defray all the expenses of removing him and his family to 
Texas and all expenses incident to procuring title from the government, 
Held: 

(1) That the agreement was violative of law and void. 

(2) Any ratification of such agreement prior to March 17, 1836, was also 
a nullity. 

(3) No right could be enforced under such contract on account of the pro- 
curement of a special relief act, under which the contracting party pro- 
cured for the heirs of the deceased colonist the land. Such relief act will 
be regarded as a bounty by the state, unless it is shown that it was the 
recognition of a legal obligation from the government to the colonist. 


Appear from Hill. Tried below before the Hon. D. M. Prender- 
gast. 

On December 30, 1861, Thos. R. King, as administrator of John 
Chamblee, deceased, brought this suit against the unknown heirs of 
Jonathan Wallis, deceased. The object of the suit was the specific 
performance of an agreement entered into between Wallis and 
Chamblee in the state of Alabama, October 8, 1835, to the effect that 
Chamblee was to defray the expenses of moving Wallis and his 
family to Texas; the latter was to settle in Robertson’s colony, and 
locate his headright league of land in that colony; Chamblee was 
to select the land and pay all expenses in securing the title; Wallis 
was to select four hundred and forty acres out of any corner 
of the league, and convey the balance to Chamblee. It is alleged 
that this agreement was ratified by Wallis in writing, indorsed upon 
the bond after he arrived in Texas (which seems to be dat ed June 
9, 1836). It is claimed that Chamblee performed his part of the 
agreement, and after Wallis’ death secured the passage of a relief 
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act in behalf of his heirs, by virtue of which the certificate was 
jssued; that he had it located, surveyed, etc., at his own expense, 
and that patent had issued for the land in 1857 to the heirs of 
Wallis. Subsequently King resigned his trust, and appellant was 
appointed administrator de bonis non of Chamblee’s estate, who made 
himself party plaintiff and prosecuted the suit. 

By amended petition he alleged that the date the ratification was 
made was not June 9, 1836, but it was Jan. or January 9, 1836. 

The appellees answered by general demurrer, general denial and 
plea of not guilty. Also filed affidavit as to the forgery of the 
ratification indorsed on the agreement. 

Verdict and judgment in favor of appellees. Numerous errors as 
to the exclusion of evidence and charges given and refused are 
assigned — unnecessary to mention in view of the opinion. 


Jo. Abbott and J. Il. Bullock, for appellants, cited: Stroud ». 
Springfield, 28 Tex., 649-663; Mapes v. Leal’s Heirs, 27 Tex., 345, 
349; Portis v. Hill, 30 Tex., 529, 561; Greenleaf, Ev., § 570; Allen 
v. Clark, 21 Tex., 404; Goldsmith v. Herndon, 33 Tex., 705, 711. 


Anderson & Flint, for appellees. 





Warts, J. Com. Arr.— It is settled law.that an agreement for the 
conveyance of land in Texas made before the final title had issued, 
and prior to the adoption.of the constitution of the republic, March 
17, 1836, is a nullity, being made in violation of law. Holmes ». 
Johns, 56 Tex., 49, and authorities there cited. 

The agreement upon which this suit is founded was made October 
8, 1835, and was for the conveyance of land, the final title to which 
was thereafter to issue. It was, therefore, made in violation of law 
and not enforcible in the courts of the country. 

As to the written ratification of that agreement, appellant alleges 
that it was made January 9, 1836. This allegation must be taken 
as correct as to the date when the ratification was made. And 
doubtless, as a matter of fact, that was the time at which it was 
made, for it appears from the record that Wallis died in the state of 
Alabama in May or June, 1836. 

Thus considered the purported ratification was also made in vio- 
lation of law and could in no way aid the illegal agreement or give 
it any virtue, force or vitality. 

There are no such equities shown or asserted as would sustain the 
title of Chamblee against that of Wallis or his heirs. It does not 
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appear that he, or any one for him, ever had possession of the land 
or at any time exercised ownership or control over it. On the com. 
trary, it does appear that appellees protested against his right to 
the possession of the patent, and that they have exercised owner. 
ship and contro! over, and have had possession of, the land for g 
portion of the time since the patent issued. Atkinson », Bell, 1g 
Tex., 479. 

There is another view of the case which, it seems to us, is equally 
fatal to a recovery upon the part of appellant. That is, the certif. 
cate by virtue of which the land was secured is shown to have 
issued by virtue of a special act of the legislature, passed for the 
relief of Wallis’ heirs. Neither the terms of the act nor the cir. 
cumstances attending its passage are shown. 

In Causici v. La Coste, 20 Tex., 285, it is in substance held that 
where a legislative grant is not made in discharge of some obliga 
tion of the government which the law would recognize, it would 
not, in a legal sense, be anything more than an act of sovereign 
grace and bounty upon the part of the legislature. And it matters 
not how meritorious the consideration that constitutes the moving 
cause for making the grant, if it is not such as the law would recog. 
nize, the grant is but a gift or donation. 

If the heirs of Wallis had such rights to the certificate as would 
be recognized by law, the legislature had already furnished a gen- 
eral remedy through the land boards and courts, by which it could 
have been secured. It is not to be presumed that the legislature 
would have passed the relief act if any such right had existed; 
instead the parties would have been remitted to the tribunals fur. 
nished for the very purpose of passing upon such right; and had an 
adjudication been had adversely to the asserted right, that would 
have been conclusive against it. 

The burden was upon appellant to show the facts that entitled 
him to a recovery, and among them it was necessary for him to 
establish that the relief act resulted from a legal obligation against 
the government. 

These conclusions render it unnecessary to consider the various 
errors assigned, as no other result could have been reached thana 
verdict and judgment against appellant. 

Our conclusion is that the judgment ought to be affirmed. 


AFFIRMED. 
[Opinion adopted November 20, 1883.] 
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J. P. Mitts v. W. S. Hernpon. 
(Case No. 4111.) 


1, DEED BY FOREIGN EXECUTOR.— An executor acting under authority of a will 
probated in another state can perform no act as such in Texas until he has 
complied with the statute in filing and recording such will. Until then, his 
conveyance of real property of the estate, situate in Texas, cannot pass the 
title, nor can his subsequent compliance with the statute in filing and record- 
ing the will relate back and validate conveyances made without authority. 
But this rule does not apply when the executor is a devisee under the will; 
his conveyance as executor would be validated by a subsequent filing and 
recording of the will. 

2, Same.— When there was nothing on the face of a deed made by one having 
an interest in land as heir at law and devisee to show that he was acting as 
executor under a will made in another state and not filed or recorded in 
Texas, except the fact that the words ‘‘ executor of C. P. Green, deceased,” 
were appended following his signature, held, that the deed passed to and 
vested in the purchaser all the interest of the vendor, whether as heir at law 
or devisee under the will. 

3, EVIDENCE — LOST DEED.— When one in possession of land, claiming the same 
under a lost or destroyed deed, has for a long period of time exercised acts 
of ownership and control under it, strict proof will not be required to estab- 
lish its former existence, contents and loss. Following Lewis v. Baird, 8 
McLean, 56, It is otherwise when he has neither asserted ownership or con- 
trol of the property for a long period of time, and seeks to set aside the 
apparent title vested by written conveyance in another. In such case, clear 
proof of the former existence and execution of his deed, and of its contents, 
must be made. 

4, EVIDENCE.— See opinion for a question to a witness held to be leading, and 
suggesting the answer desired. But objections to such a question, when the 
witness testifies by deposition, go to the manner and form of taking, and 
must be made previous to the commencement of the trial, or will be re- 
garded as waived. 

5, PROBATE JURISDICTION.— Proceedings in the probate court are not subject to 
collateral attack on the ground of a want of jurisdiction, unless it suffi- 
ciently appears from the record itself that its jurisdiction did not attach in 
the particular case. The question must be tried by the recitals of the rec- 
ord itself and the presumptions arising therefrom. 


Arrvrat from Grayson. Tried below before the Hon. Jos. Bledsoe. 

Appellant having been appointed guardian ad litem of the minor 
heir of S. H. Toler, deceased, by the district court of Grayson 
county, for the purpose of instituting this suit, filed his petition in 
the ordinary form of an action of trespass to try title on the 15th 
day of February, 1879, against the defendants, to recover the land 
in controversy, and for the cancellation of their deeds, claiming that 
the defendants, except W. 8S. Herndon, were in possession. 

Answer by general denial. By special answer the defendants in 
VoL. LX — 23 
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possession alleged that they had adverse possession of the land, de. 
scribed by metes and bounds, as purchasers in good faith for more 
than one year next before the commencement of the snit, and sug- 
gested improv ements in good faith, deraigning their title from ©, Pp 
Green, the patentee, by attorney T. J. Green, to Wm. Johnson, of 
date , 1841; an inheritance from said Johnson by them ag 
heirs, and as ages from the heirs. 

The defendant W. 8. Herndon claimed the land through a deed 
from Peter McGreal, ole: he claimed, administered upon the estate 
of C. P. Green, in Brazoria county, Texas, on the 8th day of Jann. 
ary, 1849, to James McFadden; deed from McFadden to James 
Dockrill; deed from Dockrill to James A. Miller; deed ee Miller 
to Mary C. McGreal; deed from Mary C. McGreal to W. S. Hern- 
don, J. C. Robertson and H. C. Hunt; deed from J. C. Robes 
to W. S. Herndon; deed from II. C. Hunt to W. S. Herndon. 

The cause was submitted to a jury at the September term of the 
district court, 1879. 

Verdict in favor of the defendants, and judgment accordingly. 

The deed from T. J. Green, as attorney of C. P. Green, to Wm 
Johnson was claimed to have been destroyed by fire in 1842. 





Wood & Wilkins and Mills & Witherspoon, for appellants. 


Hare & Head and A. E. Wilkinson, for appellees, except Hern- 
don, cited on the deposition: Ballard v. Perry, 28 Tex., 360, 366; 
Scott v. Delk, 14 Tex., 341. 

On presumption of powers to make deed they cited: Johnson », 
Shaw, 41 Tex., 430; Johnson v. Timmons, 50 Tex., 532; Veramendi 
v. Hutchins, 48 Tex., 552; Watrous v. McGrew, 16 Tex., 506; Dailey 
v. Starr, 26 Tex., 562; Hooper v. Hall, 35 Tex., Rs Able v. Sparks, 
6 Tex., 349; Long v. Steiger, 8 Tex., 460, 462; Payne v. Benham, 
16 Tex., 369, 370; Garrison v. Blanton, 48 Tex., 303. 


W. S. ITerndon, for appellee, cited: 42 Tex., 314; 47 Tex., 355; 
46 Tex., 472; 27 Tex., 496; 15 Tex., 615, and cases cited; Burdett o. 
Silsbee, 15 Tex., 618, and cases cited; Thompson v. Talmic, 2 Pet., 
168, 169; Perkins v. Fairfield, 11 Mass., 227; McPherson v. Cunliff, 
11 ey & Rawle, 429; Gregnon’s Lessee v. Astor, 2 Howard, 342, 

343; 6 Pet., 729; Vorhees v. Bank of the United States, 10 Pet., 
477, m 


Warts, J. Com. Arr.— Appellants claimed the land in contro- 
versy by two distinct and different deeds, the first executed the 12th 
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dav of December, 1873, to their mother, S. IT. Toler, and signed 
«Nath’l T. Green [seal], executor of C. P. Green, deceased; Lucy 
Alston Green [seal]. The second, executed the 3d day of April, 
1874, to S. H. Toler by N. P. Green, as executor of the will of C. P. 
Green, deceased. In this he was also joined by his wife, Lucy 
Alston Green. [By the first, which was executed and acknowledged 
in Tennessee, two tracts of land situated in this state were de- 
scribed — one the tract in controversy. That deed was recorded in 
Grayson county, February 17, 1874. The other deed conveyed the 
same land, and, besides, all the interest and effects of the estate. 
C. P. Green died testate in the state of North Carolina in 1843, 
where his will was probated the same year, by which his brothers, 
Thos. J. Green and N. T. Green, were his legatees and devisees, 
except as to some personal property and money which was given to 
certain servants. And N. T. Green was nominated as executor, and 
qualified under the will. 

By the charge of the court it seemed that both of the deeds to 
Mrs. Toler were made by Nath’l T. Green, as executor of C. P. 
Green, deceased, and as the will of the latter had never been pro- 
bated or properly filed and recorded in this state, and as Nath’! T. 
Green had never qualified here as executor, that therefore no title 
passed by reason of said deeds. This charge determined the case in 
the court below against appellants, and they claim that the charge 
is erroneous, because it appeared from the record that Nath’l 
T. Green was an heir at law of C. P. Green, deceased ; and, also, that 
he was a legatee and devisee under his will, and that the will was 
admitted to probate in Grayson county on the day of Septem- 
ber, 1879. That the probate of the will in Grayson county related 
back to, and validated the conveyances. And if this was not true, 
then the conveyance first made passed all the interest that Nath’l 


T. Green had in the land, either as heir at law or devisee under the 
will. 





It seems to be well established law, that an executor acting 
under a will probated in another state would have no authority to 
do any act in this state, as such executor, until he had complied 
with our statute in respect to the filing and recording such will. In 
Holman v. Hopkins, 27 Tex., 38, it is said, in effect, that it is well 
settled that the law of the place of the actual domicile is to govern 
his testamentary disposition of his personal property, wherever it 
may be situated. But as to real property the law of the place 
where land is situated governs, not only as to the capacity of the 
testator and the extent of his power to dispose of the property, but 

















Mitts v. Hernpon. 





[Tyler Term, 





————————______ 


Opinion of the court. 





——————_____ 


also as to the forms and solemnities necessary to give to the will 
its due attestation and effect. And in Houze v. Houze, 16 Tex. , 598, 
it was held that it was not necessary, in order to admit a w ill pro- 
bated in another state to record here, and give it the effect contem. 
plated by the statute, to prove by other evidence that it had been 
legally probated in such other state. 

The failure to comply with the statute in filing and recording 
such will goes to the authority of the executor, and the subsequent 
compliance with the statute would not relate back and give validity 
to previous acts done without authority. But this rule would not 
apply to conveyances made by devisees under such a will. Their 
conveyances might be cured or healed by a subsequent filing and 
recording the will, if the rights of innocent third parties had not 
interposed. To this effect, as we understand it, is the case of March 
v. Huyter, 50 Tex., 253. 

In the first conveyance there is nothing upon the face of the deed 
to indicate that Nath’l T. Green was there > acting as executor of (, 
P. Green, deceased. The same purports to be a conveyance with 
special warranty by Nath’! T. Green, joined by his wife, to 8, H. 
Toler of the land in controversy and another tract. The mere fact 
that he appended “executor of C. P. Green, deceased,” to his sig- 
nature, would not have the effect of making it the deed of him as 
executor only. Nor does it seem to us that the fact that the com- 
missioner, in his certificate of acknowledgment, states that the 
grantor acknowledged the deed as executor of C. P. Green, de- 
ceased, would have the effect to thus limit the operation of the 
same. 

The statute then in force provided “That all alienations of real 
estate, made by any person, purporting to pass or assure a greater 
right or estate than such person may lawfully grant or assure, 
shall operate as alienations of so much of the right and estates in 
such lands, tenements or hereditaments, as such person may law- 
fully convey.” Pasch. Dig., art. 998. 

It would seem that the deed under consideration passed to, and 
vested in, Mrs. Toler all the right, title, interest and claim that 
Nath’l Green then had in the land, whether as heir at law, dev- 
isee under the will of C. P. Green, or as purchaser. This being true, 
it follows that the charge of the court was erroneous, and this re- 
quires a reversal of the judgment. 

Appellees, except W. 8. Herndon, claim through a supposed deed 
executed by T. J. Green, as agent of C. P. Green, to Johnson, in 
1841, and which, it is claimed, was destroyed by fire in 1542, and 
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through mesne conveyances from Johnson’s heirs, subsequent to his 
death in 1574. 

Where a party, under a lost or destroyed deed, has exercised acts 
of ownership and control under it, after a great lapse of time strict 
proof is not required to establish its existence, contents and subse- 
quent loss. Berry v. Jourden, 11 Rich. (8. C.) L., 67; Lewis v. Baird, 3 
McLean, 56. Dut where the party claiming under such lost or de- 
stroyed deed has permitted a great lapse of time without asserting 
ownership and control over the property, before he can have title to 
the land, duly authenticated by written evidence, set aside or vacated 
on the assumption of the previous lost deed, he must adduce clear 
proof, not only of the existence and execution of the purported 
deed, but also so much of its contents as will enable the court to 
determine the character of the instrument. Metcalf v. Van Ben- 
thuysen, 3 Comst. (N. Y.), 424. 

The rule is well established that after a long time has elapsed 
from and after the execution of adeed which purports to have been 
made by virtue of a power of attorney or other written authority, 
that the power will be presumed. Veramendi v. Hutchins, 48 Tex., 
552. Dut, as a general rule, this is true only where possession has 
followed the deed (Jolinson vw. Shaw, 41 Tex., 434, ete., and cases 
cited); although it has been said that “A like presumption has 
been indulged under peculiar circumstances, where possession had 
not followed the deed, and considerably iess than twenty years had 
elapsed after its execution by the attorney.” Watrous v. McGrew, 
16 Tex., 506. 

In this case, however, the only evidence of the existence of any 
power of attorney is that of one witness, who says the deed was 
made by T. J. Green, as agent of C. P. Green; that he knew noth- 
ing of any power of attorney. No possession followed the execu- 
tion of the supposed deed until about thirty-three years after its 
supposed execution. Johnson, the grantee, it appears, lived in Dal- 
las county, and died there in 1874, and it was after his death before 
any possession was taken or any open claim or control or ownership 
was asserted. ILis son says that he had heard his father say that 
he had purchased the land from C. P. Green’s agent and owned it. 
When, where and under what circumstances that assertion was 
made does not appear. 

Under the facts and circumstances of this case the evidence was 
not sufficiently clear as to the execution and contents of the pur- 
ported deed to either form a predicate for a presumption of the 
power under which the supposed deed is claimed to have been made, 
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or to entitle the appellees to hold the land as against the title of 
appellants, authenticated, as it is, by a written conveyance. 

It is claimed that the third direct interrogatory propounded to the 
witness A. 5. McGill is leading, and that the court erred in over. 
ruling appellants’ objection to reading the answer of the witness 
thereto. That interrogatory is as follows: “Did you ever see a 
deed from Thomas J. Green, as agent or attorney for Charles P. 
Green, to said Wm. Johnson, for survey No. 70, for about nine hun- 
dred and sixty acres of land in Grayson county, patented to Charles 
P. Green, assignee of John Brown? If yea, when and how often 
did you see said deed, who it was signed by, and how do you know? 
How was it signed? Give as near as you can its date; what was the 
consideration of said deed? Where is said deed now, and how do 
you know?” 

We are of the opinion that the interrogatory is subject to the 
objection that it is leading and suggests the desired answer. The 
objection, however, was not taken until the evidence was offered upon 
the trial, and no notice had been given of such objection previous 
tothe trial. If the objection goes to the manner and form of taking 
the deposition, then it would follow that the objection was not 
properly made, and the court did not err in overruling the same: 

In the case of Purnell v. Gandy, 46 Tex., 198, it was held that 
such an objection did not go to the manner and form of t king, and 
could be made when the deposition was offered and without previous 
notice. No authorities are cited or reasons given in support of that 
conclusion. 

It was in effect held in Scott v. Delk, 14 Tex., 541, that an objec- 
tion to the deposition on the ground that the cross-interrogatories 
have not been fully answered, goes to the form and manner of 
taking, and ought to be made in writing and notice given to the 
opposite party before the trial. 

In Lee et al. v. Stowe et al., 57 Tex., 451, the same doctrine was 
asserted. In that case Justice Stayton gave it as his opinion that 
an objection to a deposition on the ground that the interrogatory is 
leading goes to the manner and form of taking, and notice thereof 
should be given as required by statute, otherwise the objection should 
be considered as waived. And in support of this view cases are 
cited from the supreme courts of Ohio, Alabama, Massachusetts and — 
Pennsylvania. 

It does seem to us that these decisions are founded on sound 
reason. Such an objection does not go to the competency of the 
Witness, nor the substance or relevancy of the evidence, but to the 
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manner and form in which the evidence is obtained or brought 
before the court. Now if it should be held otherwise, it would fre- 
quently result in great injustice to litigants by depriving them, upon 
the trial, of material evidence upon which they relied in the an- 
nouncement of readiness for trial, and of the objections to which 
they would have no notice until, ordinarily, it would be too late to 
cure the error and otherwise supply the evidence. 

The failure or refusal of the witness to answer cross-interroga- 
tories, in our opinion, more nearly approaches the substance of the 
evidence than does the propounding of a leading interrogatory, and 
it is held that such objections go to the manner and form of taking, 
and must be made in writing, and notice to the opposite party before 
the commencement of trial. Hence the conclusion reached is that 
the objection to the deposition on the ground that the interrozatory 
is leading, not having been made previous to the commencement of 
the trial, with notice to appellants, must be considered as waived. 

Appellee IHlerndon claims title to the land by and through an 
administration upon the estate of C. P. Green, opened in Brazoria 
county in December, 1848, wherein Peter McGreal was appointed 
administrator upon the application of Thomas J. Green. The applica- 
tion or petition for administration is not disclosed by the record 
except so far as it is recited in the order of the court appointing the 
administrator, which is as follows: 

“This day came on to be heard the petition of Thomas J. Green, 
representing that his brother, Charles P. Green (who formerly re- 
sided in this county and belonged to the firm of C. P. Green & Co., 
of which he is the surviving partner), died some time in the fall of 
1843, leaving some preperty in Texas in which the said deceased 
and this petitioner were jointly interested, and praying that letters 
of administration on the said estate of C. P. Green may be granted 
to Peter McGreal, Esq.,” ete. 

The statute then in force provided that wills should be admitted 
to probate and administrations opened in the county where the de- 
ceased resided, if he had a domicile in the state, but if he had no 
fixed domicile in the state, but died therein, then either in the 
county where his principal property was situated or in the county 
where he died. And if he had no domicile or residence here, and 
died without the limits of the state, then in any county in this state 
where his nearest kin may reside, and if he had no kindred in the 
state, then in the county where his principal estate may be situated. 

It is claimed by appellants that no fact existed that could confer 
jurisdiction upon the probate court of Brazoria county over the 
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estate of C. P. Green. That the administration is void and no title 
can be asserted through the same. 

In Alexander v. Maverick, 18 Tex., 194, it is held that probate 
courts, under the constitution of 1845, had general jurisdiction oyep 
estates of deceased persons, and that their judgments relative to the 
subject matter stand upon the same footing as the judgment of any 
other court of general jurisdiction. 

In respect to proceedings in probate courts it is held in Murchison 
v. White, 54 Tex., 82, etc., that they are not subject to collateral at- 
tack on the ground that the court had no jurisdiction, unless it be 
affirmatively shown by the record that its jurisdiction did not attach 
in the particular case. And it is there said, ** This question, in sucha 
proceeding, must be tried by the recitals in the record itself and the 
presumptions arising therefrom.” 

Owing to the defect in the record as heretofore suggested, it is 
sufficient for the purposes of this appeal to say, that if upon another 
trial it does affirmatively appear from the record that the jurisdic- 
tion of the probate court did not attach in this particular, then the 
proceeding must be considered as void, and subject to collateral at- 
tack in this case. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded, 

REVERSED AND REMANDED. 


[Opinion adopted November 20, 1883. ] 
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1, STATUTES CONSTRUED — SUIT TO CORRECT AUTHENTICATION OF A DEED.— Art. 


74 650) 4353 of the Revised Statutes, which authorizes any party interested to bring 
an action in the district court to correct the defective certiticate to the ac- 

62 625 knowledgment of an instrument, which was in fact properly acknowledged, 
applies as well to deeds as to other instruments properly executed and ac- 


knowledged by married women but defectively certified to. 

2. SamE.— That provision of the law does not create a right, but permits the 
judgment of a court to be substituted for the defective certiticate of the 
officer, which should have been the evidence of it, and it cannot be said to 
operate retrospectively. 

8. SAME.— That provision of the statute was intended to have a prospective 
operation, and that it may operate upon causes of action based upon past con- 
tracts does not change its character. 
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4, Same.— Art. 4353, R. S., simply provides a new rule of evidence and a remedy 
by which it may be shown that a contract was really made in accordance 
with law. 

§, SEPARATE ACKNOWLEDGMENT.— Though the statute must be complied with in 
order to pass title to a married woman’s separate property, it does not neces- 
sarily follow that an instrument willingly executed by her and actually 
acknowledged as required by law, is absolutely void, simply because of the 
officer’s failure to make the proper certificate which the facts authorized, 
and which the law required him to make. 

6. CASE REVIEWED.— Dalton v. Rust reviewed, and the doctrine announced, 
that though an instrument acknowleged by a married woman may be de- 
fectively certified to, it may, in connection with other facts, become the 
basis of a right which a court of equity will protect. 

%, CONSTITUTION.— The constitution, art. III, sec. 56, recognizes the power in 
the legislature to give effect to informal and invalid wills or deeds, and 
restricts its power only in one respect. 

8, CASES REVIEWED.— Chesnut v. Shane, 16 Ohio, 599; Watson v. Bailey, 1 Bin- 
ney, 476; Webb v, Den, 17 Howard, 577; Deutzel v. Waldic, 30 Cal., 142, 
and other cases, reviewed and discussed. 

9, STATUTE CONSTRUED.— Art. 4353 of the Revised Statutes never intended to 
permit the validating of conveyances when in fact the law had not been 
complied with in taking the acknowledgment, but gives only a new remedy 
for ascertaining the fact that the acknowledgment was in fact properly 
made, 


Arrest from Kaufman. Tried below before the Hon. Green J. 
Clark. 


H. P. Teague, for appellants. 


Manion & Adams and Grubbs & Morrow, for appellants, cited: 
R.S., arts. 4851, 4852, 4353, 4354, 4355; Sewell v. Lawrence, Supreme 
Court of Texas, Austin term, A. D. 1882, Texas Law Reporter, vol. 
1, No. 5, p. 412; Good v. Zercher, 12 Ohio; 365, and Justice Birchard’s 
dissenting opinion, p. 369; Chesnut v. Shane’s Lessee, 16 Ohio, 601; 
Watson v. Mercer, 8 Pet., 109; Underwood »v. Libby, 10 Serg. & R., 
101; Barnett ». Barnett, 15 Serg. & R., 72; Tate and wife v. Stooltz- 
foos, 16 Serg. & I., 35; Green v. Drinker, 7 Watts & S., 440; 
Goshen v. Stonington, 4 Conn., 209 (10 Am. Dec., 126); 25 Gratt., 
3; 15 N. Y., 1; Paschal v. Perez, 7 Tex., 365; Waltez v. Weaver, 
57 Tex., 569; Sedgwick on Stat. & Const. Law, pp. 198, 200; Belcher 
v. Weaver, 46 Tex., 293; Monroe v. Arledge, 23 Tex.,478; Meddock 
v. Williams, 12 Ohio, 8372; Martindale on Conveyancing, p. 222, sec. 
260. 


Stayton, Assocrarr Justice.— This action was brought by the ap- 
pellees against the heirs of Amanda McDonald, represented by 
guardian, and against their co-defendants, to correct by judgment a 
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certificate of acknowledgment, which was alleged to have been 
properly made, but defectively certified, to a deed by which it wag 
alleged that Amanda McDonald had sold and conveyed land which 
she owned in her separate right. 

The action was brought under art. 4353 of the Revised Statutes, 
which is as follows: “ Where the acknowledgment or proof of the 
execution of any instrument in writing may be properly made, but 
defectively certified, any party interested may have an action in the 
district court to obtain a judgment correcting the certificate.” 

The succeeding article provides for the institution of suits to ob- 
tain judgments proving such instruments as have not been acknowl. 
edged or proved, and art. 4355, Rt. S., declares that “a certified copy 
of the judgment in a proceeding instituted under either of the two 


5S 


preceding articles, showing the proof of the instrument, and at. 
tached thereto, shall entitle such instrument to record, with like 
effect as if acknowledged.” 

The statute upon which this action is based is broad in its lan. 
guage, and will apply as well to deeds and other instruments prop. 
erly executed and acknowledged by married women, but defectively 
certified, as to like instruments executed by other persons. It makes 
no exception of instruments executed by married women, and the 
courts can make none. Webb e¢ a/. v. Den, 17 How., 573. 

Statutes are ordinarily to be construed as operating prospectively, 
and it is not necessary to give the statute in question any other 
effect, in order to bring the cause of action set out in the petition 
within its operation, although it operates upon a pre-existing cause 
of action. 

The statute does not attempt to create a right where none before 
existed, but simply to permit parties to show, if they can, by the 
judgment of a court, that which, before the statute was enacted, 
could only be shown by the certificate of the designated officer. A 
statute which accomplishes this, and no more, cannot be said to 
operate retrospectively. . 

That the legislature may alter rules of evidence, as it may other 
matters affecting solely the remedy, is well settled. Speaking upon 
this question an elementary writer of recognized accuracy says: 
“ Those rules pertain to the remedies which the state provides for its 
citizens, and generally, in legal contemplation, they neither enter into 
and constitute a part of any contract, nor can’be regarded as being 
of the essence of any right which a party may seek to enforce. 
Like other rules affecting the remedy, they must therefore at all 
times be subject to modification and control by the legislature; and 
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the changes which are enacted may lawfully be made applicable to 
existing causes of action, even in those states in which retrospective 
jaws are forbidden. Jor the law, as changed, would only prescribe 
rules for presenting the evidence in legal controversies in the future; 
and it could not, therefore, be called retrospective, even though some 
of the controversies upon which it may act were in progress before.” 
Cooley’s Constitutional Limitations, 457. 

The rule is well expressed in the following cases: Southwick v. 
Southwick, 49 N. Y., 517; Howard v. Most, 64 N. Y., 268;Neass 
y. Mercer, 15 Barb., 322; Hepburn v. Curts, 7 Watts, 301; Webb ». 
Den, 17 How., 57s. 

The right of parties to suits to testify in their own behalf, in ref- 
erence to matters which occurred before the present statute regulating 
that matter, when such matters constitute a cause of action and are 
put in suit, although at the time the cause of action accrued such 
persons, under the law then in force, could not have testified, is an 
illustration of the rule, and was passed upon by the supreme court 
of New Hampshire in Rich v. Flanders, 39 N. IL, 323. 

Looking to the defect in the former law, which made the certifi- 
cate of an officer before whom an acknowledgment was taken the 
sole and exclusive evidence of what was done, unless such certifi- 
cate was attacked for fraud or some other reason deemed sufficient 
to authorize the setting aside of the deed notwithstanding the certifi- 
cate was in due form, there can be no doubt that it was the inten- 
tion of the legislature to give the remedy now provided by the 
statute in all cases in which parties thereafter might find it neces- 
sary to resort thereto in order to correct or complete the informal 
act of an officer, when there was no defect in the actual execution 
and acknowledgment of an instrument, the same having been done 
in the manner provided by law, and this even though the formal 
defect in the officer’s certificate may be found to exist in an instru- 
ment executed and acknowledged prior to the time the act in ques- 
tion was passed. 

The act was intended to have a prospective operation, and that it 
may Operate upon causes of action based upon past contracts does 
not change its character. 

The wife, joined by her husband, had the power to convey her 
separate estate, restricted only in mode by the fact that it was 
necessary for her to make before the proper officer, under the cir- 
cumstances prescribed in the statute, her declaration that she had 
willingly signed and delivered the instrument and did not wish to 
retract it. When this was in good faith willingly done with a full 
knowledge of the import and meaning of the instrument, acquired 
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in the manner prescribed, in so far as it was possible for her to do, 
= power was fully exercised and the act of transfer accomplished, 
1at remained to be done in no manner affected her free and yol- 
untary consummation of the contract, but consisted, the officer up to 
that time having discharged his duty, solely of the then formal act 
which the officer was required to perform in the making of the cer- 
tificate required by the statute, the sole purpose of which was to 
evidence her assent, uninfluenced by her husband or any other per: 
son, after having been fully informed by the officer of the character 
and effect of the instrument. 

No act or free exercise of will by the married woman, necessary 
to be performed or exercised by her in order to pass her title, re- 
quired by the law in force at the time the deed was made, is dis- 
pensed with by the law under consideration. It simply provides a 
new rule of evidence and a remedy, by which it may be shown that 
a contract was really made in accordance with law. 

While the acts of an officer taking the acknowledgment of a 
married woman, in reference to those things which he ‘is required 
to do, and which the married woman must willingly and intelli- 
gently do, before he is authorized to make the certificate required 
by law, are not formal acts, but are to some extent, so far as the 
officer is concerned, of an advisory character, involving, at least in 
the construction and interpretation of the instrument to be acknowl- 
edged, which he is required to explain, duties guas¢ judicial; vet, 
after all things required to be done prior to making the certificate 
have been properly done, the mere making of the certificate isa 
formal act which the legislature might have dispensed with in the 
first instance, and in place of which it may now substitute other 
evidence, without depriving any one, not entitled to protection upon 
equitable grounds, of any right in law or morals. Cooley’s Const. 
Lim., 463, 477, and cases cited illustrative of the rule. 

In place of the evidence which the law required to be furnished 
by the certificate of the officer, the statute now, in the absence of 
such evidence, substitutes the judgment of a court, before which full 
and free inquiry can be made as to whether or not the acknowledg- 
ment was under such circumstances and in such form as the statute 
requires. 

That the privy examination, acknowledgment and declaration 
before the officer as required by the statute is the essence and 
foundation of the obligation of a married woman’s deed is certainly 
true. Cross v. Evarts, 28 Tex., 532; Berry v. Donley, 26 Tex., 746; 
Looney v. Adamson, 48 Tex., 621. 

In the last named case it was held that parol evidence was not 
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admissible to show that the deed was voluntarily executed by the 
wife, the officer’s certificate not showing that there had beena privy 
examination and acknowledgment. 

In the case of Nichols v. Stewart, 15 Tex., 235, parol testimony 
was admitted to show that the seal of the officer was undesignedly 
omitted. In Nichols v. Gordon, 25 Tex. Sup., 112, the question as 
to whether or not explanatory evidence could be admitted to obvi- 
ate a defect in a certificate was left open. 

Equities of persons claiming under instruments executed by mar- 
ried women, but not properly acknowledged and certified, have been 
recognized and protected. Dalton v. Rust, 22 Tex., 133; Womack 
vy. Womack, 8 Tex., 397. 

While it is true that the statute must be complied with in order to 
pass title to a married woman’s separate estate, it does not follow 
necessarily that an instrument willingly executed by her, and actually 
acknowledged as required by law before a proper officer, is absolutely 
void, simply because the officer has failed to make the proper certif-° 
icate which the facts authorized and the law required him to make. 
If void, a deed cannot be the basis of an equity. If it exists, it must 
spring from some other source. 

In the case of Dalton v. Rust there was no misrepresentation as 
to the title held by Lindsay, for the bond under which he held was 
made a part of the petition asking a sale of the land; of that Mrs. 
Dalton had notice when she purchased. 

Under the sale made upon the petition of the vendees, who had 
executed a bond for title not properly acknowledged and certified 
for Mrs. Rust, who owned in her separate right one-half of the land, 
Mrs. Dalton purchased and paid for it, and the money, so far as was 
necessary, Was applied in discharge of the purchase money due to 
the parties asking the sale. Is the fact that the money was raised 
by the sale of a defective title, upon the application of a vendor to 
pay for the land, to put a person who so pays the money upon higher 
ground than a vendee would occupy if he voluntarily paid the pur- 
chase money and took a defective title resulting from the want of a 
proper acknowledgment and certificate thereof ? 

All the title Lindsay had came through the defective title bond 
and payment of a part of the purchase money; that was the title 
sold and the title bought; and there is no single fact in the case to 
raise an estoppel, save that the balance of the purchase money was 
paid by Mrs. Dalton at sale made at request of vendors, and that it 
was by them received. Upon whatever ground we may technically 
base that case, call it estoppel or what we may, the case makes it 
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apparent that equities, at least, may grow out of conveyances made 
by married women not in the mode prescribed by law, or defectively 
certified. 

Such instruments, with other facts, may become the basis of rights 
which a court of equity will protect, and even make superior to the 
naked legal title, as was done in the case we have referred to, If 
so, is the legislature under any constitutional restraint which pro- 
hibits it to provide a method by which may be validated a title good 
in every respect, save that the instrument which evidences it wants 
the certificate which, under the facts, it was the duty of the officer 
to have made as the evidence of right? 

The constitution itself seems to recognize the fact that the exer. 
cise of such power by the legislature would be the exercise of legiti- 
mate power, and restrains its power only in one respect. Art. IIT, 
sec. 56, of the constitution, in placing restrictions upon the power of 
the legislature, provides that “the legislature shall not, except as 
otherwise provided in this constitution, pass any /ocal or special 
law” upon given subjects, among which are the following: “ Reg. 
ulating the practice or jurisdiction of, or changing the rules of evi- 
dence in, any judicial proceeding or inquiry before courts, justices of 
the peace, sheriffs, commissioners, arbitrators or other tribunals, or 
providing or changing methods for the collection of debts or the 
enforcing of judgments, or prescribing the effect of judicial sales of 
real estate,” . . . nor for “giving effect to informal or invalid 
wills or deeds.” 

The first of these provisions recognizes impliedly the power of the 
legislature to change the rules of evidence, and also to prescribe the 
effect of judicial sales of real estate, if done by general laws; other- 
wise the declaration that this shall not be done by doca/ or special 
laws is meaningless; for, if the legislature has not the power, its 
act is void, by whatever form or character of law it may attempt to 
exercise it. 

If the constitution did not recognize in the legislature a power to 
give effect to informal or even invalid deeds, deeds made so, not for 
the want of the free consent and mutual agreement of the parties, 
but for the want of some formality required by the statutes, why 
forbid the exercise of such power by Jocal or special law? Why 
not have declared that such power should not be exercised at all, if 
the power to exercise it by general laws was intended to be with- 
drawn from the legislature by any other part of the constitution? 

The defects to be cured were evidently such as in other states it 
has been held the legislature had the power to cure without inter- 
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fering with vested rights, or violating a constitutional declaration 
that the legislature should not pass retroactive or retrospective laws. 
The last clause of the section assumes that, in reference to all named 
matters which the legislature is prohibited from acting upon by 
local or special laws, general laws may be passed, and provides: 
« And in all other cases where a general law can be made applicable, 
no /ocal or special law shall be enacted,” ete. 

We will refer to some of the cases decided in other states. 

In Ohio certain deeds made by married women were not certified 
by the officers taking the acknowledgments to have been explained 
to the makers of the deeds before or at the time the acknowledg- 
ments were certified, and hence were ineffectual for the purpose of 
record and evidence. An act was afterwards passed which provided 
that “any deed heretofore executed pursuant to law, by husband 
and wife, shall be received in evidence in any of the courts of this 
state, as conveying the estate of the wife, although the magistrate 
taking the acknowledgment of such deed shall not have certified 
that he read or made known the contents of such deed before or at 
the time she acknowledged the execution thereof,” and it was held 
that the act was valid and not subject to any objection based upon 
the ground that it divested vested rights, violated contracts, or was 
the exercise by the legislature of judicial powers. Chesnut v. 
Shane, 16 Ohio, 599. 

In disposing of the case the court said: “The act gives a new 
rule, and makes such deeds evidence of title in all future cases, 
provided the deeds had been executed pursuant to law. The differ- 
ence between the learned counsel and the general assembly is this: 
the latter took a distinction between the execution of the deed by a 
grantor and the certificate of acknowledgment by the offi er, while 
the counsel take no such distinction. The act of the legislature 
leaves open the question as to the due execution of the deeds, acting 
only upon the supposed informality of the certificate. It imparts 
no validity to any right not flowing from the acts of the grantor, 
which the act of 1835 recognized to the letter. Such deeds are assail- 
able in the judicial tribunals the same as those executed and certified 
inthe most approved form. Like the latter, they may be attacked 
either at law or in chancery, if in fact the wife was defrauded. If 
the contents of the deed were not made known, if she was coerced, 
or if she did not in fact make her acknowledgment in the manner 
prescribed in the statute, the false but formal certificate of an 
officer would not deprive her of her land, nor would the defective 
certificate, with the aid of the act of 1835, have any such effect.” 
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In Pennsylvania the courts have gone further, and held, although 
the deed of a married woman, for want of a proper certificate of 
acknowledgment, may not have passed her title to land, that it wag 
within the power of the legislature, by a subsequent statute, to val. 
idate the instrument and give effect to the intention of the parties, 
Watson v. Bailey, 1 Binney, 476; Barnett v. Barnett, 15 8. & R, 
72; Tate v. Stooltzfoos, 168. & R., 37. “Confirming acts are not 
uncommon; are very useful; deeds acknowledged defectively by 
Jemes covert have been confirmed, and proceedings and judgments 
of commissioned justices of the peace, who were commissioned 
agreeably to the constitution, or where their power ceased on the 
division of counties until a new appointment.” Underwood », 
Lilly, 10S. & R., 101. 

In the case of Webb v. Den, 17 How., 577, it appeared that a 
party claimed through a deed made by husband and wife, but there 
was no certificate showing that it had been acknowledged, nor that 
there was any privy examination of the wife, as required by law, 

After the deed was made and recorded, the legislature of the 
state of Tennessee passed a law which provided “ that whensoever 
a deed has been registered twenty years or more, the same shall be 
presumed to be upon lawful authority, and the probate shall be good 
and effectual, though the certificate on which the same has par 
registered has not been transferred to the register’s books, and no 
matter what has been the form of the certificate of probate or ac- 
knowledgment.” In disposing of the case, Grier, Justice, deliver- 
ing the opinion of the court, said: “It is not a ‘retrospective law’ 
under the constitution of Tennessee, which the legislature is forbidden 
to pass. It is prospective, declaring what should thereafter be re- 
ceived in courts as legal evidence of ancient deeds. It makes no 
exception as to the rights of married women, and the courts can 
make none. Informalities and errors in the acknowledgments of 
femes covert are those which the carelessness and ignorance of 
conveyancers were most liable to make, and which most require 
such curative legislation.” 

In California prior to April 3, 1863, a married woman could not 
convey her separate estate by attorney in fact, but at that date an 
act was passed validating powers of attorney which had prior to 
that time been executed by them, and confirming all deeds made 
under such powers. 

In a case in which a wife, joined by her reer in 1857 executed 
a power of attorney, under which in the same year her attorney in 
fact, thus created, conveyed real estate, her separate property, it was 
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held that such legislation was valid, and that title passed by the deed 
executed under the power given prior to the curative act. Deutzel 
y. Waldic, 30 Cal., 142. - 

In disposing of the case the court said: “The act in question does 
not divest the plaintiff of her title to the land in controversy. On 
the contrary it gives effect to the contract made by her fairly and in 
good faith, by which she intended but failed to pass the title to an- 
other, merely because the proper legal forms were not observed. The 
same will which prescribed those forms has said that a non-compli- 
ance therewith shall be waived or excused, and the act held valid not- 
withstanding, and we find no constitutional impediment in the way.” 

The following cases bear upon the question: Journay v. Gibson, 
56 Pa. St., 60; Blount v. The City of Janesville, 31 Wis., 648; Kearney 
v. Taylor, 15 How., 517; Payne e¢ al. v. Treadwell, 16 Cal., 238; 
Maxey v. Wise, 25 Ind., 1; Gibson v. Hibbard, 13 Mich., 217; Foster 
eal. v. The Essex Bank, 16 Mass.; Town of Danville v. Pace, 25 
Gratt., 11; Underwood »w. Lilly, 108. & R., 99. 

The question is considered by the following elementary writers of 
recognized ability: Cooley’s Con. Lim., 463-479; Sedgwick on Stat- 
utory and Constitutional Law, 198-202; 1 Kent’s Commentaries, 
456. 

In the Ohio cases preceding Chesnut v. Shane a contrary rule was 
announced to that laid down in that case, and inharmony with these 
earlier Ohio cases is the case of Alabama Life Insurance Co. v. Boy- 
kin, 88 Ala., 511. There are many other cases which deny the 
power of a legislature to validate deeds otherwise than through an 
act authorizing an inquiry before some judicial tribunal. 

The evidence in this case, however, does not show that the officer 
before whom the acknowledgment of Mrs. McDonald was made 
explained the deed to her. This the law required him to do; and 
the fact that she may have stated to him that she understood the 
deed, that she could read, and that she and others had talked 
the matter over before, was not enough. Her understanding of 
the effect of the deed may have been from misrepresentations made: 
to her by her husband or other persons, or in her own construction 
of the deed she may have been incorrect. For the protection of 
married women the law requires the instruments by which they at- 
tempt to convey their separate property to be explained to them by 
the officer who takes the acknowledgment. For this purpose cer-. 
tain officers are designated by the statute. Such persons are pre- 
sumed to be capable of explaining such instruments, and in this 


respect they are made the advisers of married women, and, without 
VoL, LX — 24 
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an explanation by such officer to the woman making the deed of 
its contents, the statute has not been complied with and the deed is 
therefore invalid. 

If the certificate is in due form it is conclusive of all the facts 
stated in it, in the absence of such fraud as would render the deed 
invalid. 

As before said, the statute under which the acknowledgment is 
sought to be established does not attempt to validate conveyances, 
when, in fact, the law was not complied with in taking the ae. 
knowledgment, but simply gives a new remedy, by which it can 
be established that the acknowledgment was properly made. 

It appearing by the proof in this case that the statute was not 
complied with in an essential particular, the judgment must be re. 
versed, and such judgment here rendered as the court below ought 
to have rendered. 

Judgment will therefore be here rendered that the appellees take 
nothing by their suit and that the appellants recover of them the 
costs of this court and of the court below. 


XEVERSED AND RENDERED, 


[Opinion delivered November 23, 1883. ] 





J.J. Cornran v. Marmapuxe & Brown. 
(Case No, 4284.) 


1, PARTNERSHIP.— It is not essential to constitute a partnership that the parties 
are by agreement to share in the losses of a business; it is sufficient if they 
are to have a community of interest in the profits as such. Following 
Goode v. McCartney, 10 Tex., 195. A partnership being thus established by 
community interest in the profits, both parties are liable to third parties for 
obligations incurred in prosecuting the partnership enterprise. 

2. SaME.— The above doctrine does not apply to a case where a clerk, who ad- 
vances nothing, is to receive a stipulated portion of the profits as compensa- 
tion for his labor. 


Arrest from Lamar. Tried below before the Hon. R. R. 
Gaines. 

Appellees brought this suit against the firm of J. & D. Caviness 
and J. J. Cothran, in 1875, to recover on an account for goods sold 
and delivered by appellees to a certain firm alleged to have been 
composed of J. & D. Caviness and (appellant) J. J. Cothran. They 
also declared upon and attached to their pleading the drafts which 
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they alleged to have been drawn by the firm and paid by appellees 
at their request; that the drafts had been drawn by the firm of Cavi- 
ness & Cothran against shipments of cotton, wool, etc., made by 
said firm to appellees; that the cotton, wool, etc., had been sold by 
them, and that the proceeds were insufficient to pay the amount of 
the drafts. They prayed judgment against the firm and against 
appellant individually. Appellant alone answered by general de- 
murrer, special exceptions, general denial, and a plea under oath 
denying the partnersbip. 

Verdict and judgment for $628.81 against the firm of J. & D. 
Caviness and J. J. Cothran, and against J. J. Cothran individually. 

The only errors assigned, deemed material, are the following: 

4th. “ The court erred in charging the jury that if defendant J. J. 
Cothran loaned money to J. & D. Caviness to be used by them in 
buying and selling cotton, hides, etc., and was to receive a part of 
the profits of the business as a consideration for such loan, then the 
said Cothran was a partner.”’ 

5th. “ The court erred in its charge by making the fact of part- 
nership or not depend upon whether or not the defendant Cothran 
was to receive a fixed sum of the profits as a compensation for the 
use of his money, and this was calculated to mislead the jury.” 

The evidence upon which the charge complained of was based 
was that of appellant, who, after stating that he was not a partner, 
said that he loaned J. & D. Caviness in 1874 the sum of $400 for 
the purpose of buying cotton, wool, hides, etc.; that he had no 
interest in the produce purchased; he said: “I was to have a por- 
tion of the profits on the cotton, wool and hides for the use of my 
money. This is all the interest I had. I looked to them to pay 
back my money, and they agreed to give me a portion of the profits 
on the cotton, wool and hides for the interest on my money. I had 
no interest in the cotton, etc., they bought with this money, but 
loaned them the money just like I loaned to other people, and by 
way of interest, and to compensate me for the use of my money 
they were to give me a portion of the speculation when the amount 
of the profits was ascertained.” 


Dudley & McDonald, for appellant, cited: Gallop v. Newman, 7 
Pick. (Mass.), 282; Polk v. Buchanan, 5 Sneed (Tenn.), 721; Bowman 
v. Baily, 10 Vt., 170; Johnson ». Miller, 16 Ohio, 431; Stoalings »v. 
Baker, 15 Mo., 481; Jones v. O’Farrel, 1 Nev., 354; Hubbell ». 
Woolf, 15 Ind., 204; Emmons v. Westfield, 97 Mass., 230; Parsons 
on Partnerships (3d ed.), 148, 149. 
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Maxey, Lightfoot & Denton, for appellee. 





Warts, J. Com. App.—Upon the trial the court instructed the 
jury that, “If defendant loaned or advanced money to J. & . 
Oaviness to be used in the purchase and sale of cotton, hides, ete., 
and was to receive a part of the profits of the business as a consid. 
eration for such loan or advance, I instruct you that he was a_ part. 
ner, but if, on the other hand, he was to receive a fixed sum from the 
profits of the business as a compensation for the use of his money, 
he was not a partner.” 

Appellant insists that the court erred in the criterion furnished 
for the purpose of determining whether or not he was in fact a part- 
ner. Both at common law and in equity, where a party by agree. 
ment had a right in the entire net profits, which entitled him to a 
definite share as profits, he was considered a partner. Chester ». 
Dickinson, 54 N. Y., 1 

It is not essential to constitute a partnership that the parties were 
by agreement to share in the losses, but it is sufficient if they are to 
have a community of interest in the profits as such. Goode v. Me- 
Cartney, 10 Tex., 195; Manhattan Brass Co. v. Sears, 45 N. Y., 797. 

In Story on Partnership, § 58, it is said “ that he who is to take 
a part of the profits shall by operation of law be made liable to 
losses as to third persons, because by taking a part of the profits he 
takes from the creditors a part of that fund which is the security for 
the payment of their debts.” 

In determining the question the court will look to the actual re- 
lation consequent upon the engagements of the parties, and in favor 
of creditors they will ordinarily apply the doctrine that the party 
who shares in the profits must also bear his share of the liabilities. 
And it is said that this is applied as a rule of law. That to obviate 
its force and effect, it is not sufficient that the parties did not intend 
a partnership, or that they intended there should be none. To do 
this, it must be shown that they intended and constituted a distinct 
and different reiation excluding that of pg Owens ». 
Mackall, 33 Md., 382; Parker v. Canfield, 37 Conn., 250; Eastman 
v. Clark, 53 N. H., 276; Leggett v. Hyde, 58 N. Y., _. 

It has been held that, as to third persons, it is sufficient to showa 
communion of interest in the profits to establish the relation of 
partnership. Sheridan v. Medora, 10 N. J. Eq., 469; Lengle ». 
Smith, 48 Mo., 276 

From these authorities it would seem that if appellant advanced 
the money, upon the agreement that he was to share in the net prof- 
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its resulting from the enterprise, this would entitle him to an 

account to ascertain the result of the enterprise. And this, together 
with the further fact that such profits constitute partnership prop- 

erty to which creditors could resort, would constitute appellant a 
artner. 

The true distinction is this: Where a clerk or agent by agreement 
is to receive a fixed portion of the profits as compensation for 
his time or labor, that he does this as clerk or agent and not as 
principal; for the partnership fund or effects may be legally used 
in paying such clerk or agent for his time and services. Therefore 
the fact that the effects are not resorted to for this purpose, until 
profits have accrued and become effects, would not make the clerk 
or agent receiving such effects as compensation for his services 
a partner. But w he ‘n one advances money under an agreement that 
the principal is to be refunded, but for compensation “he is to share 
in the net profits of the adventure, this makes him a partner, for he 
is then to share in the profits as a principal and not as a clerk or 
agent. 

There is no error in the charge of which appellant can complain. 
The other errors assigned and relied upon are not well taken. The 
verdict is fully sustained by the evidence, and the judgment ought 
to be affirmed. 

AFFIRMED. 


[Opinion adopted November 23, 1883.] 





A. Fox & Bro. v. P. J. Witus & Bro. 


(Case No. 1540.) 


1, Evipence.—In a suit between parties, which involved the good faith in a 
matter connected with said suit by a third party, but who was not a party to 
the record, the declarations of such third party to another, neither party to 
the suit being present, are hearsay, and not admissible in evidence. - Fol- 
lowing Carleton v. Baldwin, 27 Tex., 572, and other cases cited. 

2, STOPPAGE IN TRANSITU.— A charge of the court that the right of stoppage in 
transitu of goods sold existed in the seller, not only in the event of the in- 
solvency of the vendee, but for other adequate cause, without explaining the 
meaning applied by the court to the words ‘ other adequate cause,” is error. 

3. STOPPAGE IN TRANSITU.—If the seller of goods attach them in transitu for 

his debt his remedy of stoppage in transitu is thereby destroyed. Following 

Wait’s Actions and Defenses, vol. 5, pp. 616, 617; Ferguson v. Herring, 49 Tex., 

129, and other Texas cases. 
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4, SamMe.— But while this is true, yet if the seller, through want of knowledge 
of the facts and means of knowledge attached, believed the right of stop- 
page in transitu was lost, and on learning his error immediately dismisses 
his attachment, he may still exercise his right of stoppage in transitu. if 
there has been no actual or constructive delivery of the goods at their place 
of destination. 


Apprat from Navarro. Tried below before the Hon. L. D. Bradley. 

During the summer of 1881, E. M. Ewing, a merchant, then re- 
siding in Blooming Grove, Navarro county, Texas, fifteen miles west 
of Corsicana, was approached by an agent of appellees to sell him 
goods, to be delivered in the future. The goods were bought on 
time. In September the goods were shipped to E. M. Ewing at 
Corsicana, and were received by A. Fox & Bro. on the order of 
Ewing and taken to their store-house in Corsicana and there held. 
At this time Ewing was indebted to Fox & Bro. about $2,000. 

Fox & Bro. were dry goods merchants, living in Corsicana. While 
the goods of Ewing were in the store of I’ox & Bro. they negotiated 
with Ewing for security. No security was given, and while the 
goods were still in the store of A. Fox & Bro., on September 8, 1881, 
they sued Ewing and caused attachments to be issued and levied on 
the goods of Ewing in their store. Afterwards, on September 10, 
1881, appellees sued Ewing on their claim for the purchase of the 
goods in controversy, amounting to about $2,400. The petition ‘of 
appellees in their suit against Ewing alleged that the claim appel- 
lees sue upon was the purchase price of the goods in controversy, and 
was due for property obtained under false pretenses, and that 
Ewing had disposed of his property with intent to defraud his cred- 
itors. On these two grounds appellees caused attachment to issue, 
and by their directions the same was levied on the goods in contro- 
versy, and then in the store of A. Fox & Bro. Three days after 
this, on September 13, 1881, appellees filed their affidavit and claim 
bond to try the right of property to the goods. The suit by appel- 
lees against Ewing for the purchase money of the goods was kept 
on the docket until January 28, 1882, when the attachment was dis- 
missed and supplemental petition filed and personal judgment taken 
against Ewing for the amounts due appellees, less the purchase price 
of the goods in controversy. At the July term of court, 1583, this 
cause came on to be tried. 

The issues on which the case was tried were as follows: 

1st. Appellants tender the issue that on the Sth of September, 
1881, the goods in controversy were the property of Ewing, and 
that on that day they caused writs of attachment to be levied in 
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their favor, and that at that time the goods were subject to the lien 
of the attachment writ. 

9d. That if appellees ever had any right to the title or possession 
of the goods they lost and waived the same by suing Ewing for the 
purchase price and causing attachments to be levied prior to filing 
claim bond for same. 

To these issues appellees replied : 

1st. By general denial. 

9d. They admitted they sued Ewing on the contract of purchase 
for the goods and caused attachments to be levied on them, but 
alleged at that time they were not in possession of the facts showing 
the goods were still in transitu; nor that said Ewing had made false 
statements as to his solvency in the purchase of the goods; nor that 
Fox and Ewing had combined to defraud appellees, and that as soon 
as they discovered these facts they dismissed their attachments and 
filed claim bond. 

Appellees tendered further issues: That the goods were pur- 
chased without paying for them and with the intention of not pay- 
ing for them, and for the purpose of satisfying the debt of A. Fox 
& Bro. That Fox & Bro. were parties to this fraud, and that they 
got possession of the goods by a fraudulent transfer of the same by 
Ewing, and fearing the transfer would not hold they attached the 
goods. That by reason of these facts the right to stop the goods in 
transitu still existed. That the goods were shipped from Galveston 
to Blooming Grove, the place of business of Ewing, and when levied 
on they were in Corsicana on their way to Blooming Grove, and 
the transit had net ended. That the goods were sold on the repre- 
sentations of Ewing that he was solvent, when in truth and in fact 
he was insolvent. That by reason of the fraud practiced by Ewing 
and Fox in the purchase of the goods, no title passed to said Ewing. 
That Fox & Bro. were parties to the fraud of Ewing. 

Appellants replied : 

Ist. That the goods were not in transit when levied on; that the 
goods had been delivered to Fox & Bro. on the order of Ewing, and 
the transit ended. That Fox & Bro. were the agents of Ewing for 
this purpose, and held the goods solely for him and subject to his 
order. That when the goods were levied on they were in the actual 
custody of Fox & Bro., and were held exclusively for Ewing. That 
the goods were shipped and directed to Corsicana, and not Bloom- 
ing Grove. 

2d. That if appellees ever had any right to the goods, they waived, 
lost and abandoned the same by suing Ewing for their value, and 
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causing attachment to be levied on the goods. They denied that 
there was any fraud on the part of Ewing in the purchase of the 
goods. They denied that Fox & Bro. were parties to any fraud by 
Ewing. 


There was a verdict for appellees. 
John D. Lee and 22. S. Neblett, for appellants. 


Frost & Barry and Simpkins & Simpkins, for appellees, cited: 
Jordan v. Osgood, 109 Mass. (12 Am. Rep., 733); Farley v. Lincoln, 
51 N. H. (12 Am. Rep., 182); Oswego & Co. v. Landrum, 57 
Jowa (42 Am. Rep., 53); Thompson v. Rose, 16 Conn., 71 (41 Am. 
Dec., 121); Knowles v. Lord, 4 Whart. (84 Am. Dec., 528); Benj. 
on Sales, 414; 15 Reporter, 181. 


‘West, Associate Justice.— The action of the district court in 
permitting the witness Hutchins to detail the conversation between 
himself and the insolvent vendee, notwithstanding the objections 
interposed by the appellants at the time, was error, and was caleu- 
lated, under the circumstances of this particular case, to seriously 
prejudice the rights of the appellants in reference to the main issues 
then before the jury. 

The appellants were not present when it occurred, were entire 
strangers to it, and could no more, under the circumstances, be 
affected by it than they could by the remarks of any other third 
person made behind their backs in relation to their business affairs. 
Such declarations as those alleged to have been made to this witness, 
under such circumstances, by a third person, in the absence of the 
appellants, are mere hearsay, and carry no weight with them, as evi- 
dence, in a court of justice. Carleton v. Baldwin, 27 Tex., 572; 
Crippen v. Morss, 49 N. Y., 63; Quinlan v. Davis, 6 Whart., 169. 

The court also committed an error in that portion of the charge 
in which it gave the jury to understand that the right of stoppage 
in transitu existed in the appellees not only in the event of the in- 
solvency of the vendee, but also existed, and might be exercised by 
the vendors, for “other adequate cause.’ The Constantia, 6 Rob. 
Adm., p. 321; Bacon’s Abr., “ Merchant” (L); Wood v. Roach, 2 


Dall., 180. 
Story, in his work on Contracts, speaking of this right of the 
‘ seller, says: ‘“ Inasmuch as it is a privilege allowed to the seller for 


the express purpose of protecting him against the énsolvency of the 
buyer, he cannot exercise it unless the buyer be insolvent.” 2 Sto. 
































Fox & Bro. v. Witus & Bro. 












































Opinion of the court. 





on Con., sec. 817; Benjamin on Sales, book 5, ch. 5, p. 689 (2d ed.); 
Anson on Contracts, marg. p. 216; Gibson v. Caruthers, 8 M. & 
W., 339. 

For the court, under the facts in evidence in this case, to inform 
the jury that the right of stoppage im transitwu existed for other 
causes than insolvency, without at the same time specially explaining 
to the jury what was meant and understood by the court in that 
connection by the use of the words “other adequate cause,” was 
well calculated to mislead the jury and prejudice the case of appel- 
lants. 

There are also other portions of the charge of the court that pre- 
sented the issues in the case in a manner somewhat unfavorable to 
appellants, especially some portions of the seventh and eighth para- 
graphs; but as for the errors above indicated the case will be reversed, 
it is not deemed necessary to comment on them or on certain other 
portions of the main charge that are not free from criticism. 

The law in general governing this case and cases of a like char- 
acter of stoppage in transitu has been already to some extent 
explained and applied in the case of Halff, Weiss & Oo. v. Allyn 
& Co., decided at this term, which case grew out of the same trans- 
action as the present. The same doctrine was also practically an- 
nounced by this court in the case of Chandler v. Fulton, 10 Tex., 2. 

There is an important question presented in this case, however, as 
to the waiver by appellees of their right of stoppage tn transitu, 
that did not arise in the case of Haltf, Weiss & Co. v. Allyn & 
Co., nor in the case of Chandler v. Fulton. 

Here the parties, after arriving on the ground, and making some 
inquiry, and informing themselves, as the record discloses, to a con- 
siderable extent, as to the actual condition of things, made their 
election, and instituted a suit for the recovery of the value of the 
goods sold to the insolvent debtor, and in that suit caused writs of 
attachment against the property of the debtor to be issued to the 
counties of Navarro and Ellis, and under these writs attached prop- 
erty of the insolvent buyer. 

This action of theirs, it is strongly urged, operated as a waiver on 
their part of their right of stoppage in transitu, if, under the facts 
of this case, such right still had an existence. It is contended that 
it was in effect a ratification of the sale by the appellees. This 
attachment suit, it is also claimed, was not abandoned until the ap- 
pellees had become satisfied by actual experiment that they could 
pW by this mode of procedure, realize but a small portion of their 
ebt. 


The general rule on this subject is that this right of the seller to 
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reclaim his goods may be waived. He may elect, if he sees fit to 
do so, to pursue some other remedy. 

It is said that if the vendor attach the goods as the property of 
the vendee, while they are in course of transportation, the legal 
effect of the issue and levy of such writ of attachment will be to 
destroy the right to stop them in transitu. Wait’s Actions and 
Defenses, vol. 5, pp. 616, 617; Bishop on Contracts, sec. 661. The 
following cases are also in this connection referred to: Ferguson », 
Herring, 49 Tex., 129; Whitman v. Willis, 51 Tex., 426; Howeth », 
Mills, 19 Tex., 295; Vickery v. Ward, 2 Tex., 214; Moore ». Gam- 
mel, 13 Tex., 120. See, also, Bennett and wife v. Gamble, 1 Tex., on 
pp. 136 and 137; Moseley v. Gainer, 10 Tex., 578. 

If, in this case, it shall appear that when the attachment suit wag 
instituted the appellees were in ignorance of the facts of the case, 
after having with reasonable diligence attempted to learn them; and 
did not then have in their possession sufficient information, or the 
means of obtaining such information; and ceased immediately to 
prosecute the attachment suit when they learned the facts, they might 
in such event still resort to their right of stoppage tn transitu, if the 
goods had not already, by actual or constructive delivery, passed 
into the possession of the vendee. See Halff, Weiss & Co. v. Allyn 
& Co., supra. j 

We express no opinion as to whether or not the matters detailed 
in evidence show that the appellees learned any new facts after the 
attachment suit was instituted that they did not know, or could not 
by ordinary care and caution have learned, before that event. 

If it shall hereafter turn out that they were not ignorant of the 
actual state of the case as it then existed, and elected, with knowl- 
edge of the facts, to institute the proceedings by attachment, and 
did not in fact resort to the present mode of procedure, or entirely 
abandon their former suit, until they discovered that it was likely 
that little or nothing could be gained by its further prosecution, it 
may be held that the right to bring the present suit when it was 
brought no longer existed, having been waived by their resort under 
the circumstances to the remedy by attachment. Such an election 
of their remedy, being equivalent to a ratification of the sale, would 
be destructive of their right, if they had.any, to seize the goods im 
transitu. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered November 23, 1883. ] 
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N. C. Reap, Ex’r, v. Syp Sarrn. 
(Case No. 1401.) 

1. ILLEGAL CONTRACT.— A contract between a sheriff who was, at the time, ex 
officio tax collector of his county, and another, under which each party was 
tofurnish equal amounts of money to be invested in county scrip, the profits 
of which were to be equally divided, was illegal. The object of such a con- 
tract was for the sheriff to do indirectly, through another, for the benefit 
of both, an act which the law prohibited him from doing directly. In such 
a case the law forbids relief to either party in enforcing an account and set- 
tlement between them, they never having settled. Following Riley v. Jor- 
dan, 122 Mass., 233; Anderson v. Powell, 44 Iowa, 22, and other cases cited 
in the opinion. 

9, DISTINGUISHED.— This case distinguished from De Leon v. Trevino, 49 Tex., 91. 


Aprrat from Navarro. Tried below before the Hon. L. D. 
Bradley. 
The opinion states the case. 


Simpkins & Simpkins and F. N. Read, for appellant, cited: Bartle 
vy. Coleman, 4 Pet., 184. Vice of the settlement enters into con- 
tract. 49 Tex.,92; 17 Am. Rep., 11; 13 Am. Rep., 448, 737; 8 Am. 
Rep., 595; 3 Am. Rep., 678, 706; 12 How. (U. 8.), 79; 21 How., 
425; Booth v. Hogdin, 6 Tenn., 405; 17 Mass., 258; 2 Shepley (14 
Mass.), 322; 4 Serg. & Rawle, 159; 12 How., 84; 11 Wheat., 59, 
331; 6 Ohio St., 404; Bartlett v. Vinor, Carth., 252; 10 Binney, 
107; 2M. & W., 149; 16 Central Law Jour., No. 16, p. 302; 3 Am. 
Rep., 710; Woodsworth v. Bennett, 43 N. Y., 273; Gray v. Hook, 
4 Comst., 449; 5 Bing. N. C., 76; 21 N. Y. (7 Smith), 490, 495; 
Dillon v. Allen, 26 Am. Rep., 148-9; 46 Towa, 299; 43 N. Y., 273; 
1 Cowp., 341; 28 Am. Rep., 786; 32 Tex., 54; 3 Am. Rep., 708; 
4 Pet. (U.S.), 184; 11 Mass., 368; 3 Ga., 176; 23 N. H., 128; 81 
Penn., 353. 


Breedlove & Ewing, for appellee, cited: De Leon v. Trevino, 49 
Tex., 88; Pfeuffer v. Maltby, 54 Tex., 454; Boggess v. Lilly, 18 Tex., 
200; Lewis v. Alexander, 51 Tex., 579; Brooks v. Martin, 2 Wall., 
70; Planters’ Bank v. Union Bank, 16 Wall., 483; Sharp v. Taylor, 
2 Phillips Ch., 801; Faikney v. Reynous, 4 Burr., 2069; Petrie »v. 
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Hannay, 3 Term, 419; Breslin ». Brown, 24 Ohio St., 565. 


Stayton, Associate Justice.— The petition in effect alleged that 
about October 1, 1876, the appellee entered into a verbal agreement 
of partnership with the firm of H. A. Wood & Co., the object and 
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purpose of which was to deal in county scrip of Washington county 
each party to furnish an equal amount of capital and divide the 
profits. It further alleged that in pursuance of that agreement the 
appellee paid to Wood & Co. $1,600, which was invested in county 
scrip of Washington county, and for the value of one-half of the 
county scrip bought by the partnership, and undisposed of on the 
3d of October, 1876, a recovery was sought. 

At the date of the alleged agreement H. A. Wood had a partner, 
but that partnership was dissolved, and the fact that it ever existed, 
and as to whether or not it had any connection with the matter 
between Smith and Wood, is of no importance in this case. 

Wood died testate, and the appellant is the executor of his will, 
A claim was presented to him for allowance, which, after allowing 
some credits, amounted to $1,289.05, which was rejected. 

Among other defenses, the appellant answered that the contract, 
if any existed, between Wood and Smith was illegal and void, in 
that, at the time the agreement was made, Smith was the sheriff 
and ex offic/o tax collector of Washington county, and forbidden by 
law to deal in county scrip. ‘ 

The answer further alieged that if any money was paid by Smith 
as and for the purpose alleged, that the same was so paid while he 
was sheriff, and that if any county scrip was bought with any 
money furnished by Smith, or any scrip received from him, the 
same was bought or received while Smith was sheriff and ex officio 
tax collector. 

The answer also denied that there had ever been any settlement 
between Wood and Smith, or between Smith and Wood’s represent- 
ative, or that there had been any promise by Wood or his repre- 
sentative to pay to Smith any sum of money, and that if any profit 
had accrued from the sale ef scrip that the same was derived from 
an illegal contract, which the court, it was claimed, had no power 
to enforce. A demurrer was sustained to this part of the answer, 
and this is assigned as error. 

If Wood and Smith made an agreement, while Smith was the 
sheriff of Washington county and ex officio tax collector, to buy 
and deal in the county scrip of that county for the mutual benefit 
of both parties, the contract was certainly illegal; for the statutes 
then in force made it a criminal act for any officer of a county to 
become directly or indirectly interested in the paper of such county, 
and this prohibition continued after an officer had gone out of office 
until he made a final settlement of his official accounts. 

The statute bearing upon the subject is as follows: “ Any officer 
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of any county in this state, or of any city or town therein, who 
shall contract, directly or indirectly, or become in any way interested 
in any contract, for the purchase of any draft or order on the treas- 
urer of such county, city or town, or for any jury certificate, or any 
other debt, claim or demand for which said county, city or town 
may or can in any event be made liable, shall be punished by fine 
of not less than ten nor more than twenty times the amount of the 
order, draft, jury certificate, debt, claim or liability so purchased or 
contracted for.” Penal Code, 248. 

“Within the term ‘officer,’ as used in the preceding article, are 
included ex-officers until they have made a final settlement of their 
official accounts.” Penal Code, 249. 

These provisions of the statute are broad, and embrace every 
county officer, and every character of debt or claim against a 
county. 

By entering into such an agreement as is alleged in the petition 
and explained in the answer, to which the demurrer was sustained, 
it cannot be denied, if that answer be true, that Smith, while an 
officer of Washington county, made a contract to become, and did 
become, directly and indirectly interested as owner, in paper evidenc- 
ing the debt of the county, and this in violation of the criminal law 
of the land, and that the county scrip for the value of which this 
suit is brought was acquired ugder that illegal agreement. 

The general rule is, that courts of justice will not lend their aid 
to one who bases his claim for relief upon his own illegal act or 
agreement. Holman v. Johnson, 1 Cowper, 343. 

This rule is founded upon broad and wholesome grounds of public 
policy, and a different rule would lead to the encouragement of vio- 
lations of the law; for if relief could be given in such cases, the 
criminal would balance the profits to be made out of the prohibited 
contract against the penalty, and if the former preponderated he 
could and would commit crime without any other loss than a dim- 
inution of profits, if detected and convicted. There is no ground 
upon which a contract to violate a criminal law, and thereby defeat 
its purpose, can be sustained. 

In this case the plaintiff makes the contract between himself and 
Wood, and the payment of the money under it, the sole basis and 
measure of his claim for the value of one-half of the county paper 
purchased under it. Without the agreement he shows no title 
Whatever to the scrip. 

The answer sets up the facts which make the agreement alleged 
and relied upon by the plaintiff illegal, but this does not affect the 
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question. The question, however presented, still remains: What 
was the purpose of the agreement upon which the plaintiff relies? 
The answer alleges the facts which show its illegality, and invokes 
an inquiry as to the truthfulness of its averments, but it in no way 
relieves the plaintiff from his reliance upon the agreement as the 
foundation of his action. Sampson vw. Shaw, 101 Mass., 152; Han. 
auer vw. Woodruff, 15 Wall., 439. 

It has been often said that the test whether a cause of action 
connected with an illegal transaction can be enforced at law is 
Whether the plaintiff requires any aid from the illegal transaction 
to maintain his case.e While this is a correct rule, it may not go far 
enough to meet all the cases which may arise, upon which, under 
well settled principles, the courts would refuse relief upon the 
ground of the illegality of the transaction. Hanauer v. Woodruff 
15 Wall., 489. This rule, however, goes far enough to include this 
case. The plaintiff claims the value of one-half of the scrip. Why? 
Because while sheriff he made the agreement set out, and, in pursu- 
ance therewith, furnished the money with which the paper was 
bought. Thus is he compelled to set out the agreement, illegal as 
it is shown to be by the answer, as the sole basis of his right. 

The object and purpose of the contemplated partnership was to 
do indirectly through Wood, for the benefit of both, that which the 
law prohibited Smith to do directly, and it had no single purpose 
legal in its character. 

In such a case as is made by the pleadings we believe that the law 
forbids relief to either party in the way of forcing an account and 
settlement between them, they never having made a settlement 
themselves. Riley v. Jordan, 122 Mass., 233; Todd v. Rafferty’s 
Adm’rs, 30 N. J. Eq., 260; Watson v. Murray, 26 N. J. Kq., 263; 
Snell v. Dwight, 15-19; Anderson v. Powell, 44 Iowa, 22; Bartle 
v. Coleman, 4 Pet., 187; Woodworth v. Bennett, 43 N. Y., 274; 
Blythe v. Lovinggood, 2 Iredell’s Spon 22; Howell v. Fountain, 3 
Kelly, 177; Fletcher v. Watson, 7 Gratt., 13; Wills v. Abbey, 27 
Tex., 203; Shelton v. Marshall, 16 Tex. 360; Seidenbonder ». 
Charles, 4 8. & R., 160-173. 

The fact that Wood may have given a receipt evidencing the 
transaction does not alter the rule. We are referred to the case of 
De Leon ». Trevino, 49 Tex., 91, among others, in support of the 
ruling of the court in sustaining the demurrer to the answer. 

In ‘that case it was not conceded that the original transaction, out 
of which the debt for which the notes sued upon were given, Was 
illegal, and the decision is based upon the fact that the parties had 
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voluntarily settled all matters between them immediately connected 
with the original transaction claimed to have been illegal. 

That this is so is evidenced by the concluding paragraphs of the 
opinion having reference to the contracts sued upon: “ That they 
are collateral to, and not a part of, the illegal contract, which had 
been, by voluntary settlement, fully completed and ended before the 
contract or undertaking upon which the suit is brought was entered 
into. Such contracts are, therefore, regarded by the courts as 
standing upon an altogether different footing from a renewal of, or 
a new security given for, an original illegal contract.” 

The facts of the case now under consideration do not bring it 
within the line of that decision and those cited in the opinion in 
that case; hence there is no necessity, if it be admitted that the 
original transactions between De Leon and Trevino were illegal, in 
this case to review the opinion in that case. 

The opinion in that case, however, recognizes the correctness of 
the conclusions to which we come in this case. In the course of the 
opinion in that case it is said: “If the notes sued upon had been 
given to carry on the illegal enterprise, instead of in settlement of 
it, the taint of the contract would have attached to the notes, and 
appellees could not maintain an action upon them. But the answer 
merely shows that, by reason of the illegal character of the enter- 
prise in which the parties had been engaged, appellant’s intestate 
could not have been forced to an accounting with appellees, or to 
pay or give his notes for the amount found to be due from him to 
appellees on such accounting.” 

The other assignments of error need not be considered, as they 
present matters not likely to arise on another trial. 

For the error of the court in sustaining the demurrer to the de- 
fendant’s answer the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered November 22, 1883.] 





J. M. Extper v. H. H. McLane. 


(Case No. 4269.) 


1, PLEADING — ReFeREE.— A charge that a referee refused to "hear evidence 
offered by one of the parties, without stating the materiality of the evidence, 
and what it was, is bad on exception. A report made by a referee stands 
upon the same footing as the verdict of a jury. 
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2. PLEADING.— Where a recovery of land is based on the report of a referee, to 
whom the parties had agreed to submit the question of the true location 
of a line, with a stipulation that the referee should examine that line, an 
answer charging that the referee did not examine the line is good on de- 
murrer; nor is the fact material that the report of the referee shows that he 
made the examination as required. 

3. OBJECTIONS.— An objection to the report of a referee that the referee could 
only act in the event another first chosen declined to act, and that his report 
or award could not be received until it was shown that the one first selected 
declined to act, comes too late when made for the first time on appeal. 


Arpeat from Wilson. Tried below before the Hon. Everett 
Lewis. 

The appellee (plaintiff below) in his petition stated that he owned 
a tract of one thousand two hundred and eighty acres of land in 
Karnes county, fronting on the southwest side of the San Antonio 
river— its lower line commencing at a corner on the river and 
running S. 45 W., some five thousand varas. Just below him the 
defendant owned a league of land, also fronting on the river, and 
that the line above described was the common boundary between 
them. A dispute arose between them as to the precise locality of 
this line,—the defendant insisting that it was plainly marked on 
the trees bordering the river for some distance from its banks; but 
the plaintiff claiming that this line was not the true line, but had 
been marked long after the original survey was made. 

To settle this dispute amicably, they, on the 19th day of June, 
1876, entered into a written agreement to the effect that Joseph A. 
Tivey (a surveyor known to them both) should make an examination 
of this marked line, and if he found it to be the true line he should 
so report; but if he did not find it to be the true line, then he should 
survey, mark out and establish the line between the two surveys, 
should make his report, and that the report, together with the writ- 
ten agreement, should be filed and recorded, and should be taken 
and accepted by both as the dividing line. But if Tivey could not 
act, then they named John W. Kinney, who should act in his place. 

The petition stated that Tivey, being unable to act in the matter, 
Kinney undertook the duty, and finding upon examination that the 
Inie claimed by the defendant was not the original but a more 
recent line, proceeded to survey, run and mark out the northwest 
line of the league, “by beginning at the upper front corner and 
running a line parallel with the lower or southeast line of said 
league, S. 45 W. to the back line.” . . . That his report with 
the written contract had been recorded, ete. (The contract was 
made an exhibit.) He charged that the defendant had, nevertheless, 
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taken possession of the land above the line so marked out and estab- 
lished, cut trees, etc., to plaintiff's damage, ete. 

December 1, 1880, the defendant filed his amended answer, in 
which he set out the northwest boundary line of the league, alleged 
that the line was well marked in the original survey, and was still 
visible on the trees which were marked when the survey was made. 
Among his objections to the report of Kinney were, that Kinney 
did not make an actual survey of the league; that he did not run 
the southeast line; did not establish the southwest corner; that in 
running across the league from south to north he did not actually 
survey and measure the distance, but ascertained it by guess and 
estimation of the two thousand six hundred and fifty varas, whereas 
the real distance was over two thousand seven hundred varas; that 
he did not examine the marked line claimed by the defendant to be 
the true northwest line; nor did he make any effort to find said line, 
but refused to receive from defendant any evidence as to its locality ; 
that the survey made by Kinney was made in the interest of plaint- 
iff and to the prejudice of defendant, ete. 

Prayer that the report be set aside, that the line be established 
by decree of the court, and for general relief. 

Plaintiff filed general and special exceptions to this answer. 
Plaintiff filed a replication in which he controverted the allegations 
of the answer. 

Plaintiff's exceptions to the amended answer were sustained, and 


judgment was rendered establishing the line reported by the sur- 
veyor. 


Stayton, Lachey & HK leberg, for appellant. 
Howard and LTarrison, for appellee. 


Decany, J. Com. Arr.— The first assignment of error is that the 
court erred in sustaining the plaintiffs exceptions to the original 
answer. Upon this we can only say that as the answer is not in the 
record we must presume that the court acted properly. 

The second is that the court erred in sustaining the exceptions to 
the amended answer. Our opinion is that this assignment must be 
sustained. It is true that most of the allegations are vague and in- 
definite, and are very objectionable on that account. For instance, 
there is an allegation that the referee refused to hear evidence as to 
the locality of the northwest line claimed by the defendant. This 
looks like an imputation of unfairness to the referee; yet in our 


opinion the allegation was wholly insufficient. In the first place, 
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the report of a referee upon the facts stands upon the same footing 
as the verdict of a jury. MclILugh v. Peck, 29 Tex., 142. In the 
second place, averments in pleading will be taken most strongly 
against the pleader. Suppose, then, that the referee did reject the 
proffered evidence. As the pleader does not tell what the evidence 
was, or show that it was material, we must conclude that it was 
immaterial and that the referee did right in disregarding it. 

But there was one allegation, at least, which was specific and 
which went to the very vitals of the controversy. That was the 
averment that the referee did not examine the line claimed by the 
defendant as his northwest line, in order to ascertain whether it was 
the true line. By the terms of the agreement between the parties, 
it was the first duty of the referee to make a careful examination 
of that line, and if he found it to be the line originally surveyed as 
the northwest line he was to establish it as such, and the contro- 
versy would be at anend. It may be answered that the report of 
the referce shows that he did examine this line. That does not 
mend the matter. Here was an allegation, under oath, that the 
report was false, and that the referee did not examine the line. The 
exceptions admit it to be true, and thus admit that he failed to 
perform the first duty, and one among the most important duties 
committed to him. 

The third assignment is that the court erred in admitting in evi- 
dence the report or award of the referee Kinney, as shown by 
defendant’s bill of exceptions. Appellant does not insist on this 
assignment in his brief, but he raises the same point in his fifth 
assignment which is taken to the order overruling the motion fora 
new trial. 

The point is this: By the agreement of the parties Tivey was to 
establish the line, and there was no agreement for Kinney to act un- 
less Tivey declined or was unable to perform the work. Now 
appellant insists that Kinney’s report should not have been received 
without first showing that Tivey had declined or was unable to per- 
form the duty. This would have been a valid objection if made at 
the trial, but it comes too late when made for the first time upon 
appeal. 

Our opinion is that the judgment should be reversed and the 


cause remanded. 
REVERSED AND REMANDED. 


[Opinion approved November 27, 1833. ] 


Associate Justice Srayron did not sit in this case. 
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J. F. Eyvnar v. F. W. Reap er an. 


(Case No. 4657.) 





1. APPROPRIATION OF PAYMENTS.—If a creditor having several debts against a 
debtor receive money with instructions to appropriate it to one of them, it 
must be thus appropriate |, and its appropriation being once thus directed, 
cannot be afterwards changed by the creditor without the debtor’s assent. 

9, SAME.— The mere execution and delivery after payment of a receipt, showing 
the appropriation of the payment otherwise than as directed when payment 
was made, imposes no obligation on the debtor to have the receipt corrected, 
and works no estoppel on the debtor’s right to enforce the appropriation of 
the payment in the manner first directed by him. 


Arrrat from Navarro. Tried below before the Ion. L. D. 
Bradley. 


PR. C. Beale, for appellants, cited: Tartwell v. Jackson, 7 Tex., 
581; Cravens v. Booth, 8 Tex., 249; O'Brien v. Hilburn, 9 Tex., 299; 
Chubb v. Johnson, 11 Tex., 477; Allen ». Urquhart, 19 Tex., 481; 
Dunham v. Chatham, 21 Tex., 244,607; Baily v. Trammell, 27 Tex., 
827; Page v. Arnim, 29 Tex., 69; Fitzgerald v. Turner, 43 Tex., 82, 
192; Gatling v. Rodman, 6 Ind., 289; Drake v. Glover, 30 Ala., 
382; McIntosh v. Smith, 2 La. An., 756; Glidden v. Strippler, 52 
Pa., 400; Wicks v. Fitzpatrick, 1 Ilumph., 400; Kerr on Fraud & 
Mistake, pp. 149, 150. 


Read & Read and Frost, Barry & Le, for appellees, cited: Page 
v% Arnim, 29 Tex., 53; Burleson v. Burleson, 28 Tex., 383; Scoby 
v. Sweatt, 28 Tex., 713; Barnett v. Pool, 23 Tex., 520; Love ». 
Barber, 17 Tex., 212; O’Brien v. Hilburn, 9 Tex., 299; Ryan ». 
Maxey, 43 Tex., 192. 


Stayton, Assocrare Jusricr.—O. A. Eylar, being the holder of 
several notes executed by J. F. Eylar, one of which was secured by 
avalid deed of trust upon his homestead, caused the trustee to 
advertise the property for sale. This suit was brought to enjoin the 
sale, upon the ground that the debt secured by the trust deed had 
been paid. The injunction was dissolved, but the bill was not dis- 
missed. After the injunction was dissolved the court required the 
defendant with sureties to execute in accordance with the statute a 
refunding bond. This was done, and the property was sold by the 
trustee pending the suit. 

It was not denied that certain moneys had been paid by the 
plaintiffs to the defendant, but it was claimed by the plaintiffs that 
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at the time the money was paid it was directed to be appropriated 
upon the note secured by deed of trust upon their homestead, while 
the defendant claimed that he had properly appropriated it in par- 
tial liquidation of the other notes which he held. 

The testimony of both of the plaintifs went directly and un. 
equivocally to prove that they directed the money at the tima it wag 
paid to be applied in payment of the note secured by trust deed, 
The testimony of the defendant tends to negative any such direction, 
The largest payment seems to have been made about the 18th of Jan- 
uary, 1877, and the suit to enjoin the sale of the homestead was 
instituted on December 29, 1879. 

Some time after the money was paid, O. A. Eylar executed a re- 
ceipt for it, which was as follows: 

**Corstcana, Texas, January 18, 1877. 

“ Received of J. F. Eylar the sum of ($205) two hundred and five 
dollars, which I have credited on general account. This is in receipt 
for all moneys received up to this date, January 18, 1877. 

“Orniver A. Eyrar.” 

A part of the money paid seems to have been the separate prop- 
erty of the wifeof J. F. Eylar. Some time after the receipt was 
given, it was. read by Eylar and wife, and to that part of it which 
recited that the money was paid on general account they both ob- 
jected, but it does not appear that they made their objection known 
to the defendant, nor that they ever called the attention of the de- 
fendant to the form of the receipt which he had given. 

«The defendant in his own testimony did not deny that he was di- 
rected to appropriate the money as claimed by the plaintiffs at the 
time he received it, but states that some time after the money was 
paid, J. F. Eylar told him his wife insisted that the money should 
be appropriated in discharge of the debt secured by lien upon the 
homestead, to which the defendant says he objected, and that there- 
upon J. F. Eylar told him to appropriate the money as he pleased. 

The cause was tried without a jury, and the court did not pass 
upon the question whether the plaintiffs, at the time the money was 
paid, requested it to be appropriated to the payment of the debt 
which was secured by lien upon the homestead; nor did the court 
pass upon the question whether, if such direction was given at the 
time the money was paid, J. I’. Eylar subsequently authorized it to 
be otherwise appropriated. 

The court, however, beld that Mrs. Eylar, having seen the receipt 
given to her husband of date January 18, 1877, and having taken 
no steps to have the same canceled or changed until the filing of 
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the suit, and that she, not having notified O. A. Eylar of her objec- 
tion to the receipt, had acquiesced in the appropriation of the pay- 
ment and was estopped to set up claim to the contrary. 

The rule in reference to the appropriation of payments is that the 
debtor may designate to what particular debt a payment shall be 
applied, where he owes more than one distinct debt to the creditor, 
and that such designation precludes the creditor from otherwise 
appropriating it. Proctor v. Marshall, 18 Tex., 66; Taylor v. Cole- 
man, 20 Tex., 776. And, it seems, if a creditor receives money with 
direction to appropriate it on a named debt, it must go to the speci- 
fied debt, no matter what the creditor may say at the time, and that 
an appropriation once designated cannot be changed by the creditor 
without the debtor’s assent. Wharton on Contracts, 923; Levystein 
eal. v. Whitman e¢ al., 59 Ala., 345; Reed v. Boardman, 20 Pick., 
443; Benjamin on Sales, 746. 

If Evlar and wife paid money to O. A. Eylar and directed him to 
appropriate it to the payment of the debt which had a lien upon 
their homestead, the simple fact that he may have subsequently 
given them a receipt which declared the money was received on 
“eeneral account,” or even upon some other named debt, would 
not make it incumbent upon the debtor, nor upon his wife, to take 
any steps to have the receipt changed, or in default of such action 
be precluded from insisting that the money should be appropriated 
as they had directed it to be. 

Their silence after they had once spoken, and directed, as the law 
authorized them to do, that the money should be appropriated in a 
certain way, could not confer upon the creditor any right to divert 
it; nothing less than the consent of the debtor can confer such right 
after he has once directed to what debt the money shall be applied. 

In the absence of such consent, if the creditor applies the money 
toa different debt to that which he is directed to apply it at the 
time the money is paid, he does so in his own wrong, and from 
such act no estoppel can result in his favor from the silence of the 
debtor. 

Having once received the debtor’s instructions, which fix his rights, 
it is his duty to obey them; and if, failing to do so, he attempts to 
apply the money to another debt, he cannot complain if the law 
compels him properly to apply it, even though thereby he loses the 
debt to which he attempted to apply it, by the same becoming 
barred by the statute of limitation. 

Under the evidence, there were two issues of fact upon which the 
rights of the parties depended: ist. Did J. F. Eylar and wife, when 







































é 


390 Im. v. Ossorne. [Tyler Term 





es 


Syllabus. 





| 


they paid the money, direct it to be appropriated on the debt 
secured by lien upon their homestead? If this be answered in the 
affirmative, then the right of the plaintiffs was established as claimed 
by them, unless the second issue was found against them. 9d, If 
Eylar and wife directed the money to be appropriated to the lien 
debt, did Eylar afterwards agree that the creditor should apply it to 
another debt? If so, then the creditor might so appropriate it, un- 
less the money or a part of it was the separate property of the 
wife and this fact was known to the creditor. 

As neither of these questions of fact was passed upon by the 
court, we deem it more likely to subserve the ends of justice to re. 
verse the judgment and remand the case, than upon the record 
before us to reverse and here render: and it will be accordingly so 
ordered. 

REVERSED AND REMANDED. 


[Opinion delivered November 27, 1883.] 





J. J. Tim v. B. J. Osnorne et at. 
(Case No. £68.) 


1. COMMUNITY D=BTs.— Upon the death of the wife the common proporty is held 
by the husband for the payment of community debts, and the ce eased wile’s 
portion descends to her children subject to the right of the husband to use 
it in payment of such debts, and of creditors to enforce against it their com- 
munity demands. 

2. ACTION — COMMUNITY DEBTS.— In a suit by one claiming land under twosales, 
one under a trust deed and the other an execution or judgment, both alleged 
to be for community debts, the heirs of the deceased wife of the defendant 
debtor intervened, alleging it to be community property, and claiming an 
interest of one-half in the property. The plaintiff asked that in the event 
his purchases at trust sale and execution were not valid, the property might 
be subjected to the satisfaction of the judgment debts he held against the 
community estate, and he alleged insolvency of the defendant and of the 
community estate. Held, that it was proper for the court to settle the rights 
and equities of all the parties grow.nz out of the subject of litigation, and it 
should not have sustained a demurrer that deprived the creditor of a relief 
he was entitled to when seeking to enforce marital debts against the com- 
munity property chargeable with their payment. 


Appear from Kaufman. Tried below before Hon. J. E. Dillard, 
special judge. 
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J. J. Till, for appellant. 
No briefs on file for appellec. 


Wit, Curer Justice.— The statement of facts found in the 
transcript appears to have been filed after the adjournment of the 
term of court at which the cause was tried, without any order of 
court allowing this to be done. Ilence we can take no notice of the 
statement, and must determine the appeal without reference to it. 
Ross v. McGowen, 58 Tex , 603. 

Of the errors assigned, we shall consider only the one which 
brings in review the ruling of tke court below sustaining the inter- 
venors’ demurrer to the plaintiff's amended answer to their plea of 
intervention. 

The attitude in which the parties stood before the court at the 
time this demurrer was sustained, so far as necessary to state them 
for the purposes of this opinion, was about this: Hill was claiming 
the lots in controversy from Osborne, under purchases made at two 
public sales; one under a deed of trust, and the other under an ex- 
ecution. Ilis allegation was that the deed of trust had been given 
to secure a community debt of Osborne and his deceased wife, and 
the judgment on which the execution issued had been recovered on 
a similar demand. Osborne was defending against IIill principally 
on the ground that the deed of trust and judgment, and the sales 
under them, passed no title to the land; and the intervenors were 
claiming an interest of one-half in the property as children of de- 
fendant and hisdeceased wife, alleging it to be community property. 

Plaintiff claimed to be owner not only of the judgment under 
which the execution sale took place, but owner or part owner of 
other judgments against Osborne, which were charges upon the lots 
in controversy. Ile asked that, in the event his purchases at trust 
and execution sale were not valid, the lots might be subjected to the 
satisfaction of the judgment debts he held against the community 
estate of Osborne and the mother of intervenors. Ie alleged, too, 
in further support of his praver, that Osborne, the intervenors, and 
the community estate of Osborne and his deceased wife, were all 
insolvent. 

The exception of the intervenors which we are considering was 
aimed at that portion of plaintiff's pleadings which sought to sub- 
ject the lots to the payment of IIill’s judgments. The language of 
the judgment sustaining the exception shows the ruling of the court 
to have been that, whilst the lots might be subjected to the 
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judgment under which they had been sold, they could not be made 
to satisfy the other judgments held by Hill against the ce mmunity 
estate. Why the court held the lots subject to the payment of one 
judgment and not of the others does not appear from the record 
nor from the argument of counsel. It is probable, however, that it 
was for the reason that the judgment on which the execution issued 
was alleged to be a lien upon the lots, and there is no such allega. 
tion as to the others. 

The judgment holding this lien might be entitled to a preference 
over the others, but should the lots sell for more than enough to 
pay off this lien, there is no reason why the balance should not be 
applied to the payment of other debts for which the property was 
chargeable. In other words, it would be proper in ordering the 
sale to decree that it be made on account of all these debts, 
and that the purchase money be applied, first, to the satisfaction of 
the judgment having the preference lien, and next to those which 
were charges against the property of an inferior nature. And if, 
upon trial, it should be shown that these last debts were proper 
ebarges against the premises in controversy, but that neither the 
supposed judgment lien nor any other claim existed against them 
by reason of such judgment or the debt for which it was rendered, 
the decree should provide for a sale of the lots to satisfy those 
claims alone which were valid charges against the property. By 
holding that the property could not be subjected to the payment of 
any of the jadgments but one, the court deprived the plaintiff of 
the right to such a decree, and in effect decided that he could not 
in this suit obtain satisfaction of any debt he held against the com- 
munity estate of Osborne and wife except such as might be secured 
by a judgment lien. 

As the community estate, upon the death of one of the sponses, 
passes to the survivor charged with the community debts, and is 
liable to be sold by such survivor, or under execution to satisfy such 
debts, the court, in making this relief, must have acted upon the 
idea that a community creditor couid not have his right to such sale 
determined and enforced in a suit like the present. Pasch. Dig.,, 
arts. 4646, 5611; Jones v. Jones, 15 Tex., 143; Brackett ». Devine, 
25 Tex. Sup., 194; Tucker ». Brackett, 28 Tex., 336; Carter v. 
Connor, Austin term, 1883. Under these sections of our statutes, 
and the decisions upon them and other similar provisions, it is well 
established that, upon the death of the wife, the common property 
is held by the husband for the payment of such debts; and that 
the deceased wife’s portion descends to her children, subject to the 
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right of the husband to use it in payment of such debts, and 
creditors to enforce? against it their community demands. 

In the last cited case the marital relation was likened to a _part- 
nership, and it was said that upon the dissolution of the firm by the 
death of one of the members, “What the heirs of the deceased 
spouse receive is the remainder of the interest of such <dangy after 
the community debts have been paid.” See Story on Part., § 360. 

Taking the plaintiff's allegations, therefore, as true, under the de- 
murrer, these judgments were a charge upon the interests both of 
the intervenors and the defendant in the property sued for. 

The intervenors were in the position of parties owning an interest 
in property, which interest is charged with the payment of debts, 
coming into court to assert full title and asking for possession of 
the same. Their claim was against the owner of the very debts 
with the payment of which the property was charged. Cannot the 
owner of these incumbrances in the same suit (the claimants not 
offering to redeem by paying off the debts) have his charge en- 
forced and the property sold in satisfaction of his debts? 

If he is not permitted to plead his judgments in this suit the inter- 
venors recover the property, but it is in their hands still chargeable 
with these very debts, and they could be enforced against the lots 
by the plaintiff. Ife could obtain executions upon his judgments if 
they have been kept alive, or sue upon them as in case of ordinary 
debts, and finally collect them by a sale of the very property re- 
covered by the intervenors. Carter v. Connor, supra. There can 
be no necessity for such a circuity and multiplicity of actions under 
our system, the theory of which is that all controversies growing 
out of the same subject matter must be settled in the same action. 

The intervenors, as we have seen, occupy the same position as heirs 
of a deceased partner, and as such they are seeking in this case to re- 
cover their ancestor’s interest in partnership property, before the firm 
debts are paid. They are seeking this relief both as against the surviv- 
ing partner and a creditor of the | partnership whose debts are brought 
to the notice of the court, and are a charge upon the very property 
sought to be recovered. It is the surviving partner’s duty to see that 
these firm debts are satisfied before this property vests absolutely in 
the heirs. Failing to perform that duty, the creditor should cer- 
tainly be allowed —all parties necessary for the particular case 
being before the court — to enforce his charge against the property 
and secure a partnership debt likely to be lost through the negli- 
gence of the survivor, or his collusion with the heirs of the deceased 
partner. 
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If the heirs of a deceased partner should go into equity against 
the survivor and pray that the affairs of the firm be wound up, and 
the defendant should make no defense, nor set up the outstanding 
liabilities of the firm, we believe that a creditor could intervene oak 
have satisfaction of his debt ordered out of the firm assets before 
any portion of them could bedeereed to the heirs. If so, why should 
not the creditor have such relief when already a party to a suit in 
which the heirs seek to recover their share of the partnership estate, 
notwithstanding the firm debts owned by the creditor have not been 
paid? 

Again, he who goes into equity to recover property which is 
chargeable with a debt held by the defendant, alleging that such 
debt does not exist, is liable to have the defendant alleg ro the exist- 
ence and validity of the debt and have the charge enforced against 
the property. 

In this cause Osborne denied the fact that Llill’s debts were such 
as the property in dispute was liable for. The intervenors came in 
and sought to take advantage of that allegation, and recover the 
property from the party owning the debts. The creditor, Till, recon- 
vened, and averring the validity of the debts, and that they were 
a charge upon the lots in controversy, prayed that satisfaction of 
them might be decreed out of the property. 

The fact that the defendant, the intervenors and the community 
estate were all insolvent strengthen the plaintiffs claim to the 
equity he sought in the cause. In case he failed to subject the lots 
to the paymentof his judgments, and the intervenors should recover 
their half of them, the probability was that his debts would never 
be satisfied. When the court, by a proper decree pertinent to the 
subject matter of the cause, could prevent this injustice, and settle 
the rights and equities of all the parties growing out of the subject 

of litigation, it was its duty to make such decree. It should not 

have sustained a demurrer that deprived a creditor of a relief he 
was entitled to when seeking to enforce marital debts against the 
community property chargeable with their payment. 

For the error of the court in sustaining the demurrer the judg- 
ment is reversed and the cause is remanded. 

REVERSED AND REMANDED. 
° 


[Opinion delivered November 27, 1883.] 


[Associate Justice Wesr did not sit in this case.] 















Carro v. Carro. 





Opinion of the court. 





Mary C. Carro v. Mary Carno. 
(Case No. 1558.) 


1. Vexvr.— The statutory exceptions to the rule under art. 1198, Rev. Stat. (which 
requires suits to be brought against a defendant in the county of his 
domicile), are for the benefit of the plaintiff, and confer on him the right to 
choose between different counties in bringing his suit, in the exercise of 
which the courts will not control him. If a fraud upon the jurisdiction is 
attempted by the plaintiff, it may be made available by plea setting that 
fact up. 


Arrrat from Vanzandt. Tricd below before the Ilon. T. J. 
McCord. 

The appellant instituted this suit in the district court of Vanzandt 
county for the partition of certain real and personal property alleged 
to be owned in common by the intestate of appellant and defend- 
ants in this suit. Appellant alleged in her petition that some of the 
defendants in this suit resided in Vanzandt county, and that a por- 
tion of the land, for the partition of which this suit was instituted, 
was situated in Vanzandt county. Defendants pleaded to the juris- 
diction of the court on the ground that the property in controversy 
was nearly all situated in Kaufman and Hunt counties, and that the 
defendant, Mary Carro, who is charged to be in possession of most 
of the personal property, was a resident of Kaufman county, and 
that all the property in controversy was inherited by all the parties 
to the suit from one Andrew Carro. The court sustained the plea to 
the jurisdiction. 


Burge & Lussell, for appellant. 
No briefs on file for appelleo. 


Wii, Curer Jusricr.— Article 1198, Revised Statutes, provides 
that “no person who is an inhabitant of this state shall -be sued out 
of the county in which he has his domicile,” except in certain cases, 
which are set forth in the act itself. Some of these exceptions are 
peremptory, requiring positively that suit must or shall be com- 
menced ina particular county, without reference to whether or not 
it is the domicile of the defendant. All of such exceptions are 
founded upon special reasons which make it important that the gen- 
eral rule on the subject of venue should be varied as to the cases 
included in them. Those exceptions which are of a dissenting char- 
acter are provided for the benefit of the plaintiff, and give him choice 
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between different counties in selecting the place in which he wil} 
commence his action. Kinney v. McClecd, 9 Tex., 78. 

A case may arise falling under two or more of the exceptions, 
If these are all discretionary, being enacted for the advantage of 
the plaintiff, we see no reason why he should not have the full bene. 
fit of the enactment, and be allowed to choose which of them he 
will adopt. 

The plaintiff might, in this case, if she had sned for the recovery 
of the personal property mentioned in her petition, have sued in 
Kaufman county, for there the defendant in possession of it resided 
and the property was situated. 

If the case could be treated as a suit concerning an inherited 
estate, then appellant could have sued in Kaufman county, where 
the principal portion lay. But there is no peremptory requirement 
in either of the two above cases — which are those provided for by 
the ninth and tenth exceptions,—that the suit shall be brought in 
accordance with them, if any other clause of the eleven hundred 
and ninety-eighth article permitted it to be brought in another 
county. 

The twelfth exception did permit it to be brought in the county 
where any portion of the property was situated, or any of the de 
fendants resided, it being a suit for partition, and the plaintiff 
elected to proceed under that clause, and we see no reason why that 
election should be disallowed. 

If the suit were not in fact for partition, but under the guise of 
such a proceeding the plaintiff had instituted it for another purpose, 
this should have been alleged in the plea. On the face of the peti- 
tion no such purpose appears, nor does the answer make any aver- 
ment to the effect that anything else except what might legitimately 
be determined in a partition suit was sought to be brought into the 
controversy. 

We think the court below erred in holding that Vanzandt county 
did not have jurisdiction of the suit under the pleadings, and for 
this reason the judgment is reversed and the cause remanded. ’ 


REVERSED AND REMANDED. 


[Opinion delivered November 27, 1883. ] 
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Tue T. & P. Ry Co. v. Jonn Cartrton. 


(Case No. 1554.) 


in any respect, which are well recognized, for the determination of the lia- 
bility of a railway company either to a passenger or an employee. 

2. MASTER AND SERVANT.— While it may be wrongful as to the parent to employ 
a minor aged eighteen years in a business contrary to the wish of the parent, 
yet this does not deprive the son of the power to make a contract by which 
he may obtain necessary employment,-and a contract so made creates 
between a railway company making it, with the son, and the son, the rela- 
tion of master and servant. The duty of the former, however, in reference 
to care towards the latter, increases in proportion to his want of capacity. 
Following Railroad Co, v. Miller, 51 Tex., 274, and Hamilton v. G. H. & S. 
A. R’y Co., 54 Tex., 562. 

8. SamE.— To deny to such a minor, on whose labor a helpless father depended 
for a support, as in this case, the right to contract and to establish thereby the 
relation of master and servant, would be to deny the right to live by honest 
toil. 

4, NEGLIGENCE — CHARGE OF CoURT.— A charge of the court in a suit for dam- 
ages by the father of such a minor, who was fatally injured in coupling cars 
while employed on a railroad, which ignored the fact that the minor was 
an employee, and which left the jury to infer that the simple fact of hiring 
the deceased and putting him to work in a place and at a business in which 
his father did not wish him to labor, was of itself such negligence of the 
railway company as would entitle the father to recover, is error. 

5. RAILWAY COMPANY.— No railway company is required to receive and haul a 
car of another road which is so defectively constructed or otherwise unsafe 
as manifestly to imperil the life or limb of an employee. 


Aprrrat from Kauffman. Tried below before the Hon. Green J. 
Olark. 


Leake & [enry, for appellant. 
J. J. ill, for appellee. 


Srayron, Associate Justice.— The cause of action in this case, as 
stated in brief of counsel for appellant, is found ta be substantially 
correct, and is as follows: 

“Plaintiff brought this suit against the defendant for damages, 
alleging that defendant unlawfully and wrongfully procured and 
caused the plaintiff's son, William Jefferson Carlton, of the age of 
eighteen years, or about that age, under the parental authority and 
control of plaintiff, without his consent to quit the service of plaint- 
iff and to enter into that of defendant, whereby plaintiff was de- 
prived of the services and society of his son for a long time, to wit, 
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thirty days, and greatly troubled in mind; that his son while in de. 
fendant’s employment as aforesaid, and working on its line of rail- 
road between Marshall and Jefferson, in the state of Texas, was on 
the 16th day of January, 1889, inj meh so that on the 24th day of 
said month he died; that theson was sober, industrious and dutiful, 
and plaintiff was old, poor, infirm and needy; that deceased had for 
years contributed to the support of plaintiff, who had reasonable ex- 
pectation of its continuance; that his son, prior and up to the time 
of his injury, earned $2.50 per day, most of which was applied to 
the support of plaintiff, and plaintiff had reasonable expectation of 
receiving support from him to the amount of $500 annually during 
plaintiff's life, and plaintiff, at the death of his son, had reasonable 
expectation of fourteen years’ continuance of life. 

“ Plaintiff further alleges that he is the only surviving parent and 
only beneficiary of the said William Jefferson; that said injuries, 
wounds and bruises, of which his son died, were caused by the neg- 
ligence of defendant, and by the defendant’s then and there using 
cars of dangerous construction to the employees engaged in coup- 
ling them; that said cars were of peculiarly dangerous construction 
to said William Jefferson while engaged in coupling them by reason 
of their having ‘duffing bumpers’ on their ends; that his son was 
not informed or skilled in said dangerous business of brakeman, all 
of which was known to defendant; that his son was wanting in the 
caution and discretion necessary in such dangerous employment, and 
defendant, who knew said facts, did not exercise due care and pru- 
dence in employing him. 

“ He charges that said injuries were occasioned by some negligence 
on the part of defendant — some want of care, skill and precaution 
on its part unknown to plaintiff.” 

There was a judgment for the appellee for $2,500. 

On the trial, it appeared that on or about the 26th December, 1879, 
the son, with the consent, or at least with the knowledge and with- 
out objection from the father, was employed to work in the appel- 
lant’s yard at Sherman. The testimony is somewhat conflicting as 
to what his duties were in the yard, and also as to the familiarity of 
the son with the duties of a brakeman. 

On the same day the son was employed he was sent off on the 
road as a brakeman, and this seems to have been done contrary to 
the wish of the father. After being absent for some days the son 
returned home, and was then told by his father to remain at home 
until his return in the evening, but the son did not do so, and re- 
turned to the train, with which he seems to have stayed, acting as 
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brakeman, until about the 16th January, 1880, when, in attempting 
to couple cars, he was injured so that he died about the 24th of the 
same month. 

There is no evidence showing that the cars which the son was 
coupling at the time he was injured were in any respect defective, 
nor that the injury resulted from any neglect of the appellant to 
furnish safe road, cars and appliances, and careful and competent 
servants to conduct its business. 

It appears that the son was in his nineteenth year, a man in stat- 
ure, weighing about one hundred and eighty pounds, and that he was 
a person of ordinary intelligence and prudence for one of his years. 

In instructing the jury the court, among others, gave the follow- 
ing charge: “If the jury are satisfied, from the evidence, that plaint- 
iff is the surviving father of William Jefferson Carlton, and that the 
said William Jefferson was employed by the defendant as a brake- 
man upon its trains, and that while he was engaged coupling its 
cars he received injuries from which he afterwards died, caused by 
the negligence or carelessness of the defendant, its agents, servants 
or employees, and that the deceased did not, by his own negligence 
or carelessness, contribute to his own death, the jury should find 
for the plaintiff.” 

Throughout the case the court seems to have been of the opinion 
that the act of sending the son upon a train, without the consent of 
his father, to act as brakeman, was in itself an act of negligence, such 
as would not only prevent the relation of master and servant from 
existing between the railway company and the son, but as would 
also enable the father, under the statute, to maintain an action for 
damage sustained by the death of his son. There was, as before 
said, no proof of negligence by the appellant such as would render 
it responsible in damages for an injury, resulting in the death, toan 
employee. 

If the action was based upon a father’s common law right for loss 
of services of his son, it may be true, although the injuries which 
the son received resulted in death, that he could maintain his action 
if the son was employed without his consent, and was thus with- 
drawn from his service, or if employed with his consent to perform 
certain labor, his son was afterwards without his consent placed at 
labor more hazardous, through which he was injured. The petition 
and charge of the court, however, presented a case based| npon the 
statute, giving to certain persons an action for injuries resulting in 
death, and it is, therefore, unnecessary to consider what would be the 
measure of damages in an action for loss of services alone. 
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We have, then, the question whether the mere act of employing 
a person less than twenty-one vears of age, with the consent of his 
father, to perform a given kind of lab: or, and afterwards, the minor 
consenting, placing him in a different position and employment, 
will constitute such negligence as will sustain an action under the 
statute for an injury resulting in the death of the son. The eyi- 
dence tends to show that the duties of brakeman on the road did 
not expose to greater danger than would employment in the yard, 

This question must be determined by considering whether, if the 
son had been injured, but not fatally, under the same ¢ ircumstances 
in which he was fatally injured, he could have maintained an action 
for such injury. 

The statute provides that “ The wrongful act, negligence, careless. 
ness, unskilfulness or default mentioned in the preceding article 
must be of such character as would, if death had not ensued, have 
entitled the party injured to maintain an action fer such injury,” 
R. S., 2900. 

In determining whether the party injured could have maintained 
an action had he survived, we must look to his relation to the rail- 
way company; for the same liability does not exist to all persons 
for an injury inflicted. The statute under which this action is 
brought does not change in any respect the rules well recognized 
for the determination of the liability ef a railway company, either to 
a passenger or employee. 

To a passenger, injured by the negligence of the employees of a 
railway company, acting within the line of their employment, a lia- 
bility exists; not so in all cases in which an employee is injured by 
the negligence of some other person engaged in the same common 
employment; upon the contrary, the cases are exceptional in which 
the employee can recover damages resulting from the mere negli- 
gence of other persons in the common employment, and are con- 
fined to those cases in which the employee is by the master empow- 
ered to do those things which pertain to the master’s duties to the 
servant, as well as to all other persons; and even these cases are sub- 
ject to qualifications. 

While it may have been wrongful as to the father to employ the 
dleceased in a business contrary to his wish, yet this did not deprive 
the son of the power to make a contract by which he might obtain 
necessary employment; and a contract so made created between the 
railway company and the son the relation of master and servant; 
the duty of the former, however, in reference to care towards the 
latter increased in proportion to his want of capacity. 


























Tue T. & P. 


Vy Co. v. CARLTON. 





Opinion of the court. 





—— 


The contract as between them would fix the relationship. The 
duties arising from it, on the part of the master, in reference to the 
care due to the minor, would vary with the character and hazard of 
the employment and the intelligence and capacity of the child to 
comprehend and avoid any danger attendant in the business in 
which he is engaged. Such we understand to be the rule laid down 
in Railroad Co. v. Miller, 51 Tex., 274; and in Hamilton v. G. TH. & 
§. A. R’y Co., 54 Tex., 562; and in Coombs v. New Bedford Cordage 
Company, 102 Mass., 572; Hill v. Gust, 55 Ind., 45; N. & OC. R. R. 
Co. v. Elliott, 1 Coldwell, 620; King v. B. & W. R. R. Co., 9 Cush., 
112; ©. & G. E. R. Co. v. Harney, 28 Ind., 32; 2 Thompson 
on Negligence, 977; O. & M. Rh. KR. Co. v. Tindall, 13 Ind., 
367. 

The risks incident to the performance of the duties of brakeman 
were within the contract of service made between the appellant and 
the deceased, and the same rules as to liability and obligation would 
have to be applied between them as would be applied in any other 
case in which the servant is injured while in the master’s employ- 
ment, limited only by the requirement resting upon the master more 
fully to advise an inexperienced minor of any danger incident to 
the business than he is required to do in the case of an experi- 
enced person engaged in the same business. 

It has been frequently held that, where a master hired to another 
a slave to work in a given business or place, and the hirer subse- 
quently, without the consent of the owner, placed the slave in a 
business or place more hazardous than that contemplated in the 
original contract of hiring, a recovery could be had for the value 
of the slave lost while-engaged in and by reason of the more haz- 
ardous business or place; but those cases have no analogy to the 
case before us. The slave had no power whatever to contract, nor 
in any way to create the relation of master and servant between 
himself and another person. The minor has such power; and while 
as against his father he cannot defeat his right to have his services 
by contracting them to another person, yet as between himself and 
such other person the relation of master and servant may be cre- 
ated by his contract; and especially so when sueh contract is made 
for the purpose of obtaining employment necessary to his own 
support, as in this case it appears to have been. The father seems 
to have been unable to make a support, by reason of ill health, for 
himself and family, and for some time prior to the death of his son 
the latter seems to have obtained employment wherever he could 
find it, and out of the proceeds of his labor to have supported him- 
VoL, LX— 26 
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self and to have contributed to the support of his father and the 
other members of the family. 

Under such circumstances to deny the right to contract, and to 
establish thereby the relation of master and -servant, in some Cases, 
would be to deny the right to live by honest toil. The law imposes 
no such disability, sedulously as it guards the rights of minors, 

Had the deceased not died, but brought this suit to recover dam- 
ages for the injuries received in the manner shown in the record, he 
certainly could not have been heard to say that the employment of 
himself, under the circumstances, was such an act of negligence as 
would have entitled him to recover. He would have had to show 
such facts as would ordinarily entitle an employee of age to recover, 
unless it appeared that his inexperience and want of knowledge of 
the danger of his position, and proper manner of avoiding it, was 
such as to have made it the duty of the appellant to warn him 
upon these matters, and that it had failed in this duty. 

In reply to an answer of the appellant, averring due care in hay- 
ing safe road, cars, appliances thereto, and careful and capable serv- 
ants, and alleging the want of due care in the person injured in the 
performance of the duties which he had undertaken, if the action 
was by the person injured, would it avoid such an answer for the 
injured party to reply, Yes, this is all so, but at the time you em- 
ployed me you did so with a knowledge that I was a minor, and 
that my father did not consent to the contract which I made with 
you? As between the parties to the contract such a reply would be 
of no avail. 

We are of the opinion that the charge of the court did not pre- 
sent the true issues in the case, and that it was misleading, in that it 
ignored the fact that the injured person was an employee, and left 
the jury to infer, as counsel claim in this court, that the simple fact 
of hiring the deceased and putting him to work in a place and at 
a business in which his father did not wish’ him to labor, was of 
itself such negligence of the appellant as would entitle the appellee 
to a verdict. 

In view of the fact that it is not shown by the evidence that the 
cars which belonged to another company and were being hauled by 
the appellant’s road, and in the coupling of which the deceased was 
injured, were defective or in any way unsafe, although constructed 
in some respects differently from those owned and operated by the 
appellant, it does not become necessary to determine the degree of 
care necessary to be exercised by one railway company, in reference 
to the construction and safety of cars belonging to other roads, 
which it may haul over its own road. 
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It is, however, certainly true, that the statutes of this state do 
not compel any railway within this state to receive and haul a car 
of another road, which is so defectively constructed, or otherwise 
unsafe, as manifestly to imperil the life or limb of a single employ ee. 

Nor do we deem it necessary to consider the question of proxi- 
mate and remote cause, in view of what we have already said, For 
the errors indicated the judgment is reversed and the cause re- 


manded. 
REVERSED AND REMANDED. 


(Opinion delivered November 30, 1883.] 





H. & T. C. R’y Co. v. W. S. Hoox, Apw’r. 
(Case No. 1541.) 

1, STATUTES CONSTRUED.— Art. 1882, Revised Statutes, has no application to 
any matter which does not properly and strictly pertain to the estate of the 
decedent. Hence, any money which might be recovered from a railway 
company for the benefit of the parent of one who had been killed by its 
negligence, could in no event be paid to creditors or distributed generally 
to heirs. under the statute of descents and distribution, and hence could 
form no part of the estate. This construction of the statute is not affected 
by the fact that the law confers power on the administrator or executor to 
prosecute the action, if suit be not brought within three months after the 
death of the deceased by the parties entitled to the benefit of the action. 

2. DAMAGES.— See statement and opinion for facts under which a verdict for 
$2,000 damages, and judgment thereon, was affirmed, 


Arrrat from Navarro. Tried below before the Hon. L. D. 
Bradley. 

On the 6th day of September, 1880, W. L. Gilleland, a brakeman 
in the employ of the H. & T. C. R’y Co., was one of a crew — Jno. 
Good, conductor — who boarded and took charge of a freight train 
of appellant, at Corsicana, to run a trip from Corsicana to Denison 
and return, the northern division of appellant’s line of railway, the 
train consisting of eighteen box and stock and lumber cars; Gille- 
land was braking on the front cars, and E. A. Clanton, the other 
brakeman, the rear cars. The train left Corsicana between six and 
seven o'clock in the evenmg. At Rice, a station ten miles north 
from Corsicana, the rear brake man cut off a part of the train, and 
the balance of the train moved on beyond the north end of the 
switch for the purpose of b: icking on the side track, the brakeman 
Clanton operating the switch. “After passing the switch, the en- 
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gineer signaled with whistle for brakes to be applied. Gille 
land was seen, it being about eight o’clock and dark, to move to 
the brake on an M., K. & T. stock car, and his light — lantern — 
immediately disappeared. Clanton, the brakeman at the switch, at 
once signaled the engineer, and the train was stopped. 

Gilleland was found about one hundred and fifty feet from the 
north end of the switch and some four or five feet west of the track 
with “one leg and arm mashed about off,” by being run over by 
cars, from effect of which injury he died on 10th September, 1880, 

On the Ist of June, 1881, W. S. [look in vacation applied to the 
county judge of Navarro county for temporary letters of adminis. 
tration on the estate of W. L. Gilleland, deceased, which were on 
the same day granted, specially authorizing him “to employ counsel 
in and about the business of the estate, to demand, receipt, sue for 
and collect any and all liquidated and unliquidated claims due said 
estate, and to generally do and perform all acts necessary to the 
care and preservation of said estate.” 

Gilleland at the time of his death owed no debts, and had no 
property except exempt property, his clothes, and what the company 
owed him as wages for four trips. Hook administered on Gille- 
land’s estate, under the advice of his attorneys, for the purpose of 
bringing this suit. ; ‘ 

On the 28th of June, 1881, W. S. Took filed his application for 
permanent letters of administration on the estate of Gilleland; at 
the July term following of the county court he was appointed per- 
manent administrator of the estate and qualified as such on the 
day of , A. D. 1881. The appellee while temporary adminis- 
trator, on the 22d of June, 1881, filed his original petition, instituting 
suit against the appellants for the sole use and benefit of Mary J. 
Gilleland, who was the surviving parent of Gilleland, deceased, 
seeking a recovery of damages on account of the death of her son 
W. L. Gilleland, alleged to have been occasioned by the negligence 
of appellants. 

Defendant filed: 1. Plea in abatement, alleging, in substance, 
that onthe 22d June, 1881 — date of filing of plaintiff's original 
petition,— plaintiff was only the temporary administrator, acting 
under special authority, and not empowered thereby to institute this 
suit. 2. General demurrer. 3. Special demurrer. 4. General de- 
nial. 5. Special pleas: of care on part of defendants; of contribu- 
tory negligence. 6. Special plea of statute of limitations. 

A trial was had which resulted in a verdict and judgment in favor 
of the plaintiff for the sum of $2,000. 
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The plaintiff alleged that Gilleland was a brakeman in defendant's 
employ; that he was stationed on a box-car next toa flat. That 
there was no chain on the brake-rod, of which Gilleland was igno- 
rant. That at a signal from the engineer for brakes at Rise he 
attempted to apply the brake, and expecting to meet the usual 
resistance in turning the crank or brake-wheel, in consequence of 
there being no chain attached to the brake-rod, he was violently 
thrown from the car and run over by defendant’s train, from which 
he received injuries which resulted in death. These were plaintiff's 
allegations of defendant’s negligence. 

Gilleland went aboard the train at Corsicana; he was killed at 
Rice, ten miles from Corsicana, about one hour after he went aboard 
the train. Corsicana was an inspecting point. It was not the duty 
of Gilleland to inspect the train before going aboard. There is no 
testimony that the brake was used on the trip before Gilleland at- 
tempted to use it at Rice. The testimony conflicts as to the neces- 
sity to use the brake before getting to Ric ve. ifanson says there was 
only one occasion to use brakes, which was at the water tank. All 
the witnesses agreed that the rear brakeman applies the brakes at 
the tank, but Clanton says front man sometimes assists. At Rice, 
Gilleland was ordered to apply the brakes for the purpose of stop- 
ping the train. Ife was seen to apply one braké, others were called 
for,and he was seen to go to the brake, set his lamp down, catch 
hold of the brake-wheel and then disappear. The train was stopped 
and Gilleland found a few feet from the track with his leg and 
arm mashed off, from which he died. The car from which he fell 
was inspected. Ilanson says at Garrett, Clanton says at Dallas, and 
no brake-chain was on the braking machinery. The braking ma- 
chinery was not complete and perfect without the chain; the brakes 
could not be applied without the chain. The car inspector gives 
special attention to brake-chains, and is very careful to see that all 
cars have chains, and to supply defects when discovered. There 
Was no evidence that the car from which Gilleland fell, or the train 
on which he was working, was inspected at Corsicana. Philips says 
he has no recollection of ever having inspected either the car or the 
train, but says it is his duty to inspect all trains, and of course, he 
discharges his duty! Appellants proved by Quinland that Philips 

was a competent man, but failed to prove by Philips that Quinland 
Was a competent man. If the chain were to brake while the brake is 
being applied there would be danger of falling. There was some 
ev ide nce to the effect that brakes, even when not in order, might be 
handled in a particular manner so as to avoiddanger. If there Was 
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no chain on the brake it would be an open defect and easily dis. 
covered by the car inspector. 

Gilleland had been working on railroads for about eight years, 
He had the reputation of being an excellent workman. He wag 
shown to have been acting in a prudent and cautious manner when 
he attempted to set the fatal brake. 

After defining contributory negligence the charge proceeded ag 
follows: “If the party injured by his own carelessness contributed 
to the injury, or might by the exercise of ordinary care, such ag 
prudent men generally would have used under similar circumstances, 
have avoided the injury, he cannot recover. The law required of 
Gilleland, as brakeman, for his own self-protection, the use of such 
ordinary care in the performance of the duties of his position ag 
prudent men under similar circumstances would employ; and if the 
testimony shows that the defendant in the first instance was guilty 
of negligence in the want of the use of due care and reasonable 
diligence, as before stated, in having on said car a defective brake, 
by means of which the said Gilleland was thrown from the same 
in his attempt to use said brake, and thereby received said injuries; 
and if the testimony further shows that the said 4rilleland, by his 
own ordinary negligence in not using such means and_ precautions 
as were proper and usual with prudent brakemen generally, under 
similar circumstances, thereby contributed to his own injury, so that 
the same would not have happened but for this mutual contributory 
or co-operative negligence of both, then the plaintitf would not be 
entitled to a verdict.” 


Frost, Barry & Te, for appellants, cited: Wharton on Neg, 
§ 421; Parrott v. Wells, 15 Wallace, 524; Centre v. Finney, 17 
Barb., 94; Beazley v. Denson, 40 Tex., 428; Mims v. Mitchell, 1 
Tex., 443. 


R. S. Neblett, for appellee. 


Srayton, Assocrare Justice.— The appellee qualified as temporary 
administrator of the estate of W. L. Gilleland on June 21, 1881, 
and on the next day brought this action for the benefit of the 
mother of Gilleland, to recover, under the statute, damages alleged 
to have accrued through injuries by him received through the neg- 
ligence of the appellant, from which he died on September 10, 1880. 

At the July term of the county court for Navarro county, the 
appellee was appointed administrator of the estate of the deceased, 
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and qualified. The order appointing the appellee temporary admin- 
istrator empowered him “ to employ counsel in and about the busi- 
ness of said estate, to demand, receipt, sue for and collect any and 
all liquidated and unliquidated demands due said estate, and gen- 
erally to do and perform any and all acts necessary to the care and 
preservation of said estate.” 

After the appellee qualified as administrator he filed no pleading 
suggesting his appointment and qualification until December 17, 
1881, at which time he filed an amended original petition. It is 
claimed that the appellee, as temporary administrator, had no power 
to institute this suit, and that the claim was barred at the time he 
filed the amended original petition. 

If the damages to be recovered could be considered asa part of the 
estate of the deceased, the powers conferred by the order appoint- 
ing the appellee temporary administrator were broad enough to 
authorize him to institute and maintain a suit upon any character of 
claim in which the estate might be interested; but we are of the 
opinion that art. 1852, I. S., has no application whatever to any 
matter which does not pertain properly and strictly to the estate of 
the decedent. The sum, which may result from an action such as 
this, could in no event become a part of the estate to be disbursed 
to creditors, or distributed among heirs under the general statutes 
of descent and distribution, and is therefore no part of the estate. 

The statute under which this action is brought provides: “ If 
the parties entitled to the benefit of the action shall fail to commence 
the same within three calendar months after the death of the de- 
ceased, it shall be the duty of the executor or administrator of the 
deceased to commence and prosecute the action, unless requested by 
all of the parties not to prosecute the same.” 

This statute, within itself, and without reference to the powers 
which an executor or administrator, regular or temporary, may have 
under the statutes regulating the administration of the estates of 
deceased persons, prescribes who may institute and maintain suits 
of this character. It is a special power conferred upon the person 
who may be executor or administrator, not because the matter per- 
tains to the estate, but because the legislature deemed the persons 
who might be executors or administrators, more likely than others, 
to be proper persons to maintain suits to preserve and enforce the 
rights of the beneficiaries named in the act. The power might have 
been given to any officer of the county, without reference to whether 
they had any connection with the estate of the decedent or not, or 
might have been given to any other person. 
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The appellee, although he had not all of the powers of an admip. 
istrator, was nevertheless an administrator when he brought the 
suit, and it did not abate when he ceased to be the temporary and 
became the regular administrator. 

The suit was brought and prosecuted to final termination in the 
district court by the same person for the use and benefit of another 
named person, and we see no good reason to doubt the power of the 
appellee under the statute to institute and maintain the suit ag 
administrator. 

It has been held, under statutes similar to our own, that an 
administrator might be appointed for the purpose of bringing suit, 
although there was no property of the deceased within the state in 
which the letters were taken out. IJlartford R. R. Co. v. Andrews, 
36 Conn., 213. 

In this case it is not necessary to inquire whether the institution 
of a suit of this eharacter, by an unauthorized person, for the use of 
another, could be sustained, or whether such suit would suspend the 
running of the statutes of limitation. 

The charge of the court, in the particulars pointed out in the 
assignments of error and in brief of counsel, if we look only to the 
designated clauses of the charge, might be held erroneous; but look- 
ing to other parts of the charge, and taking the charge altogether, 
we are of the opinion that the jury could not have been misled in 
reference to the matters complained of. 

A charge cannot be considered in detached portions, for in the 
very nature of things it is impossible in a single sentence to clearly 
convey to the mind of a jury the principles of law applicable toa 
complicated question. 

The issues in the case were clearly stated to the jury in the 
cuarge, and they were informed that the appellee could not recover 
unless the injury was caused in the manner and by the means al- 
leged in the petition. If the injury was inflicted in the manner 
stated in the petition, the court, in the charge given, clearly in- 
formed the jury what degree of care upon the part of the appel- 
lant would relieve it from responsibility therefor, and in so far as the 
first, second and third charges asked by appellant were correct, they 
were substantially given in the main charge. 

Having held that the appellee had the power to institute and 
maintain the suit, it is unnecessary to consider the action of the 
court below in refusing to give the fifth instruction asked. 

The evidence tending to show how and from what cause the de- 
ceased received the injuries which resulted in his death is not all 
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direct, but is of such character that the jury must needs take into 
consideration all of the attendant circumstances in order to arrive 
at a just determination of those matters. 

While we might wish, were we called upon originally to decide 
the case upon the facts, for clearer and more direct testimony, yet 
we cannot say that the verdict is so clearly without sufficient evi- 
dence to support it as to authorize us to set it aside. 

The verdict does not seem to be excessive. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered November 30 1883.] 





JosEPHINE Merputn et AL. v. Joun WILKINS ET AL. 
(Case No. 3317.) 


1, ACQUIESCENCE — BouNDARY.— When a particular line has been acquiesced in 
or recognized by adjoining owners as their common boundary, it affords 
strong presumption that such line is the true dividing line; and though this 
presumption is strengthened by lapse of time, no period has been fixed that 
would render it conclusive. 

2, JUDGMENT.— Strangers to a judgment may rely on it by way of estoppel for 
their protection as against parties to it when they have acted on the faith of 
its recitals to their injury. 

. BOUNDARY — JUDGMENT — EVIDENCE.— When a recital in a consent decree 
recognizes a designated line as the boundary line between the parties thereto, 
such decree is admissible in evidence, not as full proof to establish the true 
boundary when relied on by a stranger to the decree, but as a circumstance 
tending to establish it, to be weighed with other evidence. 

. SamMe.— The effect to be given to such recital would depend upon the degree 
of knowledge of their respective rights possessed by the parties to the decree 
at the time of its entry. 


oo 


_~ 


5, LAPSE OF TIME.—' Lapse of time, as evidence tending to establish acquiescence 
in a designated boundary, would depend for its force as evidence upon the 
degree of information possessed as to his rights by the party sought to be 
affected thereby. See opinion for a case illustrating this rule. 

6. CHARGE OF THE COURT — PRACTICE.—It is improper in the court to empha- 
size in its charge any particular portion of the evidence, unless it certainly 
establishes, as matter of law, some issue involved in the proceeding; but a 
disregard of this rule will only afford ground for reversal when it is caleu- 
lated to mislead the jury. 

LIMITATION. — It is not sufficient that some deed forming a link in the chain 
of title asserted be recorded to enable one to claim the benefit of the statute 
of five years’ limitation; the deel or deeds, under which the party holds 
possession, must be recorded, 


> 
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. SAME.— Possessions, when consecutive and continuous, by successive vendees, 
held in compliance with the statute, will be regarded as one possession under 
the five years’ statute of limitation. 
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Error from Bexar. Tried below before the Ion. George H, 
Noonan. 

Suit by the plaintiffs in error for the purpose of trying the title 
to some thirty-eight town lots situated in the city of San Antonio, 

The property “sued for was described in plaintiffs’ petition as 
“thirty-eight town lots situated in the city of San Antonio, . 
on the east side of the Madre Ditch, about one hundred and thirty 
varas below the Alameda, on the upper and lower side of North 
street, and numbered according to a plot made by G. Freisleben, 
city surveyor, as follows: . . . being the same property known 
as the Gertrudes de Torres suerte, and described in original grant 
and deed as follows: ‘“ One suerte of land with half a day’s water, 
bounded on the north by the lands of Tomas Martines, west by the 
Acequa Madra, south by the Fuentes suerte, and east by vacant 
Jands— having a front of one hundred and twenty varas on Acequia 
Madre.” 

The defendants, by several answers, pleaded “not guilty” and 
the statutes of limitations of five and ten years. They also pleaded 
that the land in controversy was formerly a part of the property of 
Philip Dimmitt, deceased; that in May, 1845, W. E. Jones, admin- 
istrator of the estate of P. Dimmitt, deceased, under proper orders 
from the probate court of Victoria county, where the administra 
tion was pending, sold the property in controversy to Volney E. 
Howard, under whom the defendants claimed; that the land was at 
that time, and for years prior thereto had been, known as the 
“ Fuentes suerte,” was so known by the citizens of San Antonio, 
and was occupied and claimed as said suerte; that it commenced at 
the old stone gate in the east side of Madre ditch. 

The parties agreed that the property in controversy was a part of 
the estate of Philip Dimmitt. The plaintiffs claimed as heirs at 
law of Dimmitt, and the defendants claimed under the sale made 
by W. E. Jones, administrator of the estate, to Volney E. Howard, 
in May, 1845. 

The land in controversy was a part of the Gertrudes de Torres 
suerte. 

The property sold by W. E. Jones, administrator, to Volney E. 
Howard, in 1845, was described in the deed of the administrator to 
Howard as a parcel of land . . . “owned originally by Ramon 
de los Fuentes, who sold to Jose Antonio de la Garza, who sold to 
Baron de Bastrop, whose executor sold to Philip Dimmitt; . . 
bounded on the west by the main ditch, on the east by lands known 
at the time of the purchase by Baron de Bastrop as Royal Lands, 
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north by other lands, at that time owned by Baron de Bastrop, and 
south by the Calle de los Cuartellos, fronting on main ditch three 
hundred varas, and running back along the Calle de los Cuartellos 
four hundred and forty varas, containing twenty-two acres, more or 
less.” 

The deed from Howard to Evans gave the same description of 
the land given in the deed from Jones, administrator, to Howard. 
The deed from Evans to Beck described it as ** bounded on the west 
by the main ditch, extending from the Goliad road up said ditch to 
an old stone dam pointed out by Jose Antonio de la Garza, who 
formerly owned said tract of land; bounded south by the Goliad 
road, extending four hundred and forty varas, and running north- 
east, as designated by the present line of fence; thence west to the 
said stone dam, containing thirty acres, more or less.” 

Beck cultivated the property for some time and then cut it up and 
sold it out in town lots. The defendants claimed under this title. 

It appears from the transcript that Dimmitt owned three suertes 
of land in the city of San Antonio, they being the Martines, Torres, 
and Fuentes suertes, which join each other. 

The order of sale under which Jones sold required him to sell for 
eash, “with appraisement, a sufficient amount of property in the 
county of Bexar as will be sufficient to redeem the lands of said es- 
tate sold in March, 1844, for the taxes of the years 1842 and 1843, 
and to defray expenses of adininistration.” 

Verdict and judgment for defendants. No space can be given for 
even a condensed statement of the evidence contained in the 
voluminous record. 


A. M. Juckson, Jr., for plaintiff in error, on the alleged error of 
the court in emphasizing evidence bearing on a controverted matter 
where the evidence was conflicting, cited: Duffell v. Noble, 14 Tex., 
655; Gray v. Burk, 19 Tex., 231-2; National Bank of Warsaw ». 
Currie, 44 Mo., 91; Parker v. Donaldson, 6 Watts & Serg. (Penn.), 
132. 

On the binding effect of the compromise decree he cited: Hardy 
v. De Leon, 5 Tex., 245; Browning’s Adm’x v. Atkinson, 37 Tex., 
633; IL. & T. ©. R’y Co. v. Hodde & Werner, 42 Tex., 467; Ellis v. 
Mathews, 19 Tex., 3938. 


Waelder & Upson, for defendant in error. 


Warts, J. Com. Arr.—Upon the trial the court, among other 
things, instructed the jury as follows: “The jury will also find for 
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the defendants if they believe that the plaintiffs, by their agree. 
ment, acquiesced in the north line of the Fuentes suerte as occupied 
by J. H. Beck. In determining this question, the jury may take 
into consideration the decree entered by consent in the case of James 
Dimmitt and others against Angel ©. Torres and others, that j is, if 
ratified by plaintiffs, and if the jury believe that the plaintiffs in this 
case are the same plaintiffs that were in the case against Torres, op 
that the present plaintiffs represent all the interests that were repre- 
sented by the plaintiffs in that case.” 

And the court refused to give the following instruction asked by 
plaintiffs in error upon that issue: “ The plaintiffs further ask the 
court to charge the jury that they will disregard the judgment and 
petition in the case of Dimmitt ef a/. v. Torres e¢ a/., and not con. 
sider the same in arriving at their verdict. 

Plaintiffs in error assign as error the action of the court in giving 
the first and refusing the latter instruction. The only ev idence in 
the record upon w hich the charge of the court is based is the con. 
sent decree in the case of Dimmitt and others v. Torres and others, 

Neither of the defendants in error were parties to that suit, nor 
" does it appear that they are privies with any of the parties. 

It may be assumed that the lots there involved were situated on 
the Torres and Martines suertes. The consent decree, after provid- 
ing for a distribution of the lots between the contending parties, 
proceeds to give a general description of the parcel of land upon 
which they were situated, as follows: “The above mentioned lots 
of land are all parts and parcel of and contained in the following 
described tract of land, to wit: one suerte situated in the incorpo- 
rated limits of the city of San Antonio, in the county of Bexar, state 
of Texas, on the east side of the San Antonio rive! and of the upper 

Acequia Madre, and in that part of the city called ‘ Alamo) 
entitled to twenty-four hours of water, situated on the south side of 
the ‘ Alameda,’ and bounded on the north by said Alameda, on the 
west by said Aceguia Madre, on the south by lands formerly belong- 
ing to the estate of P. Dimmitt, deceased, and lately to J. IL. Beck, 
deceased, and on the east by lands of the said city of San Anto- 
nio, which were sold May the 10th, 1860. The said herein described 
suertes having a front of four hundred varas on said ‘ Alameda 
and containing sixteen acres of land.” That decree was made and 
entered on the 13th day of February, 1868, and this suit was com- 
menced on the 18th day of July, 186s. 

In the consideration of the question presented, it should be borne 
in mind that Jones, as administrator of Dimmitt’s estate, had com 
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veyed to Howard the Fuentes suerte, describing it according to the 
Musviption in the title papers. Jloward had conveyed to Evans by 
the same description. Evans, however, in his deed to Beck, instead 
of conveying a tract of twenty-two acres, more or less, conveyed 
thirty acres, more or less, naming therein a stone dam on the 
Acequia Madre as a corner, and bounded the land on the south by 
the Goliad road, reciting in the deed that it was the same land 
theretofore owned by V olney E. Iloward, who purchased it at the 
administrator's sale of the property of Philip Dimmitt, deceased, 
as appeared from the county records. 

Thus the point is narrowed down to this: Do the recitals in the con- 
sent decree, to the effect that the parcel of land in which the lots 
then in litigation were included adjoined on the south lands which 
“ formerly belonged to the estate of P. Dimmitt, deceased, and lately 
to J. Il. Beck, deceased,” furnish such evidence of a recognition of, 
and acquiescence in, that line, claimed by Beck as would authorize 
or support a finding of the jury to that effect? 

The doctrine of acquiescence, as applicable to common_ boundary 
lines, usually has its foundation in lapse of time and matters in pais, 
and may be stated as follows: Where a particular line has been 
acquiesced in, or recognized by, adjoining owners as their common 
boundary, that affords a strong presumption that it is the true line. 
While the presumption is strengthened by lapse of time, yet no 
period has been fixed that will render such presumption conclusive ; 
other considerations than the lapse of time must be considered. In 
this respect each case must be determined by its own particular 
circumstances. Tloyd v. Rice, 28 Tex., 341. 

dut the lapse of time and such other circumstances have no rela- 
tion to the question under consideration, which is, Do the parties, by 
that consent decree, recognize and acquiesce in the particular line 
claimed by the defendants in error? Howard purchased, and, so 
far as appears from the record, only claimed the Fuentes suerte, and 
no particular point is called for in his deed on the Aceqguia Madre as 
his upper corner. 

The language in the- consent decree relied upon by defendants in 
error, we think, is not susceptible of the construction that is im- 
plied by the charge of the court. It appears that the only reference 
to the matter in the decree is in these words: Bounded “on the south 
by lands formerly belonging to the estate of P. Dimmitt, deceased, 
and lately to J. H. Beck, deceased.” The reference is not to the 
line as claimed by Beck or any other person, but is to the line of 

the lands lately owned by Beck. Jones had conveyed to Howard 
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the Fuentes suerte, and it is not shown or claimed that the estate 
had disposed of the other adjoining suertes. It seems to us that the 
legal effect and import of the language used is no stronger against 
the plaintiffs in error than if the . call had been, in so many words, 
for the true northern boundary line of the Fuentes suerte. 

That decree was entered in a suit pending between the plaintiffs 
in error and other parties; defendants in error were not parties to 
that suit. The general rule that judgments are not binding upon 
strangers is so far mutual that strangers cannot té ike advantage of 
the same to affect the parties to thom. There are two recognized 
exceptions to the general rule, the one where some matter of public 
right or duty is determined, such as ferry rights and other fran- 
chises, and the liability to repair roads, sidewalks, etc. Then, 
except as between the immediate parties and privies, such judg- 
ments are only prima facie evidence of the matter determined, 
Wharton’s Law of Evidence, vol. 1, § 794. The other .is where 
strangers have acted upon the faith of recitals in a judgment or 
decree to their injury; then, ordinarily, they can assert it as an 
estoppel against the parties. 

Here the court asserts the proposition, that if plaintiffs in error 
have ratified the consent decree, to which they were parties, and 
which they procured to be entered, then the recitals in that decree 
are sufficient evidence to sustain a verdict against the plaintiffs in 
error, on the ground that they had acquiesced in the north boundary 
lien of the Fuentes suerte as claimed by Beck. As heretofore seen, 
the recitals in the decree, relied upon by appellees for that purpose, 
are not sufficient within themselves to sustain a verdict affirming 
such acquiescence. Acquiescence or non-acquiescence is a question 
of fact to be determined from the facts and circumstances of each 
case. 

It seems to us that when, by the recitals of a consent decree, the 
parties thereto recognize a given line as a common boundary be- 
tween them and adjoining proprietors, that such decree would be 
admissible as evidence in behalf of strangers, not as full proof, 
but as a circumstance tending to establish the fact, and to be consid- 
ered with all the other facts and circumstances in the particular case. 

The effect to be given to such recitals as evidence would greatly 
depend upon the knowledge of the party to be affected thereby, 
respecting the subject matter out of which the acquiescence is 
claimed to arise, and the intention of the party with respect to that 
matter. To illustrate, suppose that such recitals were distinctly 
made in a consent decree, by parties who were fully informed of 
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their rights in the premises, then such recitals would be considered 
strong evidence of the acquiescence. While on the contrary, if they 
were ignorant of their rights, that fact would ordinarily impair the 
force of the recitals as evidence of acquiescence. 

So as to the effect of lapse of time as evidence tending to estab- 
lish acquiescence, if the party is not informed as to his rights, then 
the lapse of time ordinarily would furnish but slight evidence of 
acquiescence. 

The recitals in the decree: under consideration would furnish, at 
most, but slight evidence tending to establish acquiescence, upon the 
part of plaintiffs j in error, in the line as claimed by Beck. For that 
line is not distinctly called for in the decree. But the call is for the 
Fuentes suerte, “ formerly owned by Dimmitt, deceased, and lately 
by Beck, deceased.” Besides, this decree was made and entered but 
five months before this suit was brought, which is of itself a potent 
circumstance tending to show that it was not the intention of plaint- 
iffs in error to recognize and acquiesce in that as the true boundary 
line, to contest which they brought this suit. 

Our conclusion is, that the court erred in giving the instruction 
under consideration. 

Plaintiffs in error also complain that the court, in the charge, gave 
undue prominence to the evidence of the declarations of deceased 
persons as to the corner and the north boundary line of the Fuentes 
suerte; and thereby indicated to the jury the mind of the court as 
to the effect of that evidence. 

Except in those cases where certain evidence as a matter of law 
establishes an issue, it is improper for the court in the charge to call 
the attention of the jury to any particular portion of the evidence. 
The court decides and determines upon the admissibility of the evi- 
dence, while it is the sole province of the jury to determine its credi- 
bility and weight. Everything that is admitted as evidence by the 
court must be received and considered as such by the jury. But as 
to its credibility or weight, that is alone for the jury to determine. 

However it is not every infraction of this rule by the court that 
would authorize or require a reversal of the judgment. That result 
only follows when from the entire record it appears that the error 
Was such as was calculated to mislead the jury, and that the party 
complaining may have been injured thereby. 

The charge, after calling the attention of the jury to the evidence 
as to the declarations of de ceased persons, proceeded in these words: 
“Tf, then, the jury believe from the evidence as to the declarations 
of deceased persons, as above stated, and from the other evidence in 
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the case, that the strip of land or lots in controversy are a part of 
the Seuntes suerte, they will find for the defendants. And they 
will likewise find for defendants if they believe, from the evidence, 
that the administrator of Dimmitt fixed or agreed upon the bound. 
ary or lines of the Fuentes suerte, and that Howard bought said 
suerte with reference to such line,” ete. 

Jones, administrator of Dimmitt’s estate, as a witness for defend. 
ants in error, testified that he was not acquainted with the lands of 
the estate in Bexar county; these lands had been inventoried by a 
previous administrator; that they were pointed out to him on the 
day of sale by Rodriguez, and that a number of persons who were 
desirous of bidding on the land accompanied them, and were 
present when the lands were pointed out to him by Rodriguez, 
That he advertised and sold the land from the description given in 
the title papers of each lot or tract, and so deeded them. 

F. L. Paschal, also a witness for defendants in error, testified, in 
effect, that he was along as an appraiser when [odriguez pointed 
out the land; that he pointed out the lines of the land that was sold, 
and said the beginning corner was at the first stone dam, about one 
hundred and fifty varas below Commerce street; that Rodriguez 
called the land Fuentes suerte; that the old dam was still there, and 
was the first dam below Main street. 

On cross-examination the witness stated that Rodriguez said the 
tract of land in the lines he pointed out contained three suertes and 
a fraction. 

On re-examination he said that it was his understanding that the 
land appraised, and on that day sold to Howard, commenced at the 
stone dam and ran down to Goliad street, and was the property 
pointed out by Rodriguez. 

This constitutes all the evidence in the record as to the declara- 
tions of deceased persons having any reference to the identification 
of the line in dispute, or as to the fixing or agreeing upon the line 
by the administrator of Dimmitt’s estate. It w ould seem that 
Howard knew as much about the location as did the administrator; 
the same means of information was equally accessible to both. 
Now, notwithstanding Rodriguez told them that the lines pointed 
out included three and a fraction suertes; notwithstanding Howard 
purchased and received a deed to but one, and that the most 
southern of the three suertes belonging to the estate, ™ is not 
made to appear that Howard made the purchase, relying upon the 
stone dam as one of the corners of the Fuentes suerte, but from 
the statement of Rodriguez, that the lines he pointed out contained 
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three and a fraction suertes, and the description of the land he re- 
ceived would, when considered with reference to the entire record, 
seem to negative the idea that he did so. 

Whatever may have been Paschal’s impressions as to the land 

ointed out, the statements of Rodriguez, when considered together, 
ought not to have misled Howard in making his purchase. 

In view of the evidence upon which the charge complained of is 
founded, it is probable that the jury may have been misled, and 
that to the injury of plaintiff in error. 

The charge to the effect that plaintiffs in error are bound by the 
acts of Jones, as the administrator of the estate, in establishing or 
pointing out the lines and corners of the land sold by him, when 
considered with reference to the case made by the evidence, is more 
favorable to defendants in error than would be authorized by 
law. 

It appears that as Jones was not informed as to tue location of 
the lands belonging to the estate, he had Rodriguez point them 
out to him. The record does not show that Jones ever pointed 
out, or undertook to establish or fix, any of the lines and corners of 
the Fuentes suerte. Or that he ever made any representations con- 
cerning the land to Howard or any other person. On the contrary, 
he states that he advertised, sold and conveyed the land according 
to the description given in the title papers then in his possession. 

If the representations of the administrator as to the lines and 
corners of land that he is about to sell under order of court could 
have in any case the effect to so bind the estate or heirs as to vest 
in the purchaser title to other lands of the estate than those adver- 
tised and sold, and which sale confirmed by the court, it would have 
to be when the administrator’s declarations as to the lines and 
corners are positive and misleading in character, and the purchaser 
had relied upon such declarations in making the purchase. 

Generally the rule of caveat emptor applies to probate sales. 
Thompson v. Munger, 15 Tex., 523; Williams v. McDonald, 13 
Tex., 322; Ward v. Williams, 45 Tex., 617. 

In the last named case it is in effect held that while, at law, the 
rule of caveat emptor governs a purchase at administrator’s sale, 
in equity there may be such fraud or mistake as would entitle the 
purchaser to relief; but that the burden would be upon him to estab- 
lish such fraud or mistake. 

The evidence does not establish either fraud or mistake, such as 
would have entitled Howard to relief; for it is not shown that he 


was induced to make the purchase, relying upon anything that 
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either Jones or Rodriguez said or did respecting the lines and cop. 
ners of the suerte purchased by him. 

Nor do we find anything in the record indicating that Evang jp 
his purchase from Howard relied upon such representations as might 
have been made by Rodriguez about the lines and corners of the 
tract. On the contrary the recitals in his deed from Howard would 
indicate that he purchased according to the title papers, and the 
description therein contained. And as for Beck, the recitals in his 
deed from Evans repel any such presumption as to him. It is re 
cited therein that the tract is “ bounded west by the main ditch 
extending from the Goliad road up said ditch to an old stone dam, 
pointed out by Jose Antonio de la Garza, who formerly owned said 
tract of land.” 

From a consideration of all the evidence found in the record 
adduced to that issue, it seems clear that the court erred in the 
charge as given. For appellees failed to establish such facts as 
would have entitled Howard, or any one claiming under him, to re. 
lief on the ground of fraud or mistake. And as it is not shown 
that any one acted on what either Jones or Rodriguez said or did 
respecting the lines and corners of the land, there can be no estoppel. 

The rules of law applicable to questions of boundary are familiar 
and need not be further discussed. 

As to the question of five years’ limitation, it has been held that 
to give title to land, the deed or deeds under which the party assert- 
ing the plea holds possession must be duly recorded. That it is not 
sufficient that some deed in the asserted chain of title under which 
he enters is duly recorded. For that would not constitute the 
requisite notice of the character of the adverse possession held by 
the party. Porter v. Chronister, 58 Tex., 56. 

It must not be understood that successive possessions, following, 
and in privity with each other, where there is no break in the posses- 
sion, and each party occupies the land under a recorded deed evi- 
dencing his claim to the land, and where each for the time he has 
been in possession has complied with all the requisites of the statute, 
cannot tack their several possessions so as to complete the bar of 
five years. For under such circumstances the possession of the 
one inures to the other. Brownson v. Scanlan, decided at Austin, 
1883 (59 Tex., 222). 

If, upon the trial, it should be determined ‘that the lots in contro- 
versy are not upon the Fuentes suerte, and that plaintiffs in error 
have not acquiesced in the line, as claimed by defendants in error, 
then the issue as to valuable improvements may become material. 














or 
r, 








1983. ] Scunewer & Davis v. SrePHens. 419 





————————_ 
Statement of the case. 





ee 


The law applicable to such case is discussed and applied in Gatlin 
y. Organ, 57 Tex., 11. . thas 

The remaining errors complained of it is not deemed necessary to 
discuss, as they are such as are not likely to occur on another trial. 
We think that the judgment ought to be 


REVERSED AND REMANDED. 


[Opinion adopted October 26, 1883. ] 





ScunemperR & Davis v. J. D. SrepHens. 
(Case No. 1377.) 

1. STATEMENT OF FACTS.— A statement of facts, certified to by the judge be- 
fore whom the case was tried as an agreed statement, which is only signed 
by counsel for one party, may be considered on appeal, the presumption 
being that it was properly certified. 

9, SaME.— The statement of the judge, made out and filed after the adjourn- 
ment of the term, and improperly copied into the transcript, in reference to 
whether or not a statement of facts was properly certified or approved by 
him, will not be considered on appeal, in the absence of a motion to strike 
out and suppress the statement on account of deceit practiced by one of the 
parties, or their counsel. 

3. PrRacTICE.— An erroneous ruling of the court below will afford no ground for 
reversal, when it is manifest that it did not affect the judgment. 


Arrrat from Comanche. Tried below before the Hon. J. R. 
Fleming. 

Schneider & Davis brought suit in the county court of Dallas 
county against Stephens & Johnson, a mercantile firm doing busi- 
ness in Comanche, on a note for $989, payable at Dallas, and at the 
same time sued out a writ of attachment, which was levied upon a 
stock of merchandise then in the possession of appellee, but which 
had formerly belonged to the firm of Stephens & Johnson. Appellee 
made oath and gave bond for the trial of the right to the property 
under the statute, which were returned to and filed in the district 
court of Comanche county. Appellee claimed that Stephens & 
Johnson were indebted to him in a large sum, amounting to over 
$5,000, and on December 21, 1878, executed a deed of trust, etc., on 
the stock of goods to secure the same, and that they failed to pay, 
the deed of trust was foreclosed, and that he purchased the goods 
and thereby became the true owner. 

Appellants attack the deed of trust and sale on the ground that it 
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was a simulated transaction, claiming that Stephens & Johnson were 
not indebted to appellee, and that the trust deed, sale, ete., was con. 
cocted and gotten up by the parties to hinder, delay and defrayg 
creditors. 

Verdict was returned and judgment rendered for appellee. 


Fleming, Moore & Davis, for appellee, cited: Art. 1490, Paseh, 
Dig.; Ross v. Armstrong, 25 Tex. Sup., 366; Tardiff v. State, 93 
Tex., 171; Lacey v. Ashe, 21 Tex., 394; Sheldon v. Boyce, 20 Tex,, 
830; Kelso v. Townsend, 13 Tex., 140; Withee v. May, 8 Tex., 161; 
Lee v. Kingsbury, 13 Tex., 68; Hutchins v. Wade, 20 Tex,, 8; 
Fulgham v. Bendy, 23 Tex., 65; Cannon v. Tompkins, 22 Tex., 35; 
Hodges v. Longcope, 23 Tex., 155; Madden v. Shapard, 3 Tex., 49; 
Duttield v. Bodine, 2 Tex., 293; Robinson v. Lakey, 19 Tex., 139; 
Milburn v. Walker, 11 Tex., 330; St. Clair v. McGehee, 22 Tex., 6; 
Baldwin v. Dearborn, 21 Tex., 448; Walling v. Kinnard, 10 Tex, 
508; Davis v. Loftin, 6 Tex., 489. 


No briefs for appellant have reached the reporter. 


Warts, J. Com. App.— It is insisted by appellee that the statement 
of facts copied into the record ought not to be considered as such, 
for the reason that it is certified to by the presiding judge as an 
agreed statement, when in fact it is only signed by counsel for ap 
pellants; and also for the reasons stated in the certificate or state- 
ment filed by the judge, subsequent to the adjournment of the term 
at which the cause was tried. Notwithstanding it is certified as an 
agreed statement when in fact it is signed by but one party, the 
presumption will be indulged that it was properly certified by the 
judge. McManus »v. Wallis, 52 Tex., 534. 

The statement of the presiding judge, filed subsequent to the 
adjournment of the term at which the case was tried, will not be 
considered in reference to whether or not the statement of facts 
was properly certified or approved by him. Upon a motion to 
strike out and suppress a statement, on the ground that the judge 
had been induced to approve or certify the same on account of 
deceit practiced by one of the parties or their counsel, supported by 
proper affidavits, the question might be entertained. But this court 
will not entertain that question upon the statement of the judge 
made and filed subsequent to the adjournment of the term. The 
statement of the judge was improperly copied into the transcript. 
Appellants, in their brief, rely upon but one of the errors as 
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signed. Under the rules the others will be considered as waived. 
That relied upon is: the court erred in excluding as evidence a copy 
of the letter claimed to have been written by appellee to F. D. Grice, 
the manager of R. G. Dun & Co.’s commercial agency, at Dallas. The 
contents or substance of the letter is not disclosed by the bill of ex- 
ceptions. However, Grice testified that the letter was dated Decem- 
ber 5, 1878, addressed to him, and was signed Stephens & Shropshire. 
This letter had the effect of causing the agency to make a modified 
report respecting the firm of Stephens & Johnson, to the effect “that 
unfavorable reports existed, but that good authority, who had the 
means of knowing the true condition of Stephens & Johnson’s af- 
fairs, believed them to be solvent and reliable, but we advised dis- 
cretion in new credits, which report was given to our subscribers, 
Schneider & Davis.” Alfred Davis, one of the appellants, testified 
that about the 1st of December, 1878, rumors were rife about the 
insolvency of Stephens & Johnson, but a letter written by Stephens 
& Shropshire to the mercantile agency stated that Stephens & John- 
son were in fine condition, well able to meet all liabilities promptly, 
and refuting rumors by saying they were circulated through jeal- 
ousy. 

J. D. Stephens, the appellee, testified that he did write the letter 
to the mercantile agency, dated December 5, 1878; that at the time 
he believed that Stephens & Johnson were solvent, and would pay 
their debts and liabilities, and that he was of the opinion that they 
were good. 

Without undertaking to determine whether or not the letter 
would or not be admissible under the issues made in this case, its 
exclusion by the court would not constitute such material error as 
would require the reversal of the judgment, for the appellants had 
the full effect of that evidence. It was not only testified to by one 
of the appellants, but was also admitted by the appellee. Hence, 
if it was error, it must be considered immaterial. Able v. Sparks, 
6 Tex., 349; Todd v. Eysart, 23 Tex., 590. 

Our conclusion is that the judgment ought to be affirmed. 


sa AFFIRMED. 
[Opinion adopted November 27, 1883.1 
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T. W. Evans er at. v. M. A. Taytor Et At. 
(Case No. 4162.) 


1, ESTATES OF DECEDENTS — CLAIMS AGAINST ESTATES. — The surviving wife, who 
takes charge of the community property under the statute, occupies a reg. 
tion to the estate and creditors similar to that of an independent executor, 
and her allowance and approval of a claim against the estate gives it no 
right to payment superior to other claims of the same class. 

2. Same.— If a claim against the community estate is not presented to the gur. 
viving wife administering the estate under the statute as survivor, under 
bond to ‘‘ faithfully administer” (Pasch. Dig., art. 5494), and before such 
survivor knows of the claim the estate is exhausted, no right of action exists 
against her or her sureties. But if she, knowing of the existence of the 
claim from having approved it, exhausts the estate in discharging debts of 
the same class, a right of action exists against her and her sureties for a pro 
rata on the claim to which the creditor was entitled. 


Aprprat from Lampasas. Tried below before the Hon. W. A. 
Blackburn. 

Thomas W. Evans, Richard C. Gardner, Wm. R. Hutchinson and 
Wm. B. Milton, composing the firm of Evans, Gardner & Co., of 
the city and state of New York, as plaintiffs, sued Mrs. M. A. 
Taylor, surviving wife of D. W. Taylor, and W. W. Smith and 
Tilford Bean, sureties on her bond as the community survivor. D, 
W. Taylor had been a merchant in Lampasas. He also owned a 
considerable number of cattle, and engaged in buying and selling 
cattle. He died in August, 1872, and in October, 1872, his wife, M. 
A. Taylor, filed with the district clerk an inventory of the community 
estate, and her bond in the sum of $9,292.30, with the other two 
defendants as her sureties. D. W. Taylor had purchased goods of 
plaintiffs to the amount of $512, in 1872. 

In August, 1873, plaintiffs presented their account to M. A. 
Taylor, duly sworn to, and it was allowed by her as a valid claim 
against the community estate. In September the claim was filed 
with the clerk and approved by the district judge. 

Plaintiffs alleged that the community estate was amply sufficient 
to pay all its just debts, and that they, relying on the honesty and 
integrity of Mrs. Taylor, did not seek to enforce their claim by the 
usual legal remedies. Prayer for judgment against defendants, 
etc. The plaintiffs charge that Mrs. Taylor had wasted the com- 
munity estate and had not paid any part of their claim. 

September 26, 1877, defendants answered by a general de 
murrer and special exception that the petition did not show any 
property received or squandered by Mrs. Taylor; that the allega- 
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tions were vague and indefinite and showed no cause of action 
against the sureties. They filed a general denial, alleged that Mrs. 
Tavlor had fully administered all the assets which had come to her 
hands, that the value of the assets which had come to her hands 
was not equal to the amount of the debts of the community paid 
by her —wherefore the liability on her bond had been fully met; 
that the district court had set apart to her, for the use of the family, 
property amounting to $1,060.50, which should be credited on the 
bond. 

Plaintiffs filed a supplemental petition, excepting to the answer for 
that it did not show to what debts the alleged payments had been 
applied; also excepting to the allowance made to Mrs. Taylor of 
$1,060.50 as illegal, she having entire control of the property, and 
not being entitled to the allowance. 

Plaintiffs renewed the charge of misapplication of the assets by 
Mrs. Taylor, and alleged that she had wasted the estate and had 
not applied the assets to the payment of “legally authenticated 
claims;” that the pretended claims alleged to have been paid by her 
were not allowed or approved, and were paid fraudulently and in 
collusion with the parties who held them. That none of these 
claims having been approved by the court, the payments upon them 
were misapplications of the funds of the estate. 

November 14, 1879, defendants, by amendment, renewed the al- 
legations of their former answer. They annex a report which had 
been filed by Mrs. Taylor, showing payments made by her; which 
report had been destroyed by fire. They also allege that she had 
paid debts of the community, amounting to $5,000, which were not 
contained in the report and for which she had no corresponding 
vouchers, and prayed that she be permitted to make proof of those 
payments at the trial. 

Smith, one of the sureties, had died, and his representatives had 
been brought in by scire fucias. Those of the heirs who were not 
minors — protesting against being held to answer— adopted ‘the 
answer of Mrs. Taylor. 

The cause was submitted to the court without a jury, November 
21, 1879, and judgment rendered for defendants. 

On the trial the plaintiffs presented their account for $512 (sworn 
to). It was allowed by Mrs. Taylor August 27, 1873. Approved 
September 13, 1873. 

2d. The bond of Mrs. Taylor and the sureties. 

3d. Proved the death of D. W. Taylor, that he had no separate 
property, and the death of Smith, one of the sureties. 
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4th. The inventory and appraisement, showing property to the 
amount of $9,292.30, and community debts amounting to $1,499.69, 

Sth. Proved by Mrs. Taylor that the claim of plaintiffs was just 
and unpaid, and that there was no separate property. 

6th. Proved that since the death of Smith, one of the sureties, 
his wife had been brought in by seire facias. 

7th. That the note to Embree & Keys for $2,436.45 was paid in 
Kansas, from the proceeds of cattle not inventoried, by Mrs. Taylor, 

8th. That there was stock sold in Kansas (of the community), to 
pay debts in Texas; that the debt to Embree & Keys for $2,436.45 
was so paid; that the inventoried community cattle in Kansas 
brought $15,000 or $16,000. Taylor had paid G. W. Shanklin 
money before his death upon the sale of cattle. Taylor had money 
deposited with Embree, and, before his death, drew $2,000, stating 
that it was to pay the balance he owed G. W. Shanklin. Taylor 
had told the witness (Embree) that he intended to start his son 
Harry in business when he sold his cattle in Kansas. That Taylor 
was an honest man. 

The defendants introduced vouchers, numbered 1 to 26, showing 
the payments by Mrs. Taylor. Of these vouchers, those numbered 
3, 4, 5, 6, 7, 8 and 26 were for moneys paid to G. W. Shanklin. 

The plaintiff objected to the most of these, because the claims 
were not allowed and approved. 

Mrs. Taylor testified that she had paid out all the assets thai had 
come to her hands, and explained some of the payments made by 
her. 

The plaintiffs in their bill of exceptions base their objections to 
the vouchers Nos. 1-26, first, because the claims were not legally 
proven up and allowed. Second, because they were not approved 
by a competent court, and because some of them appeared to be 
duplicates. 

They objected to the testimony of Mrs. Taylor, first, because the 
vouchers were the best evidence. Second, because she had paid no 
part of plaintiffs’ claim. 

The court in signing the bill of exceptions stated that the vouchers 
were proved by Mrs. Taylor to be genuine, and that she had paid 
the amounts mentioned upon just claims against the community 
estate. 

The opinion sufficiently indicates the errors assigned. 


White & Gibson, for appellant. 
A. W. Terrell, for appellee. 














Evans v. TAytor. 








Opinion of the court. 








Detany, J. Com. Apr.— Counsel for appellants insists that the 
surviving husband or wife, who takes charge of the community 
estate under the statute, cannot lawfully pay any claim against the 
estate, unless it has been allowed and approved. 

We cannot assent to this proposition. The survivor occupies a po- 
sition like that of an independent executor, and the allowance and 
approval of a claim in such a case does not give it any superiority 
over other claims of the same class. McLane v. Belvin, 47 Tex., 
493. 

3ut the presentation and allowance of the claim had one effect, at 
least. It informed Mrs. Taylor of its existence as a valid claim, 
and it was allowed by her as such, before she had made any consid- 
erable progress in the settlement of the estate. And when this is 
considered, in connection with the further fact that Mrs. Taylor had 
filed an inventory of property amounting to nearly $10,000, and a 
schedule of indebtedness amounting to less than $1,500, it is rea- 
sonable to suppose that the creditor may thus have been thrown off 
his guard, and rendered less vigilant in pressing his claim for pay- 
ment. 

The condition of Mrs. Taylor’s bond, with which we are now 
concerned, was that she should “faithfully administer the estate.” 
Pasch. Dig., art. 5494. 

One of her duties in this administration was to pay the debts of 
the community, to the extent of the common property. And if the 
estate was insolvent, it would seem, in analogy to an ordinary ad- 
ministration, that she should pay them pro rata. To pay out all 
the assets to one creditor, or to one class of creditors, and send others 
away empty, would hardly comport with her duty to “faithfully 
administer the estate.” 

It was held in Green v. Raymond, 58 Tex., 80, that where a creditor 
failed to present his claim until the surviving wife had exhausted 
the property in the payment of debts, he could not hold her and 
her sureties responsible upon the bond. 

3ut in this case the claim had been promptly presented, and upon 
the trial it was admitted to be a just claim against the estate. 

In our opinion the plaintiffs are entitled to have their claim paid 
pro rata, and, as this was not done, the sureties upon the bond are 
liable to that extent. 

The judgment should be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion adopted November 13, 1883.] 
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Lyp1a E. W. Moss rr at. v. Frorence L. Herstey er ar. 


(Case No. 1314.) 


4 43| 1. WILLS— JUDGMENT.— Under statute giving to the district court original and 
=/ . ° . . . . . . . 
a, exclusive jurisdiction of the probate of wills, its judgment annulling and 


64 31) setting aside a will was conclusive, and in the absence of evidence showing 
that the validity of the will was put in issue by the pleadings, every pre- 
sumption will be indulged in favor of the judgment. 

. Lecacies.— If in the settlement of an estate there is a deficiency of assets, it 
must be supplied, first, from the general legacies, and the special legacies will 
not abate in favor of creditors until the general legacies are exhausted, But 
if special legacies cannot be supplied from the particular fund designated, 
the legatee cannot be compensated out of other effects of the estate. 

3. WILL.— While the husband cannot dispose, by will, of his wife’s community 
interest, yet if he attempts to do so, and she should elect to take under the 
will, she would be thereby estopped from afterwards asserting her right to 
the community. 

4, Same.— The intent to dispose, by will, of the husband or wife, of the com- 

munity interest of the connubial partner, must be evidenced by explicit 
language. A will by the husband, devising ‘“‘ my interest in about one 
thousand six hundred acres of land patented to Rice M. and Mary S. Gate- 
wood,” which was community property, conveyed only the husband’s undi- 
vided half thereof. 

SaME.— Resort may be had to all the provisions of a will in a case of doubt, 
to determine whether it was the purpose of the testator to dispose of his 
wife’s interest in community property. 

6. SamME.— The husband made a deed, conveying community land, which was not 
delivered. Held, that the wife who, as executrix, after the husband’s 
death, refused to deliver the deed (there being no fraudulent intent on her 
part). could not be made liable to parties claiming under the deed for the 
value of their interest in the land lost thereby. 

7. VoID BEQUESTS.— A special bequest to one who was dead when the will was 
made is void. What shall then become of the bequest must be determined 
from a construction of the entire will. 

Same.— Where a special bequest was made to the son (who was already dead), 
and to “‘ his heirs and assigns forever,” with another clause conveying to the 
testator’s wife ‘‘all the remainder of my estate in lands, goods, chattels, 
credits and rights.” but precluding her from disposing of property willed to 
the children, it was held that the property embraced in the void bequest was 
subject to the laws of descent and distribution. 

9. CONSTRUCTION OF WILLS.—The rule which requires the court to submit for 
the consideration of the jury a written instrument, with all the attendant 
facts connected with its execution, when its effect does not depend entirely 
on the meaning of its terms, but on extrinsic facts and circumstances, ap- 
plies to wills. 
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Apprat from Johnson. Tried below before the Hon. Jo Abbott. 
The following statement, adopted by the commission of appeals, 
is made: 
Suit by appellees, Florence L. Helsley and her husband, James M. 
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Helsley, against Lydia E. W. Moss and her husband, James 8. 
Moss, and Mary, or Mollie, Pierce, a minor, alleging that plaintiff, 
Florence L. Helsley, and defendant, Mary Pierce, were the children 
of George M. Pierce, deceased, and his wife, the defendant, Lydia 
E. W. Pierce (now Moss); that George M. Pierce died in 1863, 
leaving Florence L. and Mary, his only surviving children, and 
Lydia E. W., his surviving wife, and leaving a large amount of 
property, consisting of lands and personal property ; that the prop- 
erty went into the possession of defendants, and that they held the 
same, which was and is community property; that plaintiff, Flor- 
ence, was the owner of one-fourth of said property; that there was 
no administration, nor any necessity for any; praying for partition 
of the land and personal property, or for one-fourth the value of the 
personal property, if wasted, etc. Petition filed 24th of May, 1877. 
The defendants, Lydia E. W. and James 8. Moss, answered 17th of 
December, 1877, by — 

1st. General demurrer. 

9d. General denial. 

3d. Special answer, alleging the marriage of Lydia E. W., then 
Lydia E. W. Barnes, with George M. Pierce, on the 6th of Decem- 
ber, 1857. Issue of said marriage, Florence L., one of the plaintiffs, 
Mary Pierce, one of the defendants, and Jackson Hill Pierce, now 
deceased; that George M. Pierce, on the 21st of May, 1863, made 
his will in writing, and died the 17th of July, 1863, in Johnson 
county, Texas; that the will was probated in Johnson county on 
the 28th of September, 1863, and Lydia E. W., the executrix named 
in the will, appointed executrix independent of the court, etc. The 
will gave to Florence L. and Mary Pierce, daughters, and Jackson 
Hill Pierce, son, of the testator, each one-third of the testator’s 
interest in about one thousand six hundred acres of land patented 
to Rice M. and Mary 8. Gatewood, near the town of Buchanan, in 
Johnson county, Texas, and to each of said children one colt and 
one heifer calf and their increase, also one hundred dollars in money 
to each, and to Jackson Hill Pierce, in addition thereto, the testa- 
tor’s library of law books or their proceeds, his compass and gold 
watch. 

He made his wife his residuary legatee and devisee, giving her all 
the remainder of his estate in lands, goods, chattels, ete., and 
appointed her executrix independent of the probate court and with- 
out bond. 

The answer aileges that the defendant, Lydia E. W. Pierce, on 
the 28th day of September, 1863, qualified as executrix, and has 
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ever since acted as such; that Jackson Hill Pierce, one of the lega. 
tees in the will, died the 12th of May, 1863, before the said will wag 
executed, leaving no wife, children, or their descendants; that Flor. 
ence L. and Mary were the only children or descendants of said 
George M. Pierce; that Lydia E. W. was the mother of Jackson 
Hill Pierce, and, as residuary legatee and devisee of the will of 
George M. Pierce, entitled to the share devised and bequeathed to 
Jackson Hill Pierce, deceased. 

The answer further alleged that the interest of George M. Pierce 
in the Gatewood land near Buchanan extended to only about four 
hundred acres, including a part not then located; that said four 
hundred acres was the community property of Lydia E. W. and 
George M. Pierce; that George M. Pierce’s interest was one-half of 
said community land; that the testator could not and did not con- 
vey her half of said community; that Lydia E. W. was ready 
to deliver and set apart to Florence L. and Mary their shares in the 
land devised to them by will and to deliver to them the other prop- 
erty, money, etc., bequeathed to them, and had delivered the stock 
and increase thereof to Florence L. Helsley; that she-had raised and 
educated Florence L. and Mary as directed by the will, and man- 
aged their property, at an expense of at least $2,500 for each of them 
and prayed judgment for that amount in the event of a recovery by 
them beyond the terms of the will; also, set up title to and described 
certain lands conveyed to her by direction of George M. Pierce in 
lieu of the $800, her separate property; claimed the residue of the 
estate not bequeathed and devised to Florence L. and Mary ; claimed 
to have paid all the debts against said estate, costs of probating 
will, etc., ete. 

L. B. Davis, Esq., appointed by the court guardian ad litem for 
the minor, Mary, or Mollie, Pierce, ete., filed pleadings admitting the 
execution of the will of George M. Pierce, his death, the probate of 
his will, the appointment and qualification of Lydia E. W., as his 
executrix, all as alleged by defendants, Moss and Moss, in their an- 
swer; that she as such executrix took all the property belonging 
to the estate in her possession, consisting of two thousand acres 
of land, ete., including the property willed to Mary; that the 
interest of George M. Pierce in the Gatewood land was an 
equal undivided half interest in one thousand six hundred acres; 
that George M. Pierce acquired his interest ‘by agreeing to lo 
cate, patent and pay expenses, the certificates belonging to Rice 
M. and Mary 8. Gatewood; that George M. Pierce and his father, 
Jacob Pierce, agreed between themselves that George M. should 
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do the work and Jacob furnish the money to pay expenses, and 
that they should share the locative interest in the land between 
themselves equally; that Jacob Pierce did furnish the money for 
the same and became entitled to his share in the land under the 
contract; that afterwards George M. Pierce traded to Jacob Pierce 
three hundred and twenty acres of land near Kinnard’s, patented to 
Morgan P. Ellis, assignee of A. Estep, for Jacob’s interest in the 
Gatewood land; that before —— the deeds to the lands George 
M. Pierce went into the C. S. army, and that in 1863 he mind: a 
deed to his father, Jacob Pierce, for the three hundred and twenty 
acres of the Estep land, and at the same time made his will and 
sent the deed and will both together, with a copy of the will and a 
letter, to the defendant, Lydia E. W., which were received by her, 
with instructions to deliver the deed to Jacob Pierce, which Lydia 
E. W. expressed a willingness to do, but failed to deliver; that after- 
wards Jacob Pierce sold all his interest in all lands in Johnson 
county, Texas, to W. Pierce and R. Beall, who after their purchase 
demanded said deed to the three hundred and twenty acres from 
Lydia E. W.; that she refused to deliver the deed, stating that she 
wanted the land near Kinnard’s for the children; that W. Pierce 
and R. Beall were forced to sue for Jacob Pierce’s interest in the 
Gatewood land, and did bring suit in the district court of Johnson 
county, Texas, against the defendants, Lydia E. W. and James 8. 
Moss and Florence L. and Mary, for one-half of the eight hundred 
acres out of the Gatewood land, and did recover of them; that Lydia 
E. W., controlled by her husband, James S. Moss, withheld the deed 
to the three hundred and twenty acres, for the purpose of compelling 
Pierce and Beall to sue for the Gatewood land, knowing that 
Florence L. and Mary would thereby be deprived of one-half of the 
Gatewood land, and with intent to appropriate the three hundred 
and twenty acres Estep land near Kinnard’s to their own use and 
benefit, to the damage of Florence L. and Mary, $2,000; that the 
land recovered by Pierce and Beall was then and now is worth $5 per 
acre; that Lydia KE. W. knew, before she qualified as executrix, that 
George M. Pierce intended to will and had willed said eight hundred 
acres to his children, and had deeded said three hundred i and twenty 
acres to Jacob Pierce; that the deed, will and letter were written 
by George M. Pierce while absent from home in the army, and 
anticipating early death; that he was killed before he returned 
home. The petition of Mary prayed for one-half of the remainder 
of the eight hundred acres not decreed to Pierce and Beall of the 
Gatewood land, and all the personal property devised to her in the 
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will, and one-half of the three hundred and twenty acres of the Estep 
land, in lieu of that part of the Gatewood land recovered by Piepgg 
and Beall; and if that cannot be done, for judgment over against the 
defendants, Lydia E. W. and James 8. Moss, for the value of the 
land recovered by Pierce and Beall in the suit No. 520, and for costs; 
and that her part of the land be set apart to her, and for appoint. 
ment of commissioners, etc. 

Mary Pierce denied all the allegations in the original answer of 
L. E. W. and J. S. Moss, except such as were admitted in her petition 
filed herein, and alleged that Lydia E. W. accepted and took under 
the will of Geo. M. Pierce; never claimed any community interest 
in the Gatewood land, or any part thereof; always recognized and 
treated the Gatewood land as belonging to Florence L. and Mary, 
and as administratrix inventoried it as the property of Geo. M, 
Pierce; never made claim to it till the institution of this suit, being 
over fourteen years from her qualification as executrix. 

That in 1871, the judgment in the suit of Pierce and Beall v. de 
fendants Moss and Florence and Mary was rendered, by which the 
Gatewood land was recovered; that the judgment was still in full 
force. 

The plaintiffs, Florence L. and James M. Helsley, filed original 
amended petition 19th June, 1879, abandoning all of the prayer in 
the original petition that was different from and not in accordance 
with the prayer of plaintiffs’ first supplemental petition. 

Plaintiffs, Florence and her husband, filed first and second supple- 
mental petitions 19th June, 1879, excepting to the answer of defend. 
ants, Moss & Moss, denying the facts in the answer, except such as are 
admitted, which are: The execution and probate of the will of Geo, 
M. Pierce; the appointment and qualification of Lydia E. W. as 
executrix; adopting substantially the pleadings of Mary Pierce, and 
claiming a like share for Florence L. under the will; abandoning 
the prayer of her original petition not in accordance with the prayer 
of her supplemental petition. 

Defendants, L. E. W. and J. S. Moss, by answers, excepted to 
petition of defendant Mary Pierce. Also setting up claim of Lydia 
E. W. Moss, formerly Pierce, as residuary legatee under the will, to 
all the property of the deceased, except that specially devised and 
bequeathed to Mary and Florence; praying that the property be 
decreed to her, and that she be quieted in her title to the same; that 
certain lands (describing them) were her separate property, con- 
veyed to her by direction of Geo. M. Pierce, in lieu of the $800, her 
separate money, mentioned in his will. 
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Special issues were submitted to the jury, and upon their findings 
the court rendered judgment: First, that defendants, L. E. W. and 
J. S. Moss, recover all of the personal property willed by George M. 
Pierce to Jackson Hill Pierce; that Florence L. Helsley and Mary 
Pierce recover, as heirs at law, the one-third of the land devised to 
Jackson Hill Pierce, and that they recover the remaining two-thirds 
of the eight hundred acres of the Gatewood land devised to them 
under the will, and also recover from Lydia E. W. Moss and James 
S. Moss $2,000 in lieu of four hundred acres of the Gatewood land 
recovered in the suit of Pierce and Beall against them and James S. 
and Lydia E. W. Moss, and that the defendants, Lydia E. W. and 
James S. Moss, pay all costs, and that execution issue for $2,000 and 
costs; divesting title out of defendants, Moss and Moss, and vesting 
title in the plaintiffs and Mary Pierce to the following described 
land: Two hundred and twenty-seven acres, seventy-three acre 
certificate, one hundred and forty-three acres of land, twenty-four 
acres of land, and nine acres of land; appointing commissioners to 
partition the land between plaintiffs and defendant, Mary Pierce, 
giving one-half to each. 

The defendants, Lydia E. W. and James S. Moss, made a motioa 
for a new trial on the 23d of June, 1879. On the 3d of July, 1879, 
the defendant, Mary Pierce, and plaintiffs, Helsley and Helsley, 
filed a remittitur of $430 of the judgment and to the nine-acre tract 
of land. On the 3d of July, 1879, the motion of defendants Moss 
and Moss for a new trial was overruled, to which the defendants, 
Lydia E. W. and James S. Moss, excepted, and gave notice of appeal 
to the supreme court, assigned errors, and have brought the case to 
this court by appeal. 

The following facts are admitted by all parties to be true: George 
M. Pierce and Lydia E. W. Barnes, afterwards Lydia E. W. Pierce, 
now Moss, and defendant herein, were married December 6, 1857; 
that plaintiff, Florence L. Helsley, and defendant, Mary Pierce, and 
Jackson Hill Pierce, were the only issue of said marriage; that 
Jackson Hill Pierce died the 12th of May, 1863, without leaving 
wife or issue, being a minor; that afterwards, on the 2ist of May, 
1863, George M. Pierce made his will, not knowing at the time that 
Jackson Hill Pierce was dead; the death of George M. Pierce, July 
1%, 1863; the probate of his will, the appointment and qualification 
of Lydia E. W. Pierce, now Moss, executrix, on the 28th of Sep- 
tember, 1863; the return of an inventory of the estate by her; that 
said Lydia E. W. and George M. Pierce lived together as husband 
and wife up to the death of George M. Pierce; that defendant, 
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Lydia E. W., is the person named in the will as the wife of Geor 

M. Pierce, and Florence L. Helsley is the daughter of George ¥, 
Pierce, and is the Florence L. Pierce named in his will; that Mary 
Pierce is the daughter of George M. Pierce, and the person named 
in his will as Mary Pierce; that defendant, Lydia E. W., executrix, 
has paid all debts known to exist against the estate of deceased, and 
has raised and educated Florence L. up to the time of her marriage 
with J. M. Helsley, and has raised and educated Mary Pierce up to 
the time of trial, as directed by the will; that she has also delivered 
to Florence L. the filly and heifer and increase of both; that the 
Gatewood land was community property of George M. Pierce and 
his wife, Lydia E. W., at the time of making his will; that by the 
judgment of the district court of Johnson county, Texas, of W. H. 
Pierce and Richard Beall ». Lydia E. W. Moss, James S. Moss, Mary 
Pierce and Florence L. Pierce, now Helsley, on the 14th of April, 
1871, the following tracts of the Gatewood land were recovered by 
the plaintiffs in said suit: one hundred and fifty acres in one tract, 
and one hundred and sixty-four in another tract; that tracts con- 
taining two hundred and twenty-seven acres, one hundred and forty 
acres, twenty-four acres and seventy-three acres certificate, being in 
all four hundred and sixty-four acres of the Gatewood land, re. 
mained the property of the estate; that the remainder of the Gate- 
wood land, eight hundred acres, is the property of the grantees, Rice 
M. and Mary S. Gatewood. That the inventory rendered by the 
executrix mentioned the Gatewood land as eight hundred acres of 
land, being an undivided half of sixteen hundred acres granted and 
patented in the name of Rice M. and Mary S. Gatewood, but did 
not state whether it was community or separate property; that 
Lydia E. W., as executrix, took possession of the property of the 
estate, and holds and controls the same as such executrix; that the 
will set forth in the answer of defendants, Moss, was the only paper 
probated as the will of G. M. Pierce, deceased; that Lydia E. W. 
Pierce, now Moss, was residuary legatee and devisee under that will. 


De Berry & Smith, for appellants. 


Brown, Hall & Ramsey, for appellees. 





Warts, J. Com. Avr.— By the judgment rendered in the district 
court of Johnson county April 14, 1871, in the cause styled Pearce 
& Beall v. L. E. W. Moss e¢ a/., the will of G. M. Pierce was set 
aside and annulled. The parties in interest in this cause were defend- 
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ants in that, and represented by attorneys and guardians ad litem. 
There are none of the pleadings in that case disclosed by the record 
before us, and we have no means of ascertaining that the validity of 
G. M. Pierce’s wiil was not an issue properly presented by the plead- 
ings for adjudication; in the absence of anything showing the con- 
trary, it will be presumed that the matter was properly ‘presented, 
and that the judgment is correct. 

At the time of that adjudication the constitution then in force 
gave the district court original and exclusive jurisdiction “ for the 
probate of wills, for the appointing of guardians, for granting of 
letters testamentary and of administration, for settling the accounts 
of executors, administrators and guardians, and for the transaction 
of all business appertaining to the estates of deceased persons, mi- 
nors, idiots, lunatics and persons of unsound mind.” 

Thus it will be seen the court had jurisdiction to annul and set 
aside the will; and presuming in favor of the correctness of the 
judgment, as nothing appears to the contrary, it must be considered 
that the will of G. M. Pierce thereafter had no binding force or ef- 
fect. The effect of that adjudication, as presented by the record 
before the court, was that thereafter no such will existed, and, for 
all legal purposes, that it had never existed. Hair v. Wood, 58 
Tex., 77. 

It might appear from the record in that case that the validity of 
the wil was not made an issue by the pleading, and therefore not 
supported by any legal basis. Or it might appear that the adjudi- 
cation in that particular was limited to some special object or pur- 
pose. Dut, as before remarked, none of these things are shown by 
the record before the court. 

There can be no doubt but that the bequests to the appellees Flo- 
rence and Mary were special legacies. These differ from general 
legacies in this: that if there is a deficiency of assets it must be 
made up from the general legacies, and the special legacies will not 
abate in favor of creditors and others until the general legacies 
have been exhausted. And on the other hand, when these specific 
legacies are disappointed, as by loss or failure of the particular fund, 
the legatee will not be entitled to compensation out of the effects 
of the estate. See Roper on Legacies, vol. 1, p. 190. 

If G. M. Pierce, in making the special devises of the Gatewood 
land, did so upon the supposition that he would become the owner 
of the entire locative interest by reason of the understanding with 
his father respecting the exchange of lands, but that this was never 
accomplished, and thereby the specific legacies were to that extent 
VoL, LX— 28 
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disappointed, this would not give the legatees the right to othep 
lands to make up the deficit. For had he known that the title to 
the entire locative interest would not be vested in him, he might 
probably have given to the legatees the tract that he intended to 
convey in exchange to his father. 3ut that he would have done go 
cannot be held by ‘the court, as it would then be the will of the court 
and not that of the testator. 

It is claimed that the title to a one-half interest in the eight hun- 
dred acres of the Gatewood land was defeated and the land lost to 
the special legatees by the wrongful act of their mother; that there. 
fore they are entitled to recover from her the value of the land 
lost. 

It seems from the evidence that there was not any complete un- 
derstanding between G. M. Pierce and his father concerning the 
exchange of land. At the time G. M. Pierce made the deed that 
he forwarded to appellant, Mrs. Moss, with directions to deliver it 
to his father, that portion of the Gatewood land had not been 
patented, and he instructed his wife to deliver the deed, and in the 
event the land was not patented, his father was to refund in money 
the value of the land not patented. It seems that the father was 
not willing to accept the deed on these terms, but deferred the mat- 
ter until it should be determined that the patents would issue. 

This seems to have been the attitude the affair occupied for sey- 
eral years; ultimately the deed was demanded, and Mrs. Moss then 
refused to deliver it. She was interested in the community prop- 
erty, as well as executrix of the will of her deceased husband. And, 
acting as such, if she did not think proper to carry into effect the 
unfinished agreement for the exchange of land, it does not neces- 
sarily follow that she would be personally liable to the special 
legatees for the valne of the land, that she might in this way have 
somared to them, but did not, and that notwithstanding such failure 
might result in reducing the special legacies, and enhancing the 
portion she would take as residuary legatee under the will. It 
seems that the property belonged to herself and husband; that is, it 
was community property. While he had the right and power to 
dispose of it during his life, her right to an undivided half interest 
was as absolute and perfect as was his to the other half. And, as has 
been held, he could no more dispose of her community interest by 
will, against her consent, than he could thus dispose of her sepa 
rate property. If, however, he should by will dispose of her com- 
munity interest or separate property, and she should elect to take 
under the will, then she would be estopped from claiming against 
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the will under which she had elected to take by asserting her sepa- 
rate or community right to the property. 

It does not clearly appear, from an inspection of the will, that 
Pierce intended to dispose of his wife’s community interest in the 
Gatewood land. The language of the will in that particular is the 
same as to each special legatee. The following extract will suffice 
for the purpose of this discussion, viz.: “I will that my oldest 
daughter, Florence Lee Pierce, have set apart to her, her heirs and 
assigns forever, one-third of my interest in about one thousand six 
hundred acres of land, patented to Rice M. and Mary S. Gatewood, 
near the town of Buchanan, in said county.” This language im- 
ports no more than that he bequeathed one-third of As interest in 
the land. What then was his interest? As it was community 
property, the law vested in his wife a right to one-half of the land 
that accrued to them from the location of the certificate. And he 
was chargeable with a knowledge of that fact. It would seem that 
if he had intended to thus dispose not only of his own interesc, but. 
that of his wife also, that such intent would have been evidenced 
by clear and explicit language. 

The mere fact that he makes her the residuary legatee does not 
put her to an election as to whether she will take under the will or 
claim by virtue of her legal rights. To have this effect there must 
be some provision of the will that makes it inconsistent for her to 
accept under it, and claim her own property, vested in her by the 
law. 

It would seem, then, that a resort must be had to the context of 
the will, to determine whether or not the testator intended to 
devise to his children his wife’s community interest in the land. 
After the several special bequests to the three children, the will 
proceeds to provide for the wife in the following terms: “ And 
to my beloved wife, Lydia E. W. Pierce, I will and bequeath all the 
remainder of my estate in lands, goods, chattels and credits and 
rights in trust to raise and educate and maintain my said children 
in a similar manner until they are grown up, and to pay all my 
just debts; and in lieu of about $800 received by me from her 
father’s estate, in order to enable my said wife to more effectually 
discharge the several obligations herein enjoined upon her, I have 
heretofore caused title to be made to her of several tracts of land.” 
And after mentioning matters connected with the bequests to the 
children, it is provided that the wife is to have the remainder; 
and full power is conferred upon her to sell, alienate, charge or 
dispose of the same in any manner that she might deem proper. 
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It will be observed that the residuum left to the wife was 
charged with important trusts. From this the means were to be 
derived for maintaining and educating the children, the payment 
of the testator’s debts, and to recompense his wife for her money 
that he had used. 

The record does not show the amount or value of this property, 
except as stated by the inventory; and excluding from the consid. 
eration the Gatewood land and the law books, watch and compass 
specially bequeathed, the whole estate was then valued at $2,495, 
and the three hundred and twenty acres of land patented to Mor. 
gan P. Ellis, which was not placed upon the inventory. It may 
be supposed that after maintaining and educating the children, 
paying the debts of the estate, including the $800 due the wife, 
and paying the taxes and other expenses necessarily incurred, the 
residue would not amount to a large sum. 

It may be assumed that the context of the will does not disclose 
any specific intent upon the part of the testator to deprive his wife 
of her community property. Nor can such an intention be gathered 
from the facts and circumstances surrounding the execution of the 
will, or the results of the administration of the estate, as they are 
shown by the record. 

This leads to the conclusion that appellant, Mrs. Moss, was equally 
interested with the children in the Gatewood land. And if she in 
the execution of the trust, so fully confided to her, and in the man- 
agement of her own interests in the land, deemed it best not to de 
liver the deed to the Ellis land, when demanded several years after 
the death of her husband, it does not seem to us that she would 
be liable to the appellees for the value of their interest in the land 
lost thereby. If her refusal to carry into effect the exchange con- 
templated by the testator was superinduced by a fraudulent intent, 
and for the specific purpose of defrauding appellees, then they might, 
perhaps, have a remedy against her. But as presented by the record, 
it is not necessary that the question be here decided. 

It clearly appears that Jackson Hill Pierce, one of the special 
legatees, was dead at the time the will was made; whether that fact 
was known to the testator or not, the same result would follow. 
The special bequest is void. Ordinarily at common law, in case the 
special bequest is void, the residuary legatee would take when the 
terms of the residuary clause were sufficiently comprehensive. Fergu- 
son v. Hedges, 1 Harrington, 254. 

In the case of Green v. Dennis, 6 Conn., 292, the devise was 
void, as the devisee was incompetent to take; and it was there held 
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that although the devise was void from the beginning, the heir was 
preferred to the residuary devisee, on the ground that the testator 
never intended that the specific devise which was void should fall 
into the residuum. The residuary devise was of “the rest and res- 
idue of the estate not therein disposed of.” 

This doctrine seems to be well supported by numerous adjudicated 
cases, among them Brewster v. McCall, 15 Conn., 297; Van Court- 
land v. Kipp, 1 Hill, 290; Van Kleeck v. Ref. Dutch Church, 6 Paige, 
600; James v. Janes, 4 Paige, 115; while in Hayden v. Stoughton, 
5 Pick., 528, etc., it was said in effect that a devise, void because the 
devisee is incapable of taking, will go to the one to whom the tes- 
tator gives “all his estate not before disposed of.” 

Under our statute there is no distinction as to the operation of the 
will upon real and personal property ; the common law distinctions in 
this respect have no application in this state. Tere all classes of 
property are placed upon the same footing, and the will operates 
upon it alike. Pasch. Dig., art. 5361. And in case of a lapsed legacy 
or devise the statute also prescribes the result. Pasch. Dig., art. 5365. 

The question then arises as to what disposition shall be made of 
a void devise or bequest under oursystem. Itseems that this should 
be determined by the intention of the testator, which intention is 
to be ascertained in the same manner as in other matters relating 
to his will. Here the bequest is to the son, “his heirs and assigns 
forever.” While the residuary clause is to the effect that he be- 
queaths to his wife “all the remainder of his estate in lands, goods, 
chattels and credits and rights;” all in trust, as heretofore stated, 
to have and to hold to her own separate use, ete.,with full power to 
sell, alienate, charge or dispose of as she might see proper. How- 
ever, in authorizing her to sell land or other property for the pur- 
poses mentioned, that willed to his children is specially excepted. 
Philleo v. Holliday, 24 Tex., 42. 

It seems to us that, resulting from a reasonable construction of 
the entire will, it was not the intention of the testator that the 
property bequeathed to Jackson Hill Pierce should go to the residu- 
ary legatee. This property should be considered as not disposed of 
by the will, and subject to the laws of descent and distribution. 

Mr. Thompson, in his work entitled Charging the Jury, § 16, says: 
“Tt is well settled law that written instruments are always to be 
construed by the court; and except when they contain technical 
words, or terms of art, or when the instrument is introduced in evi- 
dence collaterally, etc., ete., the construction of a written con- 
tract is a question of law for the court, and it is error to submit 
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such a question to the jury.” It is also said in the same section that 
“The obligation of the court toexpound the meaning of written jp. 
struments to the jury, and not submit such questions to them, em. 
braces every species of writings, contracts, records, deeds, wills, and 
all others.” While in Taylor v. McNutt, 58 Tex., 73, it was said 
“That, as a general rule, it was the duty of the court to instruct the 
jury upon the legal effects of written evidence, admits of no doubt, 
but it is also true that there are exceptions to that general rule, 
When the effect of a writing does not depend entirely upon the 
construction or meaning of its terms, but upon extrinsic facts and 
circumstances, then it becomes the duty of the court to submit for 
the consideration of the jury the instrument, together with the 
attending facts and circumstances adduced in evidence, with such 
instructions upon the legal effect of the instrument as would meet 
the various phases presented by the extrinsic evidence.” 

This rule applies with full force to wills as well as all other writ. 
ings. If there is no ambiguity, the court must construe the will 
and give to the jury its legal effect. But if there is such ambiguity 
as will authorize the introduction of extrinsic evidence, then the 
court must submit that feature of the will to the jury, with such 
instructions as will meet the various phases presented by the evi- 
dence. 

For the errors indicated the judgment ought to be reversed and 
the cause remanded. 

ReverseD AND REMANDED. 


[Opinion adopted November 23, 1883. ] 





J. W. Ravreran & Hemenuerer Bros. v. J. M. Cook. 


(Case No. 1072.) 


2 By 1. PRACTICE — STATEMENT OF FACTS.— The rule again announced, that where 


the statement of facts found in the record was approved and filed after the 
adjournment of the term, and no order is found in the transcript permitting 
it to be thus made and filed, it will be disregarded. 

PRACTICE.— In the absence of a statement of facts, the supreme court will 
consider no assigned error based on the action of the court in giving oF 
refusing charges, or which attack the verdict as being against law and evi- 
dence, or as excessive in the amount of damages found. 

8. VENUE— DamaGes.— A petition contained allegations which, taken together, 
amounted to acharge that the defendants combined falsely to accuse him of 
the offense of swindling Heidenheimer Bros., and in pursuance of such 
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combination did through one of their number, J. W. Raleigh, make such 
accusation by affidavit before a magistrate of Wood county, and that this 
was done for the purpose of extorting money and the payment of a debt 
pretended to be due defendants. Held, 

(1) That while the averments were not so specific and certain as would be 
required in an indictment, they were sufficiently certain for the purposes of 
civil pleading. 

(2) The acts so charged constituted an offense against the laws of the 
state. 

(3) The offense charged was in the nature of a conspiracy, and will be 
deemed to have been committed where any act in pursuance of the common 
design was performed by any one of the conspirators, or by any other per- 
son at their instigation. The conspiracy is renewed with every act done in 
pursuance of the unlawful design. 

(4) The making of an affidavit against the plaintiff to secure his arrest, in 
pursuance of the common design, in Wood county, that county is taken to 
be the county in which the offense was committed, and a suit for damages 
‘for the wrong done was properly brought in that county. Pasch. Dig., art. 
1422. 

PLEA IN ABATEMENT.— A plea in abatement should exclude all such suppos- 
able matter as would, if alleged by the adversary, defeat the plea. 

AMENDMENT.— An amendment seeking a different or larger relief does not set 
up a new cause of action; nor does a prayer for a larger amount of damages, 
claimed as resulting from facts set up in the former pleading. 

. PROBABLE CAUSE.— The fact that the district judge held the plaintiff to bail, 
and refused to discharge him on the accusation made by defendants and 
former conspirators, or that plaintiff was indicted by a grand jury for the 
offense they charged against him, were not conclusive evidence of probable 
cause, 

MALICIOUS PROSECUTION.— It is not so much the intermediate action of the 
court upon the charge, when there is a final decision of it in favor of the 
accused, as the motives, grounds, facts and evidence upon which the prose- 
cution proceeded in making it, that determines the two principal qualities of 
malice and want of probable cause in a suit for malicious prosecution. Fole 
lowing Griffin v. Chubb, 7 Tex., 603. 

x 


Arreat from Wood. Tried below before the Hon. C. B. Kilgore, 
special judge. 

A detailed statement of the lengthy pleadings would not make 
more plain the principles decided in the opinion. The verdict from 
which the appeal was taken was for $10,000. 


Labatt & Noble, for appellants, cited on their proposition that the 
petition showed probable cause for the arrest of appellee: 2 Stark. 
on Evidence, 493-496; 2 Gréenl. on Evidence, 510; Grant v. Duel, 
3 Rob. (La.), 17; Whitney v. Peckham, 15 Mass., 243; Smith v. Me- 
Donald, 3 Esp., 7; Ganea v. Southern Pacific R. R. Co., 51 Cal., 140; 
Griffin v. Chubb, 7 Tex., 603; McNeese v. Ilerring, 8 Tex., 151; 
Hitson v. Forrest, 12 Tex., 325; 2 Greenl. Ev., 453; 2 Starkie Ev., 








Raveien & Herennerer Bros. v. Coox. [Tyler Term 
.. 7 





i 
Opinion of the court. 





Las 
680; Landa v. Obert, 45 Tex., 539; McManus v. Wallis, 59 Tex. 
543; Stewart v. Gonneborn, 98 U. §S., 187; Sears »v. Hathaway, 19 
Cal., 277; Lavendor v. Hudgens, 32 Ark., 765; Barrett v. Spaids, 70 
Jil, 408; Palmer v. Richardson, id., 544; Ross v. Inness, 35 Th, 
487; Davie v. Wilbur, 72 Ill, 262; Ames v. Snyder, 69 Til. 376. 
Sharp v. Johnston, 59 Mo., 557; Laville v. Biguenand, 15 La, An, 
605. 


Robertson & Finley and Giles & Cate, for appellee, filed an ex- 
haustive brief, the leading propositions in which were sustained by 
the opinion. 


Wire, Cuter Justice.—It appears from the transcript in this 
cause that the term of the court at which it was determined ended 
on the 11th of June, 1881, and that the statement of facts found in 
the record was approved and filed on the 20th of that month. We 
find no order in the transcript permitting the statement to be made 
up and filed after the adjournment of court for the term, and hence 
this statement is improperly in the record and must be disregarded. 
Ross v. McGowen, 58 Tex., 603; McGuire v. Newbill, id., 314; Texas 
& Pacific R. R. Co. v. McAllister, 59 Tex., 349. 

Without a statement of facts we can revise none of the errors 
assigned to the action of the court in giving or refusing charges to 
the jury, nor those which attack the verdict as being against the law 
and evidence, or as finding excessive damages for the plaintiff. 
R. R. Co. v. McAllister and Ross v. MeGowen, swpra; Armstrong v. 
Lipscomb, 11 Tex., 649; Bast v. Alford, 22 Tex., 399; Birge ». 
Wanhop, 23 Tex., 441. 

The onl¥ assignments of error, therefore, that claim our attention 
are the first, second and third, which relate to the ruling of the court 
below on the plea in abatement and the demurrers filed by appel- 
lants to the pleadings of the appellee. 

The plea in abatement set up that the appellants (defendants 
below) were, at the institution of this suit, residents of the county of 
Galveston, and not of the county of Wood, where this suit was com- 
menced. This plea was overruled and the defendants excepted, and 
make this action of.the court the subject of their first assignment of 
error. 

The pleading of the plaintiff ‘below alleged, as thé cause of action 
upon which the suit is founded, the injury which he received because 
of a false accusation made under oath against him before a justice 
of the peace in the county of Wood, by J. W. Raleigh, one of the 














—_—_ fe Ae 


, 








1883.] Rarteigu & Hermentuemer Bros. v. Cook. 














































— Opinion of the court. 








defendants, charging him with obtaining goods under false pretenses 
from Heidenheimer Bros., the other defendants in the cause. It 
alleges that, in consequence of this affidavit and the prosecution that 
ensued, he was arrested and detained in custody of an officer in 
Wood county, and was forced to sue out a writ of habeas corpus 
before the district judge in Smith county, and that he was compelled 
to give bond for his appearance before the criminal district court of 
Galveston county to answer the charge preferred against him. It 
further alleged his indictment for said | ollenne by the grand jury of 
Galveston county, his imprisonment in jail and his acquittal by the 
criminal court. He alleges that this prosecution was commenced 
and carried on at the instigation of the defendants, as part of a plan 
or scheme devised by them for the purpose of extorting money from 
him and forcing him to pay a pretended debt claimed against him 
by said defendants. Allegations to this effect run through ail the 
pleadings of the appellee, and taken together they amount to a 
charge that the defendants combined falsely to accuse him of the 
offense of swindling Heidenheimer Bros., and in pursuance of such 
combination did, through one of their number, J. W. Raleigh, make 
such accusation by affidavit before a magistrate of Wood county, 
and that this was done for the purpose of extorting money and pay- 
ment of a debt pretended to be due defendants. Whilst these aver- 
ments are not so specific and certain as would be required in an 
indictment, they are sufficiently so for the purposes of civil pleading. 
Under our Penal Code then in force such acts constituted an offense 
against the laws of the state, which is defined in arts. 2305 and 2306 
of Paschal’s Digest, in almost the precise language given above. 

By our statute regulating the venue of suits, which governed at 
the time this action was commenced, it was provided that, where 
a defendant had committed some offense for which an action of 
damages would lie, suit might be instituted in the county where the 
offense was committed. Pasch. Dig., art. 1423. 

The present offense is in the nature of a conspiracy, and it is a 
well settled principle of criminal law that such an offense is deemed 
to have been committed where any overt act in pursuance of the 
unlawful combination is per formed, by any one of the conspirators, 
: or any other person at their instigation. In point of law the con- 
spiracy is considered as renew ed with every act done in carrying 
out the plan. 1 Bish. on Crim. Procedure, § 61; People v. Mather, 
4 Wend., 229; Commonwealth v. Gillespie, 7S. & R., 469, 478. 

The first and principal overt act performed by the defendants was 
the making of the affidavit before the justice of the peace in Wood 
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county. Hence the offense must be deemed to have been committed 
in that county, and an action for damages growing out of the 
offense was cognizable therein, and the court below did not err jn 
overruling the plea in abatement. 

It may be further remarked, that such pleas should exclude all such 
supposable matter as would, if alleged on the opposite side, defeat 
the plea. Stark v». Whitman, 58 Tex., 375, and authorities cited, 
The plea in this case did not negative the allegation that the de. 
fendants had committed an offense in Wood county, and for this 
reason also was properly overruled. 

The second assigument of error is not well taken. It has been 
frequently held by this court that anamendment seeking a different 
or an enlarged relief does not set up a new cause of action. Much 
less does a prayer for a greater amount of damages, when the injury 
for which they are claimed is the same previously declared on, 
Chapman v. Sneed, 17-Tex., 428; Pridgin v. Strickland, 8 Tex., 427; 
Porterfield v. Taylor, decided at present term (anée, 264). 

Neither can the third assignment prevail. The fact that the magis- 
trate, upon the original complaint, and the district judge, upon the writ 
of habeas corpus, held the plaintiff to bail and refused to discharge him, 
and the grand jury indicted him for the offense with which he was 
charged by the defendants, were not in themselves conclusive evi- 
dence of probable cause. Ilis subsequent acquittal by a petty jury, 
taken in connection with the other facts alleged in the petition, re- 
butted any inference of probable cause to be drawn from the cir. 
cumstances mentioned. It is not so much the intermediate action of 
the courts upon the charge, when there is a final decision of it in 
favor of the accused, as the motives, grounds, facts and evidence 
upon which the prosecutor proceeded in making it, that determines 
the two principal questions of malice and want of probable cause in 
asuit for malicious prosecution. Townshend on Slander, § 428 et seq.; 
Griffin v. Chubb, 7 Tex., 603. 

We find no error in the judgment in the state of the record as 
presented to this court for which the judgment should be reversed, 
and it is accordingly affirmed. 

A¥FIRMED. 

[Opinion delivered November 23, 1883. ] 


Labatt & Noble, Horace Chilton and Albert .N. Mills, for appel- 
lant, filed motion for rehearing, which was overruled. 
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Josepu Corutia v. Jesse Laxson. 
(Case No. 1432.) 

1, PuBLiC LAND —STATUTE CONSTRUED.— The term “public land,” as used in 
art. 118 0f the Penal Code, is not restricted to unappropriated public do- 
main, but includes school lands which are devoted to the cause of public 
education. 

9, SamE.—An application made by a county surveyor to himself to purchase 
public school land, and all subsequent steps taken by him to procure a 
patent therefor, are void. 


Apprat from La Salle. Tried below before the Hon. D. P. Marr. 

Appellant brought suit against appellee to recover the land de- 
scribed in his petition, claiming title as follows: By virtue of an 
application made by George H. Mills for the purchase of the land, 
the same being school section No. 12, surveyed by virtue of certificate 
No. 21-312, issued to the L. A. & M. G. R. R. Co., situated in La 
Salle county, and the sale of which was provided for by act of 
April, 1881, the payment in due time to the treasurer of the state 
of the first instalment of the purchase money, the execution of 
his note for the balance in accordance with the terms of this act, 
and the conveyance from Mills to appellant. The application, it 
was claimed, was made January 23, 1882, and recorded February 
11, 1882. Conveyance by Mills to appellant May 1, 1882. 

Appellee claimed by virtue of an application by him to purchase 
the land, made March 6, 1882, and subsequent acts in pursuance 
of law. 

Among the defenses set up was that George II. Mills was the 
county surveyor of La Salle county at the time he made application 
to himself as such to purchase the land; that the application on 
that and other grounds therein set up was void, ete., and that ap- 
pellant, at and before his pretended purchase, knew all of these facts. 
Judgment was in favor of appellee. The error relied on was, “the 
court erred in rendering judgment for the defendant because the 
plaintiff proved a perfect purchase of the land in controversy, and 
was therefore entitled to the relief sought.” 


Ogden & Ogden, for appellant. 
Houston Bros., for appellee. 


Warts, J. Com. App.— George H. Mills was the county surveyor 
at the time he made the application for and pretended to purchase 
the land in controversy. Article 118 of the Penal Code, then and 
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still in force, is as follows: “If any person who is an officer op 
clerk in the general land office, or a district surveyor, or deputy dig. 
trict surveyor, or county surveyor, or his deputy, shall directly or 
indirectly be concerned in the purchase of any right, title or jn. 
terest in any public land, in his own name or the name of any other 
person, or shall take or receive any fee or emolument for negotiat. 
ing or transacting any business connected with the duties of his 
office, other than the fees allowed by law, he shall be fined in any 
sum not exceeding $500.” y 

That the term “ public land,” as used in that article, is not lim. 
ited in its signification to unappropriated public domain, but also 
includes what is usually designated as public school lands, it seems 
to us admits of no question. These public school lands were set 
apart for a public purpose, devoted to the promotion of public edu 
cation. The act of appropriation, or, rather, the dedication of 
these lands to that purpose, did not work a change in their owner. 
ship; true they were not thereafter unappropriated public domain, 
but as ever belonged to the public. 

All the reasons for prohibiting such officers and clerks from deal. 
ing in unappropriated public domain apply with equal or greater 
force to their dealing in public school land, the sale and disposition 
of which is committed entirely to them as the agents of the public. 

In Wills v. Abbey, 27 Tex., 204, the court said: ‘“ Public poliey 
required that the officers chosen to locate and survey the public 
Jands should not be permitted to speculate in them.” And again: 
“The policy of the state in relation to the location and survey of 
the public lands, and especially the policy of prohibiting surveyors 
from purchasing or acquiring an interest in the public lands, is the 
same to-day as at the time when the statute of 1836, to which refer- 
ence has been made, was enacted.” 

So, in the sale of public school lands, the appraisement and sale 
of which is committed to the officers mentioned in the above quoted 
article, public policy requires that they should not be permitted to 
speculate in them, or to purchase the same in a measure from 
themselves. 

Our conclusion is that Mills’ application to himself for the pur 
chase of the land, and all subsequent steps taken in that direction 
by virtue of that application, are utterly void. And hence the ap 
pellant showed no right to the land. The judgment of the court 
below ought to be affirmed. 

AFFIRMED. 
[Opinion adopted November 27, 1883.] 
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If. C. B. Hays v. Ep. Creary er at. 
(Case No. 4799.) 

1. ArREsT — DaMAGES.— Where a wrong person is arrested through mistake, all 
persons causing the arrest are liable for the injury, unless the party com- 
plaining has brought the arrest on himself by his own misstatements. 

9, Same.— A sheriff is liable for the wrongful acts of his deputy done in his 
official capacity. 

8, SaME.— Where no malice is shown, the measure of damages against an officer 
for making arrest under process, through mistake, of one not named in the 
writ, is the value of time lost, the interruption of business and the bodily 
and mental suffering caused by the arrest. 


Aprprat from Travis. Tried below before the Hon. A. S. Walker. 

On December 2, 1881, appellant brought suit against Oreary and 
his sureties on his official bond as sheriff, to recover $10,000 dam- 
ages for false imprisonment, ete. 

Appellees answered by general and special exceptions, and gen- 
eral denial. On the trial the special exceptions were sustained to 
the petition, but as the defects were cured by trial amendment that 
ruling will not be considered. The trial resulted in a verdict and 
judgment for appellees, from which this appeal was taken. 

The only error assigned that is deemed material was: “ The court 
should have set aside the verdict of the jury and granted appellant 
a new trial, because the said verdict was directly against all the evi- 
dence adduced in the case.” 


J. M. Morphis and Carleton & Morris, for appellant. 
Pendexier & Wooten, for appellees. 


Warts, J. Com. App.— This was an action to recover damages for 
false imprisonment. It appears from the record that appellant was 
arrested by a deputy sheriff of Travis county and confined in the 
county jail, by virtue of a capias issued by the clerk of the county 
court of Falls county, directed to the sheriff or any constable of 
Travis county, commanding the arrest, etc., of Scott Myans, on a 
charge of aggravated assault and battery. Appeilant after remain- 
ing in jail “about four days was released on habeas corpus. It 
very clearly appears from the evidence that he was not the person 
named in the writ. In fact it is not even pretended that he was the 
person whose arrest was therein commanded. 

Though not asserted in the answer, it seems that the defense re- 
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lied upon was that the officers had arrested the Wrong person 
through an honest mistake. While evidence of such mistake jg 
admissible in mitigation of damages, and as disproving malice, ordj- 
narily it is not a defense that wiil defeat the action. 

The true doctrine is thus stated in Wait’s Actions and Defenses, 
vol. 8, p. 316: “In case a wrong person is arrested through mistake, 
all persons causing the arrest are liable for the injury, unless the 
party complaining has brought the injury upon himself by his own 
misstatements and misrepresentations. Thus, if there was legal 
ground for arresting A., and B. represents himself to be <A., and js 
arrested in consequence of that representation, he ‘as obviously no 
valid ground for complaining of the imprisonment which naturally 
resulted from his own act. But after he has given notice that he is 
not the person he represented himself to be, he cannot lawfully be 
detained for a greater length of time than may be reasonably neces 
sary to ascertain which of the several statements he has made is in 
accordance with the truth.” 

At and before the arrest appellant protested that his name was 
not Scott Myans, and that he was not the person for whom the 
writ was issued. The officer who made the arrest says that he 
“went to the Avenue Hotel and inquired of Captain John Stringer 
for Hays, who denied that he was there, but Taylor Stringer said he 
was there. I saw him; his finger was crooked; he told me he had 
lived in Falls county and had been there about two months ago; had 
a fight there but had settled it.” He further testified that he ar- 
rested Hays and confined him in jail by virtue of the cap/as. 

While these statements of the officer might be considered in miti- 
gation of damages, they would not constitute a defense to the 
action. And especially is this true when this evidence is considered 
in connection with the uncontradicted statements of the other wit 
nesses. 

Our statute provides that “Sheriffs shall be responsible for the 
official acts of their deputies, and they shall have power to require 
from their deputies bond and security ; and they shall have the same 
remedies against their deputies and sureties as any person can have 
against a sheriff and his sureties.” KR. S., art. 4521. 

Whatever doubt may exist as to whether the sheriff is or not liable 
for the malicious acts of his deputies done in the course of official 
duty, as there is no malice shown in this case, that question need 
not be determined; it hardly admits of doubt but that the sheriff is 
liable for the wrongful acts of the deputy done in the discharge of 
official duty. Besides, it appears from the uncontradicted statements 
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of the appellant, that the sheriff himself examined him and recom- 
mitted him to jail. 

In a case like this, where no malice is shown, the measure of 
damages would be the value of time lost, the interruption of busi- 
ness, and the suffering, bodily and mental, which the act may have 
occasioned. TBonesteel v. Bonesteel, 30 Wis., 511; Clark v. Newsam, 
1 Exch., 131; Parsons v. Harper, 16 Gratt. (Va.), 64. 

Our conclusion is that the verdict is against the evidence, and the 
court erred in refusing to grant a new trial. 

The judgment ought to be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion approved November 27, 1883.] 





R. A. Rernerrorp er av. v. M. A. Stamper er AL. 
(Case No. 1372.) 


1, SALE BY HEIRS.— A conveyance by the heirs, of an estate which vested in 
them on the death of the ancestor, and which was made pending adminis- 
tration on the estate, vests in the purchaser whatever interest is left at the 
close of administration. 

2. Same.—If the deed be to a specific tract, described by metes and bounds, 
being part of a larger tract, in which the ancestor owned an undivided inter- 
est, the deed would not be void, but would be valid against the grantor, and 
would bind by estoppel at least his interest in the specific land conveyed. 
It could not prejudice the rights of the other joint owners; but if on parti- 
tion the specific land should be allotted to the vendor, his deed would vest 
his right in the purchaser. 

8, COLLATERAL PROCEEDING.— An issue cannot be raised by heirs in a collateral 
proceeding that property of the estate had been purchased indirectly by the 
administrator in violation of the statute (General Laws 1876, p. 114, § 8). 
The remedy is by direct proceeding instituted by some one interested in the 
estate in a reasonable time. 


Arprat from Cook. Tried below before the Hon. J. A. Carroll. 

Plaintiffs Rutherford et al. brought this action in trespass to try 
title. Defendant, by answer filed August 5, 1879, pleaded in abate- 
ment, first, that plaintiffs claimed by distinct titles; second, that one 
of the plaintiffs had died during the pendency of the suit. They 
excepted to plaintiffs’ petition, and pleaded not guilty. Plaintiffs 
suggested the death of Mary F. Patton during the pendency of the 
suit, and the cause was ordered to proceed. in the name of the co- 
plaintiffs, Emma Carr and William Ruleman. At the trial, the court 
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submitted thirteen special issues to the jury, and upon the answers 
given and the agreed facts rendered a judgment for defendants as 
against Rutherford, and for the plaintiffs Emma Carr and William 
Ruleman against the defendants for an undivided interest in said 
land. 

Among others, the following special issues were submitted by the 
court to the jury. 

“4th. Was the administration by Rutherford on the estate of 
William Daniels opened by Rutherford with the honest purpose to 
administer and wind up said estate, or was it opened by him with 
the fraudulent purpose and as a scheme to acquire the title to said 
land ? 

“Answer. It was opened for the purpose and as a scheme to 
acquire the title to said land, ete. 

“5th. Were the sales of the land from Rutherford as administrator 
of Williams to F. W. Chandler, and from Chandler to him, Ruther. 
ford, honest and fair transactions, or was the same a mere device to 
pass the title in the land to Rutherford? 

“Answer. It was a mere device to pass title in the land to 
Rutherford.” 

Rutherford claimed title to an undivided interest in the land in 
controversy by virtue of a sale to Chandler, and conveyance from 
Chandler to him. The deed to Chandler was made September 18, 
1876, and by Chandler to Rutherford, October 12, 1876. 

The court admitted, over the objections of appellants, a statement 
of conveyances of land made by Rutherford of the Edward Daniels 
surveys in Grayson and Fannin counties. The material errors as- 
signed are shown by the opinion. 


Throckmorton & Brown and Davis & Garnett, for appellants. 
C.C. & C. L. Potter and H. E. Eldridge, for appellees. 


Warts, J. Com. App.—The conveyance by the heirs of Wm. 
Daniels, and pending administration on his estate, was not void on 
that ground. At the death of Daniels his estate vested by inherit- 
ance in his heirs, subject, however, to administration, and their con- 
veyance, pending the same, would vest in their vendees whatever 
interest might be left to them at the final conclusion of the adminis- 
tration. It is claimed that these conveyances are void because the 
right of the estate of Wm. Daniels was to an undivided interest in 
the land, and his heirs conveyed certain specific portions thereof by 
metes and bounds. 
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Justice Bonner, in delivering the opinion of the court in March »v. 
Huyter, 50 Tex., 251, said: “It was not intended to decide, in the 
case of Dorn v. Dunham, 24 Tex., 376; Good v. Coombs, 28 Tex., 
34: McKey v. Welch, 22 Tex., 396, and other decisions on this sub- 
ject, that the deed of one joint tenant, or tenant in common, to a 
distinct portion of the estate by certain metes and bounds, was abso- 
lutely void as to all parties and all interests, but that the effect of 
such deeds was that they should not prejudice the rights of co-ten- 
ants. As against the grantor himself, the deed would be valid and 
effectual to bind, by estoppel, at least his interest in the specific 
landconveyed. Pasch. Dig., art. 998. For this purpose, if for no other, 
the deed objected to was admissible.” 

So in this case, the conveyances by the heirs of Wm. Daniels 
vested in their vendees whatever interest these heirs had in the spe- 
cific land conveyed, subject, of course, to the administration. Such 
conveyances could not be used to the prejudice of the co-tenants of 
the estate. But if, in a partition between the co-tenants, this por- 
tion of the land should be allotted to the heirs of Wm. Daniels, 
then their conveyances would have the effect to vest their right in 
their respective vendees. In such a partition, however, these con- 
veyances would not have the effect of raising any equities as against 
co-tenants in favor of the heirs or vendees to have that part of the 
land allotted to them. That is, the rights of the co-tenants are not 
to be in any way affected by such conveyances. At most, the right 
conveyed by such deeds is conditional, dependent upon the results of 
the administration and a fair partition of the land. 

However, to the extent of the interest of the heirs in the specific 
portion of the land conveyed subject to administration, their 
vendees would also be co-tenants, and it would not affect or preju- 
dice the rights of the other part owners or co-tenants to recognize 
them as such until a partition is had. 

In this case, under the plea of not guilty, the appellees success- 
fully attacked in this collateral proceeding the legality of Ruther- 
ford’s administration and the order of sale and confirmation to 
F, W. Chandler, on the ground of fraud, that is, because the whole 
proceeding, as claimed, was a device for vesting the title of the land 
in Rutherford. 

It clearly appears that the probate court of Bastrop county had 
jurisdiction of the estate, and that there were subsisting debts against. 
the estate at the time of Rutherford’s appointment as administrator 
de bonis non. Then it cannot be held that this appointment was a 


nullity. It also appears that at the time the application for the sale 
Vout. LX — 29 
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of the land was made by Rutherford there were subsisting debts 
against the estate, and a necessity was shown for the sale. Clearly 
then, the jurisdiction of the court was correctly invoked in making 
the sale. See Murchison v. White, 54 Tex., 84 and 85; Fleming y 
Seeligson, 57 Tex., 524. ’ » 

But the point of attack seems to be that while Chandler was the 
ostensible purchaser, that the land was in fact purchased for Ruther. 
ford. The fact that in less than one month from the time Ruther. 
ford, as administrator, conveyed the land to Chandler, the latter 
reconveyed to Rutherford by quitclaim deed, may be a significant 
indication of fraud, whenever that issue is properly made, but it does 
not appear to us that such issue was or could have been properly 
presented in this case. At the time that sale was confirmed the 
statute provided, “and if any executor or administrator should, 
either directly or indirectly, become the purchaser of any of the 
property of his testator or intestate, at a sale made by him, upon 
the complaint of any person interested in the estate, and service 
thereof and of citation on such executor or administrator, such sale 
shall be declared void by the county judge, and such executor or 
administrator decreed to hold the property so purchased in trust as 
assets.” General Laws 1876, p. 114, sec. 86. 

It will be observed that the statute furnishes a complete remedy 
to all persons interested in the estate to have such sales avoided 
and the property decreed to be assets. Such a proceeding must be 
instituted by some person interested in the estate within a reason- 
able time. 

The heirs are in privity with the administrator; they are inter. 
ested in the administration and could resort to the remedy afforded 
by the statute, and having failed to avail themselves of this remedy, 
they would not be heard to attack such a sale in a collateral pro- 
ceeding, and the vendees of these heirs, in this respect, do not occupy 
any more favorable attitude than their vendors. McCulloch ». 
Renn, 28 Tex., 796; Murchison v. White, supra. In our opinion the 
court erred in submitting to the jury this question or issue. 

It seems that the court also erred in admitting as evidence, over 
the objections of appellant, the statement of the conveyances made 
by Rutherford in Grayson and Fannin counties. This contest was 
as to the land in Cooke county, and if Rutherford obtained any 
right to that tract of land, by virtue of the sale and conveyance to 
Chandler and that of Chandler to him, such right would not be 
affected by any conveyances made by him of other lands, whether 
rightfully made or not, that is, in a proceeding like this. 
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The other questions presented, so far as material, have been settled 
by the Revised Statutes and subsequent adjudications. 
Our opinion is that the judgment ought to be reversed and the 


cause remanded. 
REVERSED AND REMANDED. 


[Opinion adopted November 30, 1883.] 





Wma. Grrson Jones v. Lua V. Jonzs. 
(Case No. 1527.) 


1. SERVICE OF PROCESS.— The object of the statute, arts. 1230-1233, concerning 


' ; . 451 

service of citation, was to provide an easier and less expensive method of = 121) 
effecting service than by publication, and its provisions are to be liberally — ¢9 = 
| 

construed. 63 35 


2, JurispIcTION.— While the domicile of the husband fixes that of the wife,no 71 696, 
presumption to that effect can obtain in a suit for divorce brought by the 2”, 83 
wife, in a county in which she alleges her permanent residence to be. 3w4g9! 

3. Divorce.— The district courts of Texas have jurisdiction to pass upon ques- 
tions affecting the continuance of the marital relations, in the suit brought - ma 
by the wife in the county in which she has a permanent residence, no 
matter where the offenses for which the divorce is sought were committed. 
Following 9 Wall., 123, and other authorities cited. 

4, SamMe.—It is not improper in a suit for divorce to insert general charges of 
cruelty and follow them with allegations of one or more specific acts, which 
may or may not be included in the specific charge, 

5. SamE.— A charge in a petition for divorce of excesses or cruel treatment. 
alleged to have been committed between the last of November and the first 
of May following, without designating the place, is sufficiently specific. 

6. Same.— Ina suit for divorce brought by the wife, in which, among other 
allegations of cruel treatment, she charged that the defendant had filed a 
bill for divorce against her in another state, falsely charging her with adul- 
tery, it was not improper to attach a copy of the bill to the petition as an 
exhibit; and exceptions to the allegation on the ground that the bill was 
not sworn to were properly overrule. 

7. PRACTICE.— Pleadings and all exhibits attached thereto and made a part 
thereof, whether good or bad, when no exceptions have been filed thereto, 
may be read to the jury as such. 

8, EvipeNcE.— Evidence by a witness that the defendant in a divorce suit had 
stated to him that his wife was a prostitute at heart and had committed 
adultery is admissible under an allegation that the husband had told the 
witness that his wife ‘‘ was a prostitute.” 

9. Divorce.— The law regards with indulgence the outbursts of resentful lan- 
guage from a woman who is unjustly charged with want of chastity by 
her husband. 

10, Same.— When a suit for divorce by a wife is based in part on the alleged 
cruel and outrageous conduct of the husband in filing a bill for divorce 
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against her in another state, in which he charged her with unchastity, 
and on the trial the defendant introduced no evidence in support of such 
charges, the filing of the bill may be presumed to have been malicious} 

done, especially when it was shown that in conversations with third parties 
he indulged in the same charge against his wife. 

11. Divorce.—The public aspersion of a virtuous wife by her husband, charg. 
ing her with unchastity, constitutes such cruelty as will entitle her to g 
divorce, 

12. SAME.—See opinion for facts under which it was held that a divorce wag 
properly granted. 


Apprat from Camp. Tried below before the Hon. B. T. Estes, 

Suit in the district court of Camp county against appellant fora 
divorce from the bands of matrimony and for the custody of a 
child, born of the marriage with appellant. 

Appellee alleged her residence and citizenship in Camp county for 
more than six months next preceding the institution of the suit, 
and that defendant was a resident citizen of the city, county and 
state of New York. As ground of divorce, the plaintiff alleged 
cruel treatment toward her by appellant in failing to furnish or pro- 
vide her with sufficient support, earned by his own exertions, and, 
with imputing to her a want of chastity, and with having denied 
the paternity of her child. Citation was issued and served upon 
appellant in the city of New York. 

December 1, 1882, appellant appeared, and, protesting that the 
court had no jurisdiction over him, moved to quash the service be- 
cause the petition and return were defective. Ile also pleaded in 
abatement that he was a citizen of New York, that he had no prop. 
erty in Texas, that no process had been served upon him in Texas, 
and that the supreme court of the city and county of New York 
had jurisdiction over his person and the subject matter of this suit. 
Appellant also filed general and special exceptions and a general 
denial. 

On December 2, 1882, appellee filed her first amended original 
petition, alleging that she was a bona fide inhabitant and citizen of 
the state of Texas, and that she resided in Camp county, and had 
resided there continuously for more than six months next preceding 
the institution of this suit, and that appellant was a citizen of the 
state of New York and county of New York. That the parties 
were lawfully married in New York on the 15th of June, 1875; 
that she at all times demeaned herself as becanie a true and faithful 
wife, but that appellant’s conduct towards appellee was cruel and 
suspicious; that he passed his time in idleness and vagrancy, and 
depended for the support of himself and family upon the bounty of 
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his parents and the parents of appellee; that from the time of their 
marriage appellant constantly outraged her feelings by charging her 
with unchastity, and, without any cause, accusing her of making 
assignations with men of whom she had no knowledge. She averred 
that she had not been guilty of the least impropriety. 

Appellee averred that the appellant’s conduct towards her ren- 
dered her living with him intolerable, and that in February, 1877, 
she left him and lived with her parents until November, 1877, when 
she returned and lived with appellant until May, 1878, when she 
again left him and returned to her parents; that during the time 
they last lived together he pursued the same course of cruel treat- 
ment towards her, constantly impeaching her chastity and living in 
dependence and idleness; that in August, 1877, there was born of 
said marriage a male child, which from its birth has been in the 
custody and care of appellee; that appellant has contributed noth- 
ing to the support of the child, and had, to appellee, denied its 
paternity. Appellee alleged that since the last separation, in May, 
1878, she had had no communication with appellant; had lived 
apart from him, and that he had contributed nothing to the support 
of herself or child. 

She averred that on the 13th of March, 1882, appellant filed in 
the supreme court of the city and county of New York and state 
of New York, his complaint against her, verified by his oath, pray- 
ing for a divorce and for the custody of their child; in that com- 
plaint appellant charges appellee with two separate acts of adultery 
with unknown persons, alleged to have been committed on the 16th 
and 22d days of June, 1881. Appellant, at the date of the institu- 
tion of that suit, was residing in Camp county, Texas, and that said 
accusations were false and untrue, and that her conduct at no time 
furnished the slightest pretext for such charges. 

She further alleges that on the 23d day of April, 1882, appellant 
was in Pittsburg, Camp county, Texas, and on that day, and in con- 
versation with Louis Flatau, appellant, in speaking of appellee, de- 
nounced her as a whore and a prostitute, and, speaking of the child, 
mentioned it as “that thing,” and said that he did not know whether 
he was its father; that he did not care for the child, and that his 
only object and purpose in seeking its custody was to harass and 
distress its mother. 

She avers that by reason of said false and outrageous charges 
against her reputation, her return to or longer living with appellant 
is rendered insupportable. Appellee reaffirms her innocence; that 
appellant has no business, property or income from which to support 
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the child; that she was able to educate and maintain the child, jf 
permitted to do so. 

She prays for a divorce and for the custody of the child. To thig 
petition appellee made oath that all charges of unchastity made 
against her were false. 

A certified copy of the complaint filed by appellant against ap- 
pellee, and duly verified, was made an exhibit to the petition. 

December 6, 1882, appellant filed his first amended original ap. 
swer, still protesting that the court had no jurisdiction, and resery. 
ing all legal objections made in the original answer; that he was 
and had been for years a resident citizen of the city and state of 
New York; that he had no effects in Texas; that no process had 
been served upon him in Texas, as a transient person or otherwise, 
This answer was sworn to before the district clerk of Camp county 
by appellant. 

He further avers that at the date of the institution of this suit 
appellee’s domicile and residence was, in law, in the state of New 
York. This is also sworn to before the clerk of the district court 
of Camp county. 

Appellant filed a general demurrer and special exceptions, and 
answered by general denial. 

His exceptions to the petition, motion to quash the service, and 
his plea to the jurisdiction, were by the court overruled. 

Appellant charged that appellee, at the time of instituting her 
suit, was not a bona fide inhabitant of the state of Texas; that she 
left New York the last of 1881 or first of 1882, secretly, to avoid 
the service of legal process and the writ of habeas corpus in a suit 
instituted by appellant to obtain the custody of the child; that 
appellee had no legal excuse for leaving New York. 

The jury returned the following verdict: ‘ We, the jury, find 
that the allegations in plaintiff’s petition are true. This May 9, 
1883.” 

Judgment dissolving the marriage, and awarding the custody of 
the child to appellee. 


White & Plowman, for appellant. 
J. L. Henry, also for appellant. 
W. P. MeLean and Crawford & Crawford, for appellee. 


Witur, Cater Justice.— The assignments of error in this cause 
are sixty-seven in number, of which fifty-five are relied on fora 
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reversal of the judgment. We shall consider only such as we deem 
of any importance, passing by without notice all such as are either 
not supported by the record or present points unnecessary to be 
considered. 

We think the service upon defendant, and the return of the same, 
are sufficient under our Revised Statutes. These statutes are not to 
be construed strictly as in derogation of the common law, but lib- 
erally, and with a view to effect their objects and promote justice. 
The object of arts. 1230 to 1233 of the Revised Statutes was to 
provide for an easier and less expensive method of effecting service 
on non-residents than by publication, and at the same time to make 
it certain that the defendant has full notice of the suit. To carry 
out these objects we must give the statute a liberal construction, 
disregard technicalities, and supply by intendment what the law, in 
other cases, would presume had been done. The defendant was a 
non-resident, and this authorized the service. The application for 
the notice will be presumed when it has issued, and especially when 
it has been asked in the petition. It is also a fair presumption that 
the party making the service is competent and disinterested until 
the contrary is proved, and the signature and seal of the officer 
tothe jurat,as made in the present case, is as full and complete a cer- 
tificate as is required by the statute. 

As to the jurisdiction, it is doubtless a general rule that the wife’s 
domicile is the same with that of her husband. When, however, 
the law authorizes a suit for a divorce by the wife, and makes the 
jurisdiction depend upon her residence, as does our statute (R. S., 
2862; id., 1198), the provision would be idle if her domicile is of ne- 
cessity to be the domicile of her husband. It would be, in effect, 
to allow the wife to sue her husband at the place of his residence — 
a privilege she has without any such provision. The plaintiff here 
alleges that she is a bona fide inhabitant of Camp county, where the 
suit was brought, and had been so continuously for six months be- 
fore the commencement of this action. The bona fides of her resi- 
dence depended upon whether or not she had sufficient grounds for 
leaving her husband, and had taken up her residence in Camp 
county, not solely for the purpose of suing her husband for a di- 
voree, but with the intention of making that county her permanent 
home. We think that all such facts are fully stated in the petition, 
and the court had jurisdiction of the cause. 

The plaintiff being a bona fide resident of the county of Camp, 
the state of Texas had the right to pass upon questions affecting the 
continuance of the marital relation between the parties, no matter 
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where the offenses for which the divorce was sought had been com. 
mitted. This is too well settled by authority to require argument 
in support of it. Cooley on Const. Lim., 400, 401; 2 Bishop on 
Mar. & Div., §§ 171,172; Ditson v. Ditson, 4 KR. 1, 87; Cheever », 
Wilson, 9 Wall., 123. 

Decisions to the contrary may be found in some states, but as a 
general rule it is owing to the existence of some statute with pro. 
visions to the contrary. Any others are against the weight of 
authority, such as Edwards v. Green, 9 La. Ann., 317, cited by appel- 
lant’s counsel. 

We have no clause in our statutes varying the general principle 
established by the weight of authority, and in accordance with it 
we think our district courts can decree divorces for causes arising out- 
side the limits of the state. Besides, one of the acts for which this 
divorce is sought, and an act entirely sufficient to authorize it, was 
committed in the state of Texas after the plaintiff became a resident 
here. 

Special demurrers Nos. 6 and 20 were properly overruled. With 
out reference to any other acts of cruelty, the two charged to have 
occurred since the appellee has been residing in Texas are sufficiently 
alleged to require that those exceptions should be overruled. 

We believe, also, that there is nothing in the exceptions taken to 
the manner of alleging the acts of cruelty committed between 
November, 1877, and May, 1878. The petition charged a continued 
course of wrongs, excesses and cruelties extending over a long period 
of time, viz., five months, which finally culminated in acts of out- 
rage, which were specified with all possible particularity. It is not 
improper to include in a petition for divorce general charges of 
cruelty, and follow them by allegations of one or more specific aets 
which may or may not be included in the general charge. 2 Bish. 
§§ 651, 648a; Whispell v. Whispell, 4 Barb., 218. And in accord- 
ance with this rule are the forms in the English ecclesiastical court. 
2 Bish., § 650. This latter author says that good pleading requires 
that the libel, in addition to the special charges, should contain 
proper general ones under which to prove general conduct, temper, 
and the like. 2 Bish., § 652. And our own court in Wright «. 
Wright, 3 Tex., 182, seems to recognize the same rule as to general 
allegations; and in same case, at page 181, seems to consider aver 
ments of a course of misconduct from which outrages might be 
inferred to be sufficient for some purposes. 

But may it not be said that these acts are averred with sufficient 
certainty for divorce pleading? Mr. Bishop says that such pleading 
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js somewhat different from what is used in ordinary cases. It cer- 
tainly is not required that the acts should be averred with the 
certainty of an indictment. The forms used in the English courts 
and in some of those in the United States do not allege the precise 
day and place of the occurrence of the acts. The place is scarcely 
ever alleged and the time no more certain than by reference to the 
month of the occurrence. 2 BDish., § 650a; Smedly v. Smedly, 30 
Ala., 714; Beebe v. Beebe, 10 Iowa, 133; 19 id., 34; 13 id., 266. 

Our own court, in Wright v. Wright, 6 Tex., 3, considevell an act 
of cruelty sufficiently specific that gave the month when it bap- 

ned without mentioning the place where it happened. The object 
of the pleading is to give the defendant notice of the charges he 
will be cailed upon to meet, and we think that object was accom- 
plished in the present case. The time was between the last of No- 
vemnber and the first of May, and the defendant could not mistake 
as to the place where events occurring during that time must have 
taken place. 

We are of opinion that, taking into consideration the manner in 
which the acts committed between November 29, 1877, and May, 
1878, are alleged, and the fact that the subsequent outrages are 
specified with great particularity, the demurrers to these allegations 
were properly overruled; that these allegations, taken in connec- 
tion with the averment of domicile, gave the court jurisdiction, if 
proved, and rendered the acts of cruelty alleged to have been com- 
mitted subsequently, good grounds of divorce. See Wood v. Wood, 
5 Iredell, L. I., 674. And holding as we do upon this subject, it 
necessarily follows that the court did not err in admitting agin: 
testimony under these allegations, and in submitting issues upon 
‘them to the jury. This disposes of all assignments of error upon 
such rulings of the court below. 

The nineteenth assignment of error is not supported by the 
record, as acts of cruelty are alleged to have occurred after the 
reconciliation of February, 1877, and before the final separation in 
May, 1878, which were followed by greater outrages, committed 
subsequent to the last-mentioned date. 

There was no error in overruling special demurrer 16. The ex- 
hibit made part of the petition shows that the New York bill of 
divorce was sworn to before a notary public of that state, and the 
presumption is that he had authority to take the affidavit. The 
same presumption exists in favor of the jurisdiction of the court in 
which the bill was filed. If the officer had not authority to ad- 
minister oaths, or the court jurisdiction, the defendant should have 
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so alleged and supported his allegation by proof. Besides, we see 
no necessity for proving that the bill was sworn to. Allegations of 
the character which it contains, made by a husband against hig 
wife, are acts of cruelty whether sworn to or not. 

Nor was it improper to attach a copy of the bill to the petition, 
It constituted, in part, the cause of action, and was in aid and ex. 
planation of the allegations of the plaintiff, which had been fully 
made in the petition itself. “Rule 19 for District Courts. 

The affidavit attached to the petition was read to the jury not as 
evidence, but as pleading. No exception had been made to it, and 
pleadings, whether good or bad, on demurrer, may be read to the 
jury as such if they have not been stricken out on proper exceptions, 

As to all assignments which set up condonation it is sufficient to 
say that the reconciliation of November, 1877, did not bar guit 
based upon the precedent outrages, the ill-treatment having been re. 
newed, whilst the parties were subsequently living together, and 
again by acts of cruelty occurring since the plaintiff became a citi- 
zen of Texas. Wright v. Wright, 6 Tex., 3; Nogees v. Nogees, 7 
Tex., 538. 

The evidence of Flatau was to particular language used by ap. 
pellant, which amounted, in substance, to what that language was 
charged to be in the petition, and this was sufficient and did not 
amount to a variance. The evidence of Byles was admissible as 
being in proof of specific acts, which, though not specifically 
alleged, could be received as explanatory of those averred and as 
giving weight to them. 2 Bish., § 658; David v. David, 27 Ala, 
222, 224. 

There was sufficient to authorize the jury under special issue No, 
3 to find for the plaintiff. The facts set forth in appellant’s brief 
as showing improper conduct on the part of Mrs. Jones are of the 
most trivial character. The proof was abundant to show that she 
had suffered wrongs at his hands which in a great measure palliated, 
if they did not entirely excuse, any slight offenses she may have 
committed. The evidence is somewhat conflicting, but there is 
abundant proof in the record to show that the husband’s conduet 
was such as to drive his wife to commit every apparent offense he 
has proven against her, including even her final abandonment. See 
Sheffield v. Sheffield, 3 Tex., 79. 

Admitting that there was proof to show that defendant contrib- 
uted towards the support of his wife, and that the finding of the 
jury was against the evidence on the fourth issue, there was suffi- 
cient in the verdict upon the other issues, if supported by proof, to 
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justify the divorce. If the jury had found for the defendant on this 

articular issue, and for the plaintiff upon the others, the court 
should, nevertheless, have entered a decree in accordance with the 
rayer of the petition. 

What we have heretofore said on the subject of general and 
special allegations is sufficient to dispose of the forty-fourth assign- 
ment of error so far as special issue No. 6 is concerned. It was not 
necessary to prove every single charge alleged in the petition to 
have been made against plaintiff by her husband during their mar- 
ried life, and previous to their final separation. Proof that he had 
accused her of unchastity was sufficient for the purposes for which 
the allegation on that subject was made in the petition. 

As to the fourth and fifth charges asked by appellant and refused 
by the court, they had been substantially given so far as they were 
good law in submitting special issue No. 3, which we have already 
considered. The principles contained in these charges, however 
praiseworthy in connubial ethics, cannot be laid down to their full 
extent as correct ruies of law governing in cases like the present. 
The law looks with much indulgence upon the conduct of a woman 
who is unjustly charged by her husband with the highest offense 
she can commit against his conjugal rights, and excuses any out- 
bursts of resentment on her part under such accusations. Mayhugh 
v. Mayhugh, 7 B. Mon., 429. 

The very section of the book quoted in support of these instruc- 
tions says, in effect, that though the ill conduct of the wife has con- 
tributed in a measure to what she complains of in her husband, still, 
if the latter was very aggravated, it is good ground for granting her 
adivorce. § 768. The charges asked were inconsistent with this 
principle and were rightly refused. 

The forty-sixth and fiftieth assignments of error which are directed 
to the charge on the subject of the New York bill of divorce are not 
well taken. If this bill was filed without any grounds for so doing, and 
under the circumstances proven on the trial, it was maliciously done. 
The defendant introduced no proof whatever to sustain the charges 
made in the bill, nor in palliation of his conduct in bringing the 
suit, and hence the inference that it was maliciously done was irre- 
sistible. It was not necessary to prove malice more express than 
was to be gathered from the antecedent conduct of the husband, 
and the feeling he displayed against her in his conversations with 
other persons. 

The remaining assignments and propositions, which are of any 
importance, may be considered together, as they refer to the insuf- 
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ficiency of the evidence to support the verdict, or to justify the 
remaining charges given by the court. 

Enough of the facts alleged in the petition were substantially 
proved to authorize the verdict of the jury and the decree of divoreg, 
The charges as to the idleness of the defendant and his failure to 
support his wife were not very satisfactorily proven, nor do we deem 
them important. 

It was fully proven, however, that the appellant stated to his wife 
that he did not believe he was the father of her child born durine 
the marriage. This was in effect to accuse her of adultery, and of 
being the mother of an illegitimate child. It was also proven that 
he filed against her in the courts of New York a bill praying for 
divorce, in which he alleged that she had committed two distinet 
acts of adultery at specified times, at a particular place, and with 
unknown men. It was further shown that he stated to one of the 
residents of the place where she lived, after her removal to Texas, 
that she was guilty of the most enormous offenses against decency, 
virtue and her marriage vows. The language used is too foul to 
repeat in a judicial opinion. It shocks the sensibilities of every 
decent person, and includes charges which no innocent woman could 
survive except in perpetual anguish. Not one spark of evidence is 
introduced by appellant to contradict these proofs against him, and 
he brings no testimony even of the slightest character to throwa 
suspicion upon the virtue of his wife, much less to establish these 
grave offenses laid by him to her charge. 

Such outrages are good grounds for divorce in our state. Our 
statute differs from those of a majority of the states in respect to 
the cruel treatment which will authorize a divorce. It does not 
confine such treatment to bodily harm, or threats of the same, and 
properly includes within the meaning of “ excesses, cruel treatment 
and outrages,” insults or injuries to the mind or the heart. In some 
of the states it is not ordinarily deemed sufficient cause for divorce 
that the husband should have accused his wife of unchastity, but as 
an act of gross cruelty almost enough of itself for that purpose. 1 
Bishop on Mar. and Div., § 726. Our courts, under the peculiar 
wording of our statute, hold it not a/most but altogether a sufficient 
act of cruelty to justify dissolving the bonds of matrimony. Pink 
ard v. Pinkard, 14 Tex., 356; Schreck v. Schreck, 32 Tex., 579; 
Sheffield v. Sheffield, 3 Tex., 79. : 

And why should it not be so held? What are wounds to the per 
son as compared with those that affect the mind? The former may 
be healed; the latter endure for a life-time. Of all the treasures 
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cherished by a woman, her reputation for chastity is the dearest. 
“Jt is the immediate jewel of her soul;” and, when an attempt is 
made by her husband, who should be her protector, to rob her of it, 
cruelty on his part has reached its utmost limit. He not only de- 
stroys her peace of mind, but exposes her to the contempt of the 
world and the insults and assaults of the worst of mankind. 

But it is urged that the mere charge of adultery contained in a 
bill of divorce, filed in another state, is not sufficient to authorize a 
divorce; and a dictum of Judge Lipscomb is cited to sustain this 
point. Sinions v. Simons, 13 Tex., 475. 

Were this the only ground upon which the present divorce is 
sought, it might be necessary for us to consider whether or not this 
dictum is good law. But here the charge is not only made in the 
bill of divorce, but is followed up by public aspersions of the wife’s 
character, denouncing her not only as an adulteress, but as having 
reached, if possible, a still lower degree of female depravity. In 
such case it is strongly intimated in the opinion of the same learned 
judge that good ground for divorce would be presented. See, also, 
Wright v. Wright, 6 Tex., 3, and Sharman v. Sharman, 18 Tex., 
526. In the latter case, such conduct is characterized as “an out- 
rage to the feelings of the wife, and cruelty of the most base and 
aggravated character ; inconsistent with the matrimonial relation, its 
obligations, its duties and affections.” 

We think the charges of adultery brought against the wife, when 
taken together and in connection with the remainder of the evi- 
dence, showing the complete and utter want of the least grounds for 
making them, were sufficient to require the decree of divorce ren- 
dered by the court. 

As to the question of recrimination, we think it scarcely deserves 
notice. Recrimination is a valid defense when the recriminatory 
fact is of a like character with the act of the defendant for which 
the divorce is sought, or when the difference between the offense of 
the plaintiff and that of the defendant is merely slight in degree of 
guilt. But some allowance must be made for human frailty, and 
the plaintiff must not be required to be without fault, in order to 
obtain a divorce for the defendant’s great wrong. This is what was 
held by Judge Moore in Hale v. Hale, 47 Tex., 336, and is a correct 
exposition of the law on the subject. Here the faults allezed 
against the plaintiff were “trifles light as air” compared to the 
unbounded wrongs heaped upon her by the defendant, and we do 
not think such recrimination was established as could avail him 
as a defense. 
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a 
From what has been said, it is clear that all points made Upon the 
sufficiency of the proof to warrant the charges of the judge below, 
or to establish the jurisdiction, must be decided against the appel: 
lant. 
There is no error in the judgment, and it is affirmed. 


AFFIRMep, 
[Opinion delivered December 4, 1883.] 





D. G. Sanrn v. Toomas M. Warren. 


(Case No. 1247.) 


1, Practice — VERDICT.— When a verdict is in response to special issues alone, 
the court will not look beyond the finding to any fact apparent in the record 
in aid of the judgment; the judgment must be sustained by the finding, 

2. SHERIFF'S SALE.— See statement and opinion for a case in which the special 
findings of the jury, being construed tovether, rendered invalid sales of 
land made on the direction of attorneys, against the wishes and direction of 
the legal owner of the judgment under which the sale was made. 


Apprat from Williamson. Tried below before the Hon. W. A, 
Blackburn. 

Motion filed December 1, 1880, by which Warren sought to re 
cover of Smith and one William Hunt the sum of $2,976, claimed 
to be the difference between the amount for which they bid off a 
certain tract of land of Warren’s at sheriff’s sale, and which bid 
they failed to make good, by not complying with the terms of sale, 
and the amount for which the land was sold by the sheriff on re 
advertisement and sale. Bybee had recovered a judgment against 
Warren, and secured a foreclosure of a vendor’s lien upon the land, 
For a balance remaining due thereon, it appears that Makemson & 
Posey, who claimed to own an interest in the judgment, caused an 
order of sale to be issued and the land advertised and sold, at 
which sale the appellant bid $3,001, and the land was struck off to 
him and William Hunt; it appears, however, that Hunt had no in 
terest in the bid and was not in any way connected with it. Appel 
lant having failed to comply with the terms of the sale, at the 
direction of Makemson & Posey the sheriff readvertised and sold 
the land, and at the last sale it was purchased by Makemson for 
$25. 

Hunt and appellant claimed that the former was the owner of 
the judgment, and as such directed the sheriff to return the writ, 
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and not to readvertise and sell the land. But without Hunt’s 
knowledge or consent the sheriff did readvertise and sell under the 
directions of Makemson & Posey, who it was claimed had no inter- 
est in or right to control the judgment. ioe | 

Upon the trial the court submitted special issues, which were re- 
sponded to by the jury, and upon which the court rendered jadg- 
ment in favor of Hunt for costs, and against Smith for $1,025 and 
costs, from which he appealed. 

The material error relied on is indicated in the opinion. 


Walton & Hill, for appellants. 
Makemson, Fisher & Price, for appellee. 


Warts, J. Com. Avr.— Upon the trial in the court below, the real 
issue was as to whether or not Makemson & Posey owned an in- 
terest in the judgment of Bybee v. Warren, at the time of the 
sheriff’s sale at which Makemson purchased the land. That judgment 
was recovered in April, 1577. In response to special issues the jury 
found that about 1877, Bybee did transfer or assign an interest in 
the notes to Makemson & Posey. And after that agreement Posey 
wrote the transfer of the judgment from Bybee to Smallwood. And 
further, that Makemson & Posey never owned that judgment. 

It is the settled rule of practice that where a verdict is in response 
to special issues alone, the court cannot look beyond the finding to 
any fact apparent in the record in aid of the judgment. Ledyard »v. 
Brown, 27 Tex., 393. In such case the verdict is the basis of the 
judgment, which must be sustained by the finding. Here the find- 
ing upon the vital issue, though apparently conflicting, is not in fact 
necessarily so. That is, it is not impossible nor even improbable 
that an interest in the notes might have been transferred to Makem- 
son & Posey about 1877, and still that they might not have owned the 
judgment, or any interest therein, rendered April, 1877. True, if the 
interest in the notes had been assigned to them by Bybee after 
the judgment was rendered, that would have carried with it an in- 
terest in the judgment. Gaines et al. v. Exchange Bank, ete., Law 
Reporter, vol. 1, No. 6, p. 479. So, also, if they owned an interest 
in the notes at the time of the rendition of the judgment, they 
would own a like interest in the judgment. 

While the jury find that an assignment of an interest in the notes 
was made to them, the other tinding, however, negatives the idea 
that they had such interest at the time of the rendition of the judg- 
ment or subsequent thereto. 
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For anything appearing by the finding of the jury, it might bg 
that Makemson & Posey had disposed of ‘that interest in the Notes 
before the rendition of the judgment in favor of Bybee. That 
assumption is in harmony with and reconciles the several findin 
of the jury, which otherwise would be inconsistent with each other 
Then, construing the several findings together, as consistent with 

each other, it results that Makemson & Posey would have no right 

to control the execution, in opposition to the wishes and direction 
of Hunt, the legal owner of the judgment. And that it was error 
to render judgment against appellant upon that verdict. 

While the court would have the power to reverse the judgment 
and here render such judgment as should have been rendered by the 
court below upon the findings, still, from the condition of the record, 
it is suggested that the judgment ought to be reversed and the cause 
remanded. 

REVERSED AND REMANDED. 


[Opinion adopted December 4, 1883.] 





Nannie Pierce v. J. M. Forr. 


(Case No. 3984.) 
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. SEPARATE ACKNOWLEDGMENT.—It is not the duty of one purchasing the 
homestead of others to see to it that the notary does his duty in makinga 
privy examination of the wife when she signs the deed; all that the law re- 
quires of the purchaser is to act fairly, and not avail himself knowingly of 
the fraudulent conduct of others. 

HUSBAND AND WIFE—SAME.— The husband having control of the commu- 
nity and separate property of the wife, one negotiating for the purchase of 
either is not bound to contract with the wife; and when, on purchasing, he 
is presented with a deed signed by husband and wife, and duly acknowl 
edged before the proper officer, he has a right to believe that the wife has 
freely and with full knowledge given her consent to the same, and is not 
affected by the fraud of others in procuring her signature, of which he has 
no knowledge. 

SaME.— Though if a fraud be perpetrated in securing her signature, and the 
purchaser, though ignorant of its character, is wilfully blind, that he may 
profit by it, he will be regarded as having perpetrated it, so far as it affects 
the validity of the deed. 

4, DEED — MorTGAGE— EvipeNnce.—It was error to instruct a jury that they 
could not find a deed absolute on its face to be a mortgage, unless the fact 
that it was so intended should be established by two witnesses, or by one 
witness and strong corroborating circumstances. This rule is applicable 
only to cases in which it is sought to establish a trust by proving the decla- 
rations of a deceased trustee, or when the trustee is testifying to the trust 

in his own interest. Distinguished from Moreland v. Barnhart, 44 Tex., 

275; and Peters v. Clements, 46 Tex., 114, followed. 
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Arrrat from Lamar. Tried below before the Ion. R. I. Gaines. 

J. M. Ford brought suit against appellant in the district court of 
Lamar county, on the 12th day of October, 1876, for the recovery 
of four tracts of land described in the petition, and for possession, 
and also caused to be issued a writ of sequestration, which «was 
levied on the lands in controversy. The value of the lands was 
alleged in the petition to be $2,509. 

The defendant failing to replevy the lands within the time pre- 
scribed by law, the plaintiff, J. M. Fort, on the 26th day of October, 
1876, gave a replevy bond, and the sheriff placed him in possession 
of the lands. 

There were four tracts of land involved in the suit and claimed 
by plaintiff Fort, to wit: thirty-four acres, and one hundred acres of 
the Eubank headright, and twenty acres known as the Means tract, 
and fifty-seven acres of the Click headright, known as the Neathery 
land. 

On the 28th day of June, 1878, the defendant Nannie Pierce filed 
an answer and cross-bill, in which she asked that W. B. Wright and 
U. Matthiessen be made parties, and alleged (after first filing a gen- 
eral denial and plea of * not guilty ”) that, on the 25th day of April, 
1873, and for the five years last before that time, the thirty-four 
acre tract and the one hundred-acre tract, parts of the Eubank head- 
right, were the homestead of herself and her husband, G. W. Pierce, 
and their minor children, and so continued until the 29th day of 
July, 1876, which was the date of her husband’s death; that she and 
her minor children still continue to occupy the one hundred and 
thirty-four acres, claiming and using it as a homestead until October 
or November, 1876; that they had never acquired any other home- 
stead. 

That, on the 25th day of April, 1873, her husband, G. W. Pierce, 
borrowed from W. LB. Wright $600; that, to secure its payment, she 
was induced by her husband, W. B. Wright, and one J. M. Long, to 
join her husband in what appeared to be an absolute deed for all 
the land in controversy, two of which tracts of land were her home- 
stead; that she did not read the deed, nor was it read to her; that 
she did not know, nor was she informed, that her homestead was 
included in the deed; but, on the contrary, was informed by her 
husband, G. W. Pierce, that it was a mortgage on the twenty acre 
and fifty-seven acre tracts of land, which were not her homestead, 
given to secure the payment of the $600; that she was informed by 
W. B. Wright, and by J. M. Long, that it was intended only to 


secure the payment of said borrowed money; that, relying on and 
VoL. LX —30 
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believing said statements, she signed the instrument and acknowl. 
edged it before J. M. Long, notary, in the presence of her husband 
not knowing its contents. 

She alleged that the fifty-seven and the twenty acre tracts were 
worth $10 per acre, and ample security for the debt; that her home. 
stead of one hundred and thirty-four acres was, at the time, worth 
$25 per acre; that there were about seventy-five acres of it in ey}. 
tivation; that the improvements were worth $2,000, and the annnal 
rental value was $500. That the deed from her and her husband to 
W. B. Wright was only a mortgage, and so intended, and asked that 
it be canceled. Defendant alleged that W. B. Wright made a deed 
to U. Matthiessen, reciting a note for $1,500 and one for $300 as the 
consideration, alleging that the same was only colorable, without 
consideration and not bona fide, and the whole transaction was a 
fraud, without either a valuable or adequate consideration ; charged 
that Matthiessen had actual and constructive notice that the one 
hundred and thirty-four acres was defendant’s homestead, that the 
deed from her and her husband to W. B. Wright was only a mort. 
gage, and that the title of W. B. Wright, his vendor, was in fraud 
of the rights of defendant and her children. 

The answer set up the transfer by Matthiessen to plaintiff, J. M. 
Fort, dated 11th January, 1876, which deed purported to be in con- 
sideration of $200 eash, and $1,800 in the notes of plaintiff Fort, and 
asked for its cancellation; that said deed from Matthiessen to Fort 
was only colorable, not ona fide, but a fraud upon the defendant and 
her children; that Fort bas not paid the consideration named in 
the deed to him; charged Fort with actual and constructive notice 
at and before his pretended purchase of the defendant’s rights, and 
that the one hundred and thirty-four acres was her homestead, and 
that the deed from defendant and her husband to W. B. Wright was 
only a mortgage. 

The answer charges that W. B. Wright, U. Matthiessen and 
plaintiff J. M. Fort combined and confederated together to obtain 
two hundred and eleven acres of land, worth $4,129, for $609, part 
of which land they knew to be her homestead — knowing that the 
deed to W. B. Wright was a mortgige; that there had been no ad- 
ministration on the estate of G. W. Pierce, deceased; alleging her 
ouster by Fort in the fall of 1876, by virtue of a writ of sequestra- 
tion, and that he wrongfully seized and carried away the crop raised 
by her and her tenants in the year 1876, and of the value of $500; 
that the thirty-four acre tract of land was part of the homestead of 
Anderson Pierce, her deceased busband’s father, but that she and 
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her husband had resided on it, and that Anderson Pierce and wife 
never conveyed it to any one until 31st of October, 1876, when they 
deeded it to defendant and her children. 

Defendant disclaimed title or possession to the twenty acres and 
the fifty-seven acres, and asked that the same be subjected to W. B. 
Wright’s mortgage lien; for a cancellation of all of the deeds, so far 
as they affected her homestead of one hundred and thirty-four acres; 
and for possession, and for $500 per annum rent for the years 1877 
and 1878, and $500 for the crop taken by plaintiff, raised in the year 
1876, and for general relief. 

By an amendment defendant set up a judgment lien, execution 
and sale thereunder of all U. Matthiessen’s interest in the land, 
which lien existed prior to Fort’s purchase of the land, and charged 
that defendant Nannie purchased the land at the sheriff’s sale, paid 
the purchase money, and took a deed therefor. 

Defendant, in connection with her amended answer, propounded 
fifteen written interrogatories to plaintiff J. M. Fort. 

Plaintiff filed an amended petition, and answered to the interroga- 
tories of defendant, in which he alleged that he (plaintiff) purchased 
the land from U. Matthiessen, but when he came to pay him for it, 
hé found that Matthiessen had not paid for it, as the deed showed. 
It was then agreed between all the parties that Fort should deliver 
his notes for the purchase money to Wright and Matthiessen, take 
up his notes which had been given to Wright, which was done, 
Wright retaining a vendor’s lien on the lands. 

Plaintiff also alleged that W. B. Wright had a good and perfect 
deed from defendant and her husband, and not a mortgage or deed 
of trust, and that plaintiff Fort never heard of any defect in the 
title until after G. W. Pierce’s death; alleged that after he pur- 
chased the lands, G. W. Pierce rented the premises from him and 
gave him an obligation for the rent. 

By amendment the defendant alleged that the twenty acre and 
the fifty-seven acre tracts of land, which she did not claim, together 
with the grain and produce taken by plaintiff from her homestead, 
and the rents thereof since plaintiff had possession of her home- 
stead, exceed the amount due by her deceased husband, G. W. 
Pierce, to W. B. Wright; and asked for an adjustment of the equities 
of the parties, and for that purpose that W. B. Wright and U. Mat- 
thiessen be made parties. 

W. B. Wright and U. Matthiessen excepted to the sufficiency of 
plaintiff's cross biil, making them parties: 1st. Because they were 
not proper and necessary parties. 2J. Because the cross bill set up 
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two distinct and inconsistent matters between parties having no 
interest in the subject matter. 3d. Because the action original] 
was un action of trespass to try title as between plaintiff J. M. For 
and defendant Nannie Pierce. 

They also pleaded a general denial, and set up a good and valid 
conveyance from G. W. Pierce and wife, Nannie, to W. B. Wright, 
and a sale made in good faith and fair dealing. Also that G, W. 
Pierce had not paid for two of the tracts of lan 1, and that they were 
afterwards sold to satisfy vendor’s lien, and bought | in by Johnson, 
who afterwards sold and conveyed them to W. B. Wright; further 
alleging that the “thirty-four acres set out as having been ‘sold and 
conveyed by Anderson Pierce and wife to defendant and her chil. 
dren was q fraud and a cheat, and so intended;” that it had been 
sold or given to G. W. Pierce some twenty years before this contro. 
versy arose; that he had been in possession, made valuable improve. 
ments, using the same and paying taxes on it upto the time of his 
death; that before W. B. Wright purchased the land, he inquired of 
Anderson Pierce about the title, and was to!d by him that it was all 
right, and that he had no claim to any of it, whereupon he closed 
the trade. 

On the 19th day of April, the plaintiff, J. M. Fort, filed his first 
supplemental petition, in which he denied all the allegations in 
defendant’s cross bill and answer, and amendments; and adopting 
the original answers filed by W. B. Wright and U. Matthiessen, 

The court submitted sixteen special issues to the jury in the 
charge, and upon their finding on these issues rendered its judgment 
for the plaintiff. The jury found that plaintiff and his vendor, 
Matthiessen, bought with notice of the defendant’s claim to the 
land. ’ 

TTale & Scott, for appellant, cited on the proposition that the fraud 
committed on the wife in procuring her signature vitiated the deed 
irrespective of the purchaser’s knowledge: Pasch. Dig., art. 1000; 
Berry v. Donley, 26 Tex., 737; Fitzgerald v. Turner, 43 Tex., 79; 
Moreland v. Barnhart, 44 Tex., 279; ‘Hadson v. Wilkinson, 45 Tex., 
451-3; Ilumphries v. Freeman, 22 Tex., 52-3; Roy v. Bremond, 22 
Tex., 626. 


W. B. Wright, for appellee, cited Pool v. Chase & Co., 46 Tex., 
207; S4 Pa. St., 442; 53 Miss., 331; Moreland v. Barnhart, 44 Tex., 
275; oe v. Clements, 46 Tex., 114; Blankenship v. Douglas, 26 
Tex. * 225. 
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De.any, J. Com. Arp.— The plaintiff sued for and sequestered 
four tracts of land. The defendant surrenders two of these tracts, 
and asserts her right to the remaining two, comprising one hundred 
and thirty-four acres, which she claims as having been the home- 
‘stead of herself and her deceased husband, and as being still the 
homestead of herse!f and her minor children. 

As the plaintiff and his immediate vendor, Matthiessen, bought 
with notice of this claim of the defendant, they stand in the posi- 
tion which their vendor, Wright, would have occupied, had he been 
plaintiff. 

The matter to be determined, therefore, is whether the deed from 
Pierce and wife to Wright, made April 25, 1873, was sufficient to pre- 
clude the homestead rights of the defendant, and whether the issues 
of fact which were necessary to determine this question were fairly 
submitted to the jury. 

The defendant does not deny the execution of the instrument; 
but she insists that she signed it, believing it to be a mortgage upon 
other lands than her homestead; that it had been fraudulently rep- 
resented to her as such that the officer who took the acknowledg- 
ment did not explain it to her, and that the plaintiff and his vendors 
had notice of the fraud. 

Upon this part of the case the defendant asked the following 
charge, which was refused: “If you believe from the evidence that 

. . thedefendant Nannie Pierce had been informed that it (the 
deed) was only a mortgage to secure the payment of borrowed money, 
and that she believed it, and was not informed by W. B. Wright or 
any other person that it was an absolute deed; and if you further 
believe that defendant Nannie Pierce had not read the deed, and 
did not know, or was not informed, what land was embraced in it, 
or what the character of the instrument was, then I charge you that 
such an instrument is not a valid deed against the defendant, suf- 
ficient to convey her homestead.” 

In our opinion there was no error in refusing this charge. It was 
not the duty of Wright to become the adviser of Mrs. Pierce in the 
contract which she was about to make; nor was he bound to see to 
it that the notary did his duty in the matter of her privy examina- 
tion. All that the law required of him was that he should act 
fairly, and not avail himself knowingly of the fraudulent conduct 
of others. 

The law does not presume that the husband will practice a fraud 
upon his wife, nor does it require that one who deals with the bus- 
band shall so presume. As the law makes him the head of the 
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eommunity, and gives him the management and control of the 
wife’s separate property, it would be natural to suppose that all 
negotiations for the transfer of property, whether community op 
separate, would be made with the husband. 

When, therefore, one who has contracted with the husband for the 
purchase of the homestead or the separate property of the wife, js 
presented with a deed signed by the husband and wife and duly 
acknowledged before the proper officer, he has a right to Suppose 
that the wife has freely and with full knowledge given her consent 
to the sale. 

This disposes of the first assignment of error. The second assign- 
ment is unimportant; but the third, we think, must be sustained, 
It complains of the fourth special issue submitted to the jury, which 
is in these words: “ Did or did not W. B. Wright inform defendant, 
at the time of the execution of the deed, that said deed was only 
intended to secure the payment of loaned money?” : 

The jury, of course, answered this question in the negative, for 
there was not the slightest evidence that Wright had done anything 
of the kind. It was not, therefore, a proper issue in the case, and it 
is difficult to see how it could fail to mislead the jury. If there had 
been any testimony tending to show that Wright had made any 
such statements to Mrs. Pierce as are mentioned in the charge, it 
might have been properly submitted to the jury. 

Under the state of the evidence produced on the trial, the real 
question was not whether Wright had practiced a positive fraud by 
deceiving Mrs. Pierce, but whether a fraud had been practiced upon 
her by her husband and the notary — one or both,— and did Wright 
know the fact, or was he in a position to know it, and did he shut 
his eyes to keep from knowing it. For if the fraud was practiced 
upon her by those whom she trusted, and he was wilfully blind in 
order that he might profit by it, he was as guilty as those who per- 
petrated the fraud. 

In the case of Shelby v. Burtis, 18 Tex., 645, where the wife, in 
her answer, complained bitterly of the deceit practiced upon her by 
her husband’s attorney, concerning the liability of her separate prop- 
erty for her engagements, the chief justice said (p. 649), “ It is not 
without some hesitation that we have come to the conclusion that 
there was no error in sustaining the demurrer to the separate answer 
of the appellant Rebecca.” . 

And again on page 651: “ The wife, in her separate answer, charges 
that before signing she was told by an attorney employed by her 
husband, that her signing said notes and deed was a mere matter of 
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form and that she would not be bound by them, or either of them, 
and that the creditor Walbridge was present and knew the most, if 
not, as she believed, all the facts stated in her answer. [ad she 
averred distinetly that the creditor knew that she had been advised 
by counsel that her signature was a mere matter of form, and not 
binding upon her, this, it is believed, would have been such a fraud 
upon her, by his consent and collusion, as to have been a ground for 
relief.” 

The fourth and fifth assignments of error are waived; but in our 
opinion the sixth assignment is well taken. The court, in the fifth 
special issue, submitted to the jury the question whether the deed 
from Pierce and wife to Wright was an absolute deed or a mort- 
gage. This question was properly submitted to the jury, inasmuch 
as the deed is absolute on its face; and if it is to have the effect of 
a mortgage, that result must be brought about by parol proof. 

But as to the quantity and character of the proof necessary to 
show that the deed was a mortgage, the court instructed the jury 
as follows: “I furthermore charge you that the law will not war- 
rant you in finding the deed a mortgage, unless the fact that it was 
intended to be such be proven by at least two witnesses, or by one 
witness and strong corroborating circumstances.” 

This was error. In support of it counsel for appellee refers us to 
the ease of Moreland v. Barnhart, 44 Tex., 275. In that case, Mr. 
Justice Reeves (on page 283) remarks as follows: 

“That a deed absolute on its face may be shown by parol to be 
intended as a trust, has been often decided by this court. The trust 
must be shown with clearness and certainty, and in some of the cases 
it has been held that it must be shown by the testimony of more 
than one witness, unless his testimony be confirmed by corroborat- 
ing circumstances.” 

He cites a number of cases from our reports, and among them 
Miller ». Thatcher, 9 Tex., 482, in which the technical rule is laid 
down as it was given by the judge below in the trial of the present 
cause. 

But in the later case of Gaines v. The Exchange Bank, decided at 
Austin in 1882 (1 Law Reporter, p. 477), it was held that this tech- 
nical rule was applicable only to cases in which it was sought to 
establish the trust by proving the declarations of a deceased trustee, 
or where the trustee was testifying to the trust in his own interest. 

In answer to the question contained in the twelfth special issue, 
the jury found that after Wright had sold to Matthiessen and before 
the conveyance of Matthiessen to Fort, the land was sold under a 
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valid execution against Matthiessen, and was bought by Mrs, Pieros, 
who received the sheriff's deed. Whatevor interest Matthiessen had 
in the land, at the date of that sale, was thus transferred to the de. 
fendant. Baker v. Clepper, 26 Tex., 629. Sothat Matthiessen’s dead 
to Fort, considered by itself, passed no interest in the land, because 
he had none to convey. The interest which Matthiessen had in the 
land at tne date of the sheriff's sale, and which passed to Mrs, Pieree 
by the sale, was an equity to pay the purchass money notes to W, 
B. Wright and receive a complete title to tho land. 

If, after the sheriff's sale, Wright had brouzht suit to forvelose 
against Matthiessen, without making Mrs. Pierce a party, the decree 
would not have affected her right —she being in possession and her 
deed on record. And if he had made her a party, she might have 
tendered the amount of the purchase money and demanded the 
title. Peters ». Clements, 46 Tex., 114, and many other cases, 
This is, perhaps, as much as we ought to say. 

Whether W. B. Wright had a good and valid title wher he con. 
veyed to Matthiessen, that is, whether the conveyance from Pierce 
and wife to Wright was an absolute deed or a mortgage, is a ques. 
tion to be determined after an examination of all the circumstances 
attending the transaction and connected with it, which may throw 
light upon its character. 

Upon the question whether a fraud was practiced upon Mrs, 
Pierce in that matter, and, if so, whether Wright is chargeable with 
notice of it, we have said enough already. 

Our opinion is that the judgment should bo reversed and the 
eause remanded. 

REVERSED AND REMANDED, 


[Opinion adopted December 7, 1883.] 
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1. JuRISDICTION.— The proceedings of probate courts in all matters relating to 
S oh the administration of estates of decéased persons can only be attacked in a 
65 675 collateral proceeding, when the record shows affirmatively that the court 
lt had no jurisliction of the subject matter, or that its jurisdiction had not 
4 ote) at!ached, ; 

2. Same.— But when this is shown, or when it appears, from the record itself, 
that the court had no jurisdiction of the person (in a case where this is re- 
quired), the question of jurisdiction may be raised on objection to the record 

when it is offered in evidence, being a nullity on its face. 
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8, SaME — DISTRICT COURT — COLLATERAL ATTACK.— Where under the statute 
the district court acts as a court of probate (the county judge being disqual- 
ified), its jurisdiction over the subject matter is neither greater nor less than 
that of the probate court of the county; so that if, in a probate proceeding 
before the district court sitting as a court of probate, it appears that its ob- 
ject was to try the title to land, and this is affirmatively shown by the 
record, its adjudication upon such title is a nullity, and subject to collateral 
attack. 

4, Same.— Title to land, cast by descent from the mother to the heirs, it being 
the separate property of the mother, cannot pass by virtue of an order or 
judgment of the probate court, rendered in the administration of the estate 
of the deceased father, Title to such interests can no more pass, by virtue 
of orders of the probate court, adjudging the land to belong to the father’s 
estate, than could title to the lands of a stranger. 

5. SEPARATE PROPERTY — JURISDICTION ~ INNOCENT PURCIIASER.— When the 
deed made by the father to his daughter and her husband, in the division of 
his estate, recited in the habendum clause *‘to have and to hold the afore- 
said lands unto them, the said David Love and Mary Love. their heirs and 
assigns, forever,” and purported to be made upon a consideration of $1,000, 
it was held, 

(1) No consideration having been paid, and the evidence (properly ad- 
mitted) showing that the property was intended as a gift, the terms of the 
deed determine that it was a gift both to husband and wife. 

(2) The wife acquired thereby an undivided half interest in the land as 
her separate property, and a purchaser, with notice of the state of the title, 
acquired no title by purchase at administrator's sale, ordered by the probate 
court in administering the estate of the deceased husband, to the interest 
inherited from the mother. 

(8) The absence of notice to the creditor of the deceased husband of the 
wife’s separate interest is immaterial. The case of Grace v. Wade, 45 Tex., 
522, has no application. 

(4) The doctrine announced in Grace v. Wade, 45 Tex., 522, is only appli- 
cable to such judgment liens and others as are recognized as subsisting 
liens in law, and cannot be extended to cases not embraced in the origina! 
rule. 


Arreat from Robertson. Tried below before the Ion. Spencer 
Ford. ) 

Love and others bronght this suit against L. D. Bradley for an 
undivided half of two thousand three hundred and one acres of 
land, and for partition, alleging a common source of title in James 
Dunn; that James Dunn deeded the land to D. IL. Love and Mary 
Love, his wife, on August 31, 1850,.reciting in said deed a consid- 
eration of $1,000; that Dunn was the father of Mary Love; that 
no consideration in fact was paid to Dunn for the deed; that it was 
a deed of gift to D. II. and Mary Love; that plaintiffs were the 
heirs of Mary Love; that she died September 20, 1856, intestate; 
there was no administration on her estate, and plaintiffs inherited 
one-half of the land from her; that defendant Bradley owned the 
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other half, and claimed the whole under a sale made to him on De. 
cember 4, 1877, by L. G. Sandifer, administrator de bonis non of D 
HI. Love’s estate, under a decree rendered in the district court of 
Freestone county, sitting in probate (the county judge being dis. 
qualified), said decree ordering the whole of the land to be sold to 
pay community debts of D. H. and Mary Love; that the sale was 
reported to said court, and confirmed April 10, 1878; that said de. 
crees were nullities in so far as they attempted to determine the 
right of plaintiffs to one-half of the land, and Bradley had actual 
and constructive notice of plaintiffs’ title at the time of his pur. 
chase; that the court rendering the decrees had no jurisdiction to 
determine the right of plaintiffs to the land; that the purchase 
money notes given by Bradley for the land were not due until Decem. 
ber 4, 1878; that Bradley did not agree to pay but one-half of what 
the land was worth; that he excluded plaintiffs from the posses. 
sion and profits; that Il. D. Prendergast was Bradley's agent, and 
collected and withheld the rents from plaintiffs; that Bradley’ 
claim is a cloud on plaintiffs title; praying for judgment for 
one-half the lands and rents, to remove cloud, and for parti- 
tion. 

Defendant answered: That D. i. Love died in April, 1866; that one 
Henry Rook had a claim against his estate, and on March 22, 1873, 
filed his petition in the district court of Freestone county, sitting in 
probate, to have his claim adjudged a debt against the community es- 
tate of D. I. and Mary Love, and to have land sold to pay it; and on 
July 17,1874, J. M. Love, administrator of D. I. Love's estate, tiled his 
petition in said district (probate) court against all persons interested 
in the estate, and against the heirs of Mary Love, the plaintiffs in 
that suit, to have the Trudoe land declared to be community land 
of D. IL. and Mary Love, and to have it sold to pay community 
debts; and that the plaintiffs in this suit were all cited and an- 
swered the petition, and claimed that the land was the separate 
property of Mary Love; and on October 3, 1877, the said district 
court, sitting in probate (the county judge being disqualified), ad- 
judged the Rook debt to be a community debt, and the Trudoe land 
to be community land, and ordered it sold to pay said Rook debt; 
and it was sold by L. G. Sandifer, administrator de bonis non of D. 
H. Love's estate, on December 4, 1877, and Bradley became the pur- 
chaser for $1,800; the sale was confirmed April 10, 1878; that said 
judgments were still in force, and were a bar to this suit; that at 
the time of sale neither Bradley nor Rook, for whose benefit the 
land was sold, had any notice of plaintiffs’ claim to the land; that 
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Bradley bought in good faith, and paid a fair price for the land, and 
plaintiffs were estopped from claiming said land. 

Jury waived, and the court gave judgment for plaintiffs for one- 
half the land and rents, and for partition. 


ILD. & FIT. Prendergast, for appellants, cited: Parker v. Chance, 
11 Tex., 514; Yates v. Houston, 3 Tex., 446; Lynch v. Baxter, 4 Tex., 
445; Wright v. McNatt, 49 Tex., 429; Miller v. Rogers, 49 Tex., 413; 
Johns v. Northeut, 49 Tex., 456; Cryer v. Andrews, 11 Tex., 181; 
Harrison v. Oberthier, 40 Tex., 385; Davis v. Wells, 37 Tex., 
606; Withers v. Patterson, 27 Tex., 498; Milam County v. Rob- 
ertson, 47 Tex., 231-2; Pasch. Dig., art. 5469; Guilford v. Love, 49 
Tex., 715; Bigelow on Estoppel, 146, note 1; Poland ». Davenport, 
Tex. Law Jour., January 8, 1879; Scott v7. Maynard, Dallam, 548; 
Love v. Robertson, 7 Tex., 6; Kirk v. Navigation Co., 49 Tex., 213; 
Veramendi v. Hutchins, 48 Tex., 531; Cooke v. Bremond, 27 Tex., 
457; Hudson v. Jernigan, 39 Tex., 587; Mitchell v. Marr, 26 Tex., 
331; Dunham v. Chatham, 21 Tex., 247. 

On the doctrine of innocent purchaser without notice, they cited: 
Dunham v. Chatham, 21 Tex., 247; Smith v. Boquet, 27 Tex., 512; 
Taylor v. Harrison, 47 Tex., 459; Love v. Berry, 22 Tex., 377; Grace 
vy. Wade, 45 Tex., 522; Watson »v. Flanagan, 14 Tex., 354; Ellis v. 
Singletary, 45 Tex., 41; Parker v. Chance, 11 Tex., 517; Cooke ». 
Bremond, 27 Tex., 457; Veramendi v. Hutchins, 48 Tex., 550; 1 
Story’s Eq., 420, p. 388, Red. ed.; 45 Tex., 530, and authorities cited. 


Collard & eld, for appellees. 


(No briefs of counsel for appellees are on file, but they submitted 
the case on an elaborate and able printed argument.) 


Warts, J. Com. Arrp.—In this state probate courts are courts of 
general jurisdiction in all matters relating to the administration of 
estates of deceased persons. And their judgments can only be 
attacked in a collateral proceeding when the record affirmatively 
shows that the court had nou jurisdiction of the subject matter, or 
that its jurisdiction did not attach in the particular matter attempted 
to be adjudicated. 

As was truly said in Murchison v. White, 54 Tex., 82, “If, how- 
ever, from the record itself it should affirmatively appear, either 
that the court did not have jurisdiction of the subject matter, or of 
the person, in a case where this was also required, or that the juris- 
diction had not attached in the particular case, then the question 
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can be raised upon objection to the record when offered in evidence, 
and no affirmative proceeding need be prosecuted to vacate it. 
Being a nullity upon its face, it could not legally be invoked against 
those whose just rights were sought to be affected by it.” 

In this case the orders and judgments of the district court Sitting 
as a probate court are to have precisely the same foree and effect 
as if made by the probate court. If the county judge is disqualified 
in any particular estate, then the statute for the purposes of admin. 
istering that estate constitutes the district court a court of probate 
for that purpose. When acting as such, the district court possesses, 
and may exercise, all the powers conferred upon the county court, 
but its jurisdiction is precisely the same as that of the coanty court; 
no greater, nor no less. 

It is provided in the constitution that the district court alone hag 
jurisdiction of all suits for the trial of title to land and for the en. 
forcement of liens thereon. If, then, the proceeding instituted in 
the probate court had for its object the trial of the title to the land 
in controversy (and such was the result of the proceeding), and it 
thus affirmatively appears from the record, then no argument is 
necessary to establish that the court had no jurisdiction, and the 
adjudication was a nullity, and subject to collateral attack. + 

Admitting, then, as claimed by the appellees, that the land was 
the separate property of their mother, at her death their title, ex- 
cept a life estate of one-third in the father, was a distinct, independ- 
ent title, vested in them by law, and in no way connected with, or 
dependent upon, the results of an administration of the father’s es- 
tate. So far as that title is concerned, they would occupy the posi- 
tion of strangers to the father’s estate. And the power and 
jurisdiction of the probate court would be the same as to them as 
to any other strangers. 

While the probate court bas the power to require additional in- 
ventories, and to make orders with reference to how the property 
shall be inventoried,— whether as separate or community property,— 
in the exercise of these powers it must be remembered that it has 
no jurisdiction to try and determine title to land. 

It very clearly appears that the result of the proceeding now 
under éonsideration was an attempt upon the part of the probate 
court to inquire into and determine the title to the land. For if, as 
claimed by appellant, the land was community property, then it was 
assets, and subject to administration; while if, as claimed by appel 
lees, it was, in whole, or in part, the separate property of their 
mother, to that extent it would not be assets, and the probate court, 
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in that administration, could have no power or control oyer it. Title 
to such separate property would no more pass by such order than 
if the lands of any other stranger had been adjulg lged to belong to 
the estate, and ordered sold. 

In our opinion the proceeding in probate court respecting this 
jand can constitute no barrier to a recovery upon the part of appel- 
lees. That is, it is not ves adjudicata as to them upon the question 
of title. 

Next in order is the question as to whether or not the land was, 
in whole or in part, the separate property of Mrs. Love. Upon this 

oint the evidence is not as full as might be desired, but it, in effect, 
shows that James Dunn, desiring to divide his lands among his four 
children, called them together, and, after making them equal as to 
former advancements, he divided his lands into four lots, placed them 
on separate pieces of paper, and the children drew by lot from a 
hat. In this Cavett represented his wife and Love his wife. Sub- 
sequent to that time Dunn had the deeds prepared by a practicing 
attorney. The deed under consideration was made to “ David Love 
and his wife, Mary Leve,” with the following provision therein: 
“To have and to hold the aforesaid lands unto them, the said David 
Love and Mary Love, their heirs and assigns forever.” This deed pur- 
ports to be made upon a consideration of $1,000 paid by the grantees. 

Then, standing alone, and unaided by extrinsic evidence, the 
legal effect of thisdeed would be to make the land community prop- 
erty. But this is not the conclusive effect of the conveyance, except 
as toinnocent third parties whose rights have attached. Upon this 
prima facie effect of the deed evidence is admissible to show that 
it was a gift either to the one or the other, and when that is estab- 
lished the property would no longer be considered as community, 
but the separate property of those for whom the gift was intended. 
In other words, the legal effect would be the same as if no valuable 
consideration had been mentioned, but that the conveyance pur- 
ported to be based on love and affection. 

Here the evidence sufficiently showed that no valuable considera- 
tion was paid for the land, but that in fact it was a gift. And 
while we might naturally expect that the gift would be made to the 
daughter, rather than jointly to herself and husband, yet there is no 
reason for indulging in such presumption against the legal effect of 
the conveyance. 

When the fact is established that the conveyance was based upon 
a good, as distinguished froma valuable, consideration, the legal 
effect of the conveyance, standing alone and unaided by extrinsic 
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circumstances, would be that it was a gift jointly to the husbanq 
and wife, which would result in each having an undivided half jp. 
terest in the land as separate property. 

As before remarked, from the fact that Dunn was dividing hig 
property among his children, it would be more natural to eXpect 
that he would make the gift to the daughter rather than to herself 
and husband jointly. But under our system title to land can be 
conveyed toa married woman in her own name as effectually ag jf 
it was conveyed to a person laboring under no disability. ; 

It appears that after the division James Dann had this deed pre. 
pared by a practicing attorney, who, it is to be presumed, knew the 
effect of the deed, and gave the grantor full information respecting 
the same. Then the presumption would arise that he intended that 
the conveyance should have its purported effect, when considered 
with reference to the facts attending its execution. In other words, 
that he intended it asa joint gift to the husband and wife. That 
seems to have been the conclusion reached by the court below, pass 
ing upon the evidence, and it seems to us that the evidence war. 
ranted the conclusion. 

While appellant seeks the protection of an innocent purchaser, 
the evidence shows that he had notice of the claim of appellees 
before he purchased the land. ILe, however, claims that Rook, for 
the payment of whose claim the land was ordered to be sold, had 
no notice; and, under the rule announced in Crace v. Wade, 45 
Tex., 522, and other cases, to the effect that a judgment-lien creditor 
who, without notice, has caused a levy to be made upon land ander 
his judgment, or who has acquired a judgment lien, without notice 
of an unrecorded deed or other claim, the subject of registration, 
is not affected by any subsequent notice of the claim, and the pur 
chaser under such judgment occupies, in this respect, the place of 
the creditor, appellant claims that he ought to be protected. 

This doctrine is only applicable to such judgment liens and others, 
recognized as subsisting liens in law. It would be a most dan 
gerous doctrine if extended and appiied to guwasi judgments and 
quasi charges upon land. That doctrine should not be extended to 
other than the cases embraced in the original rule. In our opinion, 
it has no application to the case before the court. 

As to the other errors complained of, it is not necessary to con 
sider them. From the views announced it follows that the judg- 
ment ought to be affirmed. 

AFFIRMED. 

[Opinion adopted December 7, 1883.] 
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J. M. Lampern v. Jas. Il. Warson. 
(Case No. 1546.) 


{, Tax pEED.— In a proceeding to remove cloud from title, caused by one claim- 
ing under a tax deed, it was found that while the land had been as- 
sessed in the name of the true owner, D. B. Wright, it was at tax sale cried 
off in the name of T. B. Wright; the deed described it as the property 
of T. B. Wright, and the judge, in his conclusions of fact, found that in 
this there was no mistake. Held, that, in the absence from the record of 
all evidence, the supreme court cannot say with certainty that a judgment 
for the plaintiff, removing cloud from title, was erroneous. 


Arrrat from Delta. Tried below before the Ilon. Green J. 
Clark. 


Hunter & Putman, for appellant. 


E. B. Perkins, for appellee. 


West, Associate Justice.— This was an equitable proceeding in 


the nature of a bill in chancery to remove cloud from title, and to 
quiet the appellee in the enjoyment and possession of one hundred 
and ninety acres of land, a part of the K. L. Tudor grant. 

The property in question, it appears, had been purchased by the 
appellant at a tax sale for less than ten dollars and costs, etc., ete. 
More than double this amount, and the amount of all taxes paid by 
appellant on the land since the sale, and all costs, were in the plead- 
ings tendered to the appellant and deposited in court, with the clerk, 
for him. 

The land in suit, it appears, or rather seems to be admitted on all 
hands, was, at the time of sale, the property of a non-resident citizen, 
D. B. Wright, and the assessment, ete., etc., of the property was in 
hisname. When, however, the sheriff, who was also the tax col- 
lector, made the sale, for some reason he publicly cried off the land, 
not in the name of the person in whose name it was assessed, but as 
the property of T. B. Wright, and sold it as such, and so executed 
the deed to the appellant, who became the purchaser, and in this 
conveyance the land is described and set forth, not as the property 
of the true owner, the person in whose name it was assessed, but as 
belonging to T. B. Wright. 

In answer to this suit, to cancel this deed, as casting a cloud upon 
the just and legal title of the appellee, whe showed ‘a conveyance 
to himself in every respect perfect and regular on its face, to the 
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locus in quo, from the admitted owner, the appellant set up that it 
was an error of some kind, by which the sheriff through mistake 
had cried, and struck off the land to the purchaser as the property 
of T. B. Wright, and that it was also another mistake of the shep 
iff that the deed of conveyance, in describing the land, also op. 
tained the same error. 

The case was submitted to the court without a jury. There ig no 
statement of facts contained in the record, and we cannot say what 
amount or character of proof was made before the judve on the 
trial of the cause, or what evidence was introduced, or whether jt 
was suflicient in its character to sustain his conclusions of faet, 
which are quite briefly given in the record. 

We must presume, however, that the evidence adduced before 
him was full, and sufficient to authorize these conclusions of fact at 
which he arrived. Ile found that the proof before him was not 
sufficiently full and satisfactory in its character to authoriza him, 
from an examination of it, to conclude that there was any error or 
mistake of any kind in the deed. Or it is possible he may have 
concluded, as matter of law, from the averments in the pleadings, 
and from the evidence adduced before him, that even if there wag 
a clerical mistake in the description of the land, as appellant con 
tended, that the appellant could not in this form of proceeding 
avail himself of that fact, if it be a fact. 

Ile may, in the state of case presented before him, have come to 
the conclusion that it was the duty of the appellant, if he desired to 
assert rights as growing out of a purchase and deed made under 
such circumstances, to take the proper steps, by a jadical proceed- 
ing, against the necessary and proper parties, to compel a correction 
of the alieged errors and mistakes in his deed in the description of 
the land, and to require a re-execution and delivery to him ofa 
proper deed, so that he could use it in the future for the protection 
of his rights. 

We cannot, in the present state of the pleadings, and in the entire 
absence of all the evidence on which the district court based its 
conclusions, say with certainty that the court erred in coming to the 
final conclusion at which it arrived. Waters v. Spofford, 58 Tex, 
115; Bettison v. Rudd, 21 Ark., 578; Wait v. Gillmore, 3 Yeates, 330; 
Shimmin v. Inman, 26 Me., 232; Alvord v. Collin, 20 Pick., 418} 
Ratler v. Worth, 11 Albany Law Jour., 401. 

AFFIRMED. 
{Opinion delivered December 7, 1883.) 
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Tor T. & Str. L. Ry Co. v. Wu. Vatutie. 
(Case No. 1543.) 


1. Neauicence.—If a railway company shall neglect to cut down standing trees oa 
that may, on account of their nearness to the road-bed, be in danger when ——— 
falling of obstructing the road, whereby injury results to an employee of 
the company, it becomes liable in damages, on account of its negligence, to 
such employee; and this, though the tree was standing on the land of 
another. 

9, SaME.— Whether an employee of a railway company is guilty of contribu- 
tory negligence from not being at his appropriate place on the train at the 
time of receiving an injury, is a matter of fact for the jury, and not of law 
for the court. 

3. Same.— An employee on a railway train, injured by the fall of a tree across 
the road-bed, is not bound to show that he did not, in entering the service 
of the company, assume the risk of being injured in that manner. 


Arrrat from Navarro. Tried below before the Hon. John H. 
Rice, special judge. 

This action was brought by appellee for damages caused by the 
falling of a tree across appellant’s road-bed, whereby the engine of 
appellant was in the night time thrown from the track, and appel- 
lee’s leg broken, for which there was a verdict and judgment for 
appellee for $650. 


Frost, Barry & Lee, for appellant. 
No briefs on file for appellee. 


Warts, J. Com. Avp.— One of the issues presented by the petition 
was, that the injury was the result of the negligence of the com- 
pany, in failing to clear the right of way of the tree, which had 
blown down across the road, and which threw the engine from the 
track. The charge complained of in the third assignment had ref- 
erence alone to that issue; and was, in effect, if the company was 
negligent in this particular, and the injury resulted therefrom, then 
the burden would be upon the company to establish the defense of 
contributory negligence. This, when considered with reference to 
the entire charge, very clearly shows that appellant was not limited 
to the one defense in the case. 

Where the injury results to the servant on account of defective 
construction, the law does not consider that the servant, in entering 
the service, assumed the risks incident to the defective construction. 
On the contrary the company are required to furnish a road-bed 
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properly constructed, and properly equipped with sound machinery 
and apparatus, and the right of way so cleared as to reasonably 
prevent danger from falling timber. 

The statute provides for the cutting down any standing trees that 
may be in danger of falling upon or obstracting the road, evep 
though the same are upon the lands of others and not upon the right 
of way. R.S., art. 4169. It was not incumbent upon appellee, in 
addition to establishing the negligence of the company in that par. 
ticular, to go further and establish that in entering the service he 
did not assume the risks incident to that negligence. 

It is claimed that the court erred in refusing the first special in. 
struction asked by appellant. That instruction assumes, as a matter 
of law, that it was negligence upon the part of appellee to remain 
upon the engine; whereas that was a question of fact to be deter. 
mined from the evidence, and not a matter of law to be assumed by 
the court. Upon that issue the court in the main charge had in. 
structed the jury very fully and clearly as to the law applicable 
thereto, and as favorably to appellant as would be warranted by the 
Jaw. Hence no necessity existed for any further instruction upon 
that issue. 

Appellant claims that the court erred in refusing to grant the 
motion for a new trial, because the verdict was contrary to the evi- 
dence; first, for it appeared that appellee was negligent in being 
upon the engine; second, the evidence showed that the injury re 
sulted from the negligence of a fellow-servant. 

Neither of these positions is sustained by the record. It appears 
that appellant was directed by the conductor to go upon the engine, 
and there manage the brake, and the testimony is conflicting as to 
whether the fireman did direct him to return to his post on the top 
of the cars. While it was a question of fact whether or not the 
company had been negligent in failing to cut down the tree, the 
falling of which caused the injury, the finding upon these issues 
was sustained by the evidence. There being no error in the judg- 
ment, we conclude that it ought to be affirmed. 

AFFIRMED. 
[Opinion adopted December 7, 1883.] 
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Moopy & Jemison v. B. F. Pascitan er At. 
(Case No. 1456.) 
1 ASSIGNMENTS. — When two or more instruments are executed at the same 
time, by the same parties, and with reference to the same subject matter, 
’ a! . . 

which, if construed together, constitute an assignment for the benefit of 

creditors, they will be so construed and held by the courts. 
9, SaME.— An assignment which attempts to confer on the assignee power to 
; declare future preferences, as to non-preferred creditors, in his discretion, is 

void. 


Aprrat from Denton. Tried below before the Hon. C. C. Potter. 

Suit by appellants in trespass to try title against appellees, claim- 
ing the land through a judgment rendered in their favor and against 
T. W. and C. C. Daugherty, in the district court of Galveston county, 
October 10, 1879, execution thereon, and sheriff’s sale and deed. 
Paschal claimed the land by virtue of a conveyance from T. W. and 
©. C. Daugherty. Verdict and judgment for appellees. 

The controversy grew out of what is held to have been an as- 
signment to Paschal for the purpose of paying the debts of T. W. 
Daugherty. 

Appellees introduced the same chain of title as that introduced by 
the appellants from the state to T. W. and C. C. Daugherty, and 
they further introduced a deed from T. W. and C. C. Daugherty to 
appellee Paschal. 

B. F. Paschal, a witness for appellant, stated that the last deed 
mentioned was without consideration, “ and*that he had, since its 
date, paid $1,500 to their creditors according to the agreement he 
signed that night.” Upon cross-examination witness was asked to 
state what the consideration of that deed was, which was objected 
to by appellants, if there was any writing or memorandum in writ- 
ing explaining the same. The witness stated that there was a written 
instrument executed by him at the time, and a part of the same 
transaction. The witness, over objection, was permitted to state 
substantially the contents of the written instrument. 

Appellants proved the indebtedness of C. C.and T. W. Daugherty 
antecedent to the date of the deed to Paschal, to the amount of 
about $2,000, and that it was the same debt which had been reduced 
to judgment in the Galveston district court. Appellees then offered 
an instrument signed by B. F. Paschal, which recited that Paschal, 
in consideration of $5,000, paid in property as follows: Two tracts 
of land of one hundred and sixty acres each, one store-house on 
one half lot in Denton, and a stock of merchandise, all appearing in 
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a deed for two tracts of land from C. C. Daugherty to said Pas. 
chal— had made and entered into an agreement with T. W. Danugh. 
erty as follows: He, Paschal (said T. W. Daugherty being in fail. 
ing circumstances and being desirous of securing certain of hig 
creditors, shown by a schedule attached), agreed to sell and dispose 
of the property on the best terms he could, stipulating that he was 
only to be responsible for fair and honest dealing, and reserving the 
right to exercise his best judgment as to terms, time and conditions 
of sale; and to dispose of the proceeds as follows: First, to retain 
a compensation to himself not to exceed ten per cent. Second, to 
retain a necessary amount for costs and attorneys’ fees to defend the 
interest of the persons named in said schedule. Third, to pay out 
the remainder pro rata to the persons named in said schedule, and 
if, after the claims of the persons named in said schedule had been 
paid there was a remainder, to pay the same to any creditor of said 
T. W. Daugherty which he (Paschal) might elect. 


No briefs on file. 


Warts, J. Com. App.— There is no doctrine better settled than 
that where two or more writings are executed at the same time, 
between the same parties, and in reference to the same subject mat- 
ter, that they are to be taken as parts of the same transaction, and 
as forming one entire agreement. Wallis v. Beauchamp, 15 Tex, 
305. 

An assignment for the benefit of creditors may consist in one or 
several instruments. ‘And where two or more writings are executed 
simultaneously between the same parties, with reference to the same 
subject matter, which, when construed together, constitute an as- 
signment for the benefit of creditors, they will be so considered 
and held by the courts. Burrill on Assignments, § 128, and author- 
ities cited. 

Here the conveyance to Paschal and his defeasance were simulta- 
neously executed in fact between the same parties, and with refer- 
ence to the same subject matter. And when taken and construed 
together, they undoubtedly constitute an assignment for the benefit 
of creditors. 

It is claimed by appellants that the court erred in overruling their 
motion for new trial, for that the purported assignment was void 
upon its face, and therefore the verdict was against the evidence. 
This same question is also presented by bill of exceptions on the 
admission of the instrument in evidence, and also arising out of the 
charges given and refused. 
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There are two clauses in the defeasance that, it is claimed, render 
the assignment void. The first is in these words: 

“JT am to retain in my hands such an amount for costs and attor- 
neys’ fees as may be necessary and proper to defend the interest of 
the ereditors named in said schedule A.” 

Those named in schedule A were the preferred creditors accord- 
ing to the terms of the assignment. 

The second clause claimed to render void the assignment is in 
these words: 

“Whatever may remain shall be paid over pro rata to the said 
creditors mentioned in said schedule, till all are paid, if the said 
assets shall amount to sufficient to satisfy said claims: and whatever 
may remain after the payment of said claims shall be paid out on 
any other legal claims properly established against said T. W. 
Daugherty, that I may see proper to pay and satisfy.” 

Perhaps the first clause, notwithstanding the language, might be 
susceptible of the construction that the assignee was thereby em- 
powered to employ counsel and pay their fees out of the prop- 
erty, whenever it might become necessary, to enable him to retain 
possession of the property and administer it under the assignment 
for the benefit of these preferred creditors. This he would be 
authorized to do without its being so expressed in the assignment. 

In Burrill on Assignments, § 230, it is said: “But when a debtor, 
in an assignment giving preferences, first provided for the payment 
of all costs and expenses necessarily incurred by the assignee in 
defending any suits that might be instituted against him by any 
creditor or other person for anything growing out of the assign- 
ment, or in any way connected with it, it was held that the assign- 
ment was fraudulent against his creditors.” Citing Mead v. Phillips, 
1 Sandf. Ch., 83. 

If the provision under consideration could be so construed as to 
authorize the assignee in using the property in that way, so as to 
delay the execution of the trust, then its effect would certainly be 
to delay and hinder the non-preferred creditors in getting at the 
surplus. 

Owing to the view entertained with respect to the other clause, it 
is not deemed necessary to express any authoritative opinion as to 
the effect of the first clause. 

In Barnum v. Hempstead, 7 Paige, 571, ete., it was in effect held 
that when an insolvent debtor makes an assignment of his property, 
and confers upon the assignee discretionary power to give a future 
preference to a creditor, or to a class of creditors, over others, in 
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payment out of the proceeds of the property, the assignment jg 
fraudulent and void. Chancellor Walworth, in that case, said: “9 
long as debtors are permitted to make assignments of their pro 
erty, in trust for payment of their debts, without consulting their 
creditors on the subject, it is absolutely necessary, for the protection 
of the rights of the latter, that the equitable interests in the assigned 
property should be fixed and determined by the assignment itself” 
And again: “And an assignment which thus places any of the 
creditors in the power of the debtor, or of his assignee, must haye 
the effect to delay or hinder his creditors in the collection of their 
debts.” 

In Grover v. Wakeman, 11 Wend., 203, the court says: “Tt hag 
repeatedly been decided that an assignment which does not declare 
the uses, but reserves to the assignor the power of subsequently 
doing it, is fraudulent and void. And if the assignor cannot reserve 
the power to himself of giving preference, he certainly cannot 
legally confer it upon his assignee. The same objection in principle 
exists in both cases.” See, also, Sheldon v. Dodge & McLean, 4 
Denio, 217; and Strong v. Skinner, 4 Barb., 546. 

In Burrill on Assignments, § 228, the doctrine is thus stated: 
“But a power given to assignees to declare future preferences, or 
change the order of preferences already given, will render the as 
signment void.” 

That clause of the assignment under consideration certainly con- 
fers upon the assignee, or rather attempts to confer upon him, power 
to declare future preferences as to those creditors who had not beea 
preferred by the assignment. In other words, the assignee, as to the 
non-preferred creditors, could, in disposing of the surplus, make such 
preferences as might suit his whim or caprice. 

In our opinion there is no sort of doubt but that the assignment 
is by reason of said clause fraudulent upon its face, and therefore 
void, and the court below erred in ho!ding otherwise. 

The judgment ought to be reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion adopted December 11, 1883. ] 
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W. C. Sniper v. O. H. Meruvin er At. 
(Case No. 988.) 


1. PRACTICE — SEVERANCE.— When, in trespass to try title, the interest of a 
defendant is separate and distinct from that of co-defendants in the land 
sued for, it is not error to allow a severance after a joint answer filed by 
all the defendants. 

EvIDENCE.— The fact that papers evidencing an appropriation of land have 
been marked filed, in the general land office by the land commissioner, im- 
parts to them no validity, if in fact the location of the certificate by which 
the land was sought to be appropriated was never received by the surveyor, 
and the field notes of the survey were never certified to by him or his 
deputies. 

GENERAL LAND OFFICE.— When a paper required by law to be filed in the 
general land office is there filed, it cannot be withdrawn, except under a 
law authorizing it, and by some person authorized to withdraw it. 

STATUTES CONSTRUED.— Every paper once legally filed in the general land 
office, prior to the adoption of the act of November 29, 1871 (Pasch. Dig., 
7096-7098), and not withdrawn under a law authorizing it, and by one hav- 
ing authority to withdraw it, was in contemplation of that law ‘on file” 
in that office. 

GENERAL LAND OFFICE.— A paper is deemed to have been filed in the gen- 
eral lanl office only when it shall have been delivered into the custody of 
the commissioner, or of some one appointed by him under law to receive 
it, to be kept in the proper place for the inspection of parties interested. 
Following Beal v. Alexander, 6 Tex., 541; and Holman v. Chevallier, 14 
Tex., 339. 

STATUTES CONSTRUED.— Neither of the acts in force prior to the act of No- 
vember 29, 1871 (Pasch. Dig., 4562-4566), expressly made it necessary to file 
in the general land office the certificate under which a survey was made, 
within twelve months; the act of November 29, 1871, required the certifi- 
cate or other evidence of right to land to be returned with the survey. 

SamMe.— The word return, in all the statutes above referred to, meant the 
transmission to, and deposit of the certificate in, the general land office 
with intent that it should there remain; and not a retransmission and re- 
deposit after the certificate or survey had once been deposited in the gen- 
eral land office and afterwards ‘* withdrawn.” 

SamMe.— The ‘ withdrawal” contemplated by the statute was intended to 
designate the act of the owner or some one for him, consenting that by his 
act the location and survey formerly made should become null. 

Same.— The theft or unauthorized withdrawal of a certificate from the gen- 
eral land office will not have the effect of rendering null a valid location 
and survey. 

SaME.— Pasch. Dig., art. 7097, has no application to a case in which the 
certificate upon which a survey was made had once been properly depos- 
ited prior to the passage of that act, unless subsequent to the deposit, and 
prior to the passage of the act, the owner or controller of the certificate 
had withdrawn it. 

STATUTE CONSTRUED.— See opinion for construction, in art. 7098, Pasch. Dig., 
of the words ‘“ return” and ‘‘ withdrawn,” as applicable to field notes of a 
survey. 
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12. WITHDRAWAL OF CERTIFICATES.—If the owners of certificates filed with 
their surveys prior to the act of November 29, 1871 (Pasch. Dig., 7098-7098 
knew that they had been taken from the general land office illegally it 
would have been proper for them to have supplied duplicates at the earliest 
period after knowledge of the loss; but even their failure to do this would 
not subject them tothe penalty imposed by the statute, unless they directly 
or indirectly aided in some way in such illegal taking. i 

13, SamMe.— If, with such knowledge, they took no steps to place in the general 
land office proper evidence of their continued claim, their negligence 
might enable others to acquire rights by location which the law would pro- 
tect; but no one with knowledge of the continued claim of such persons 
could acquire such rights. 

14. VESTED RIGHTS.— The right of a person who has located a valid land certifi. 
cate upon vacant public land, and caused the same to be surveyed, and the 
survey and certificate returned to the general land office, within the time 
prescribed by law, is a yested right, and entitled to all the protection given 
tosuch right under every constitution of the republic and state. Sherwood 
v. Fleming, 25 Tex. Sup., 428, followed, and Hart v. Gibbons, 14 Tex., 215, 
and Smith v. Taylor, 34 Tex., 607, discussed. 

15. SaME.— While a valid location of a land certificate on public land confers g 
vested right, it is subject to the right of the legislature to prescribe a time 
within which the owner must perform the remaining acts required by law 
to the completion of his title, and to annul the imperfect right on rfon-com- 
pliance with the law requiring the performance of such acts. 


AppreaAL from Harrison. Tried below before the Ion. A. J, 
Booty. 

Plaintiff Snider sued some two hundred persons in trespass to 
try title, charging them as joint trespassers on his land. The suit 
was filed in Gregg county, but afterwards removed to [arrison. 

The two defendants, O. H. Methvin, Sr., and O. II. Methvin, Jr, 
answered through the same attorney and joined in a plea of not 
guilty and disclaimer, and each for himself set out by metes and 
bounds the portion of land to which he laid claim. 

The case was called for trial at the June term, 1878, and all of 
the defendants together urged a general demurrer to the plaintiffs 
petition, which being sustained, the plaintiff appealed to the su- 
preme court. There the ruling was reversed and the cause remanded 
for a new trial. The plaintiff chose to set out the title under which 
he claimed in full, and also charged in his petition the illegality of 
the H. McNutt certificate, file and survey that was first on the land, 
and under which the defendants claimed, and sought to cancel the 
patent issued on the McNutt survey. 

At the spring term, 1880, the defendants Methvins filed a motion 
for a severance, and, following this, came similar motions from 
nearly all of the defendants. 

The plaintiff filed afterwards, on the same day, a motion to strike 
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out the supplementary answer of the Methvins containing their 
prayer for a severance. 

Tbe court allowed the severance, and ordered that the cause as to 
them be proceeded in as a separate cause from that date, and to 
this the plaintiff excepted. 

The plaintiff, when called upon to announce, declared himself 
ready to proceed to trial on the whole case and against all the 
defendants, and declined to announce as to the Methvins alone; 
whereupon the court stated that unless announcement was made he 
would dismiss the suit, and the plaintiff, under protest, announced 
ready for trial as against the Methvins. 

The parties then proceeded to trial, and there was a verdict and 
judgment for the defendants. 

It was attempted by the said witness, on part of defendants, to 
prove that the location and survey by virtue of the Arocha certifi- 
eate, under which the plaintiff claims, were never, in fact, made by 
Kearns as the county surveyor, or by his authority, and that he 
never, at any time, did any official act of or concerning said survey. 
This evidence was objected to by plaintiff because: First, there was 
no pleading of defendant authorizing its admission. Second, be- 
cause there was no plea of accident, fraud or mistake of or con- 
cerning said file, location or survey, or of the examination and 
record of said field notes by Kearns; and because a public officer 
could not be allowed in this way to attack his official act; and 
third, because the field notes have been returned to the general land 
office within the time prescribed by law, and had been thus received 
by the commissioner and recognized as a valid and genuine survey, 
and were still so recognized, and the same had never been in any 
way attacked for fraud or otherwise, and, being an archive, it was 
conclusive of what it purports to be until attacked and annulled. 
All of which exceptions were, by the court, overruled. 

Other facts sufficiently appear from the opinion. 


James Turner and II. McKay, for appellant. 
Wellborn, Leake and Henry, for appellees. 
F. B. Sexton, also for appellees. 


Stayton, Assoctarr Justicr.— The record shows that the interest 
claimed by the appellees in the tract of land sued for was separate 
and distinct from the lands claimed by the other defendants, and 
although the defendants had answered jointly at a term prior to that 
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at which the severance was made, yet we consider it settled by the 
case of Ballard v. Perry, 28 Tex., 362, after some prior conflict of 
opinion, that the severance was properly allowed. 

The testimony of the witnesses Kearns, Taylor and others, tend. 
ing to show that neither Kearns nor his deputies received the location 
of the Arocha certificate, adopted and applied the field notes of the 
McNutt survey thereto, nor certified the field notes which were filed 
in the general land office and purporting to be a certified copy of a 
survey made under the Arocha certificate, was admissible. 

If, in fact, the location, application of the field notes of the Me. 
Nutt survey to the Arocha certificate, recording the same, and certi- 
fying of the field notes to the general land ollice, was the work of 
some unauthorized person, and not that of Mearns, the surveyor, 
acting himself or through some lawful deputy, then the papers filed 
in the general land office were of no validity whatever, and the faet 
that they may have been filed in the general land office with the 
knowledge of the commissioner added nothing to their validity, 

The appellant averred in his pleadings, in effect, that these things 
were done before and by Kearns, the surveyor. The plea of “not 
guilty ” put these matters in issue, and any evidence tending to 
show that the name of Kearns placed to the survey purporting to be 
certified by him was not placed there by him or by some other per 
son by his consent, or tending to show that no survey was made 
under the Arocha certificate; that the field notes of the McNutt sur. 
vey were not adopted by the surveyor nor his deputies, or that no 
location was made with the surveyor or his deputies, was clearly 
admissible. 

It is unnecessary to consider whether, under the facts of this case, 
Kearns could legally have adopted the field notes of the McNutt 
survey, knowing nothing of their correctness, and being unable to 
determine it. 

A patent having issued upon the McNutt certificate, the assign- 
ments of error which present questions going only to irregularities, 
not affecting the intrinsic fairness and legality of the patent, need 
not be considered. 

It sufficiently appears that the person who certified copies of the 
field notes, made by virtue of the McNutt certificate, was an officer 
authorized to certify them, and that the officer who issued the dupli- 
cate McNutt certificate had power to issue it. “There is no affirma- 
tive proof that the proper steps were not taken to authorize the 
duplicate to issue, and all presumptions are in favor of the legality 
of the act of the officer. 
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Nor is it necessary, in the view taken of the case, to consider, in 
this opinion, the rulings of the court below in admitting the testi- 
mony of Charles Kearns, and in rejecting the Writings offered for the 
purpose of enabling the jury to determine by comparison whether 
the signature of Kearns, the surveyor, to the copy of the survey 
filed in the land office, but in court at the trial, was genuine or not; 
for if the patent issued by virtue of the McNutt certificate is valid, 
it is unimportant whether the proceedings claimed to have been had 
under the Arocha certificate were real and genuine or not. 

Nor do we feel disposed, or think it necessary, to open any ques- 
tion passed upon by this court when the cause was before it at a 
former term, even if the pleadings would justify it.! 

There are many assignments of error by the appellant, and many 
cross assignments by the appellees, raising questions based upon the 
following material facts: 

The appellant claims title to the land in controversy by virtue of 
the location of a valid land certificate thereon on the 7th of August, 
1872. This land certificate was originally issued to Seth Shelton, 
assignee of Jose M. Arocha, and the appellant claims to own it. 

It is not claimed that an actual survey under the location of the 
Arocha certificate was made, but that the same land upon which it 
was located had formerly been surveyel under a location made 
thereon for the Hamilton McNutt certificate, and that the same 
having become invalid, the surveyor adopted the field notes of the 
survey made under the McNutt certificate for the Arocha survey, 
and that the survey so adopted, together with the Arocha certificate, 
were returned to the general land office within the time prescribed by 
law. 

All of these facts were denied by the appellees, and much evi- 
dence not necessary to be here stated was introduced by the respect- 
ive parties upon the issues thus raised. 

The appellees claim title under a patent issued to Hamilton Me- 
Nutt, deceased, and his heirs, which bears date September 4, 1872. 
This patent issued undera.location made upon the land and a survey 
thereof, made as early as May, 1838, by virtue of a valid land cer- 
tificate issued to Hamilton McNutt. 

It appears with reasonable certainty that the McNutt survey and 
certificate were filed in the general land office as early as July 5, 
1841, and it is proved that the certificate was taken from the general 
land office in the year 1853 or 1854 by a person who had no interest 








1 Case is reported in 52 Tex., 307. 
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whatever in it, or right, real or apparent, to control it; the 
sioner consenting thereto. 

This was done without the consent or knowledge of any person 
interested in the certificate, and the person whoso obtained Possession 
of the certificate kept it in his possession until about August 1, 1876, 
during which time the owners seem to have had no been ledge of 
its whereabouts, and in fact, until the latter part of the year 1870 op 
first of 1871, they seem to have been ignorant that the certificate 
had been taken from the land office. It appears further that the 
entire file, consisting of the survey and such other papers as may 
have belonged there sto, were missed from the land office as early as 
1861, but by whom other papers than the certificate were taken from 
the land office does not appear, nor does it appear that the appellees 
had any knowledge that such was the case until the same time at 
which they learned that the certificate had been taken out. 

March 20, 1871, a certified copy of the survey was sent to the 
general land office, and on the 3d September, 1872, a duplicate of 
the McNutt certificate was issued and filed in ‘that office, and upon 
the next day the patent issued. 

It was claimed on the trial below, as it is here, that the failure of 
the appellees to return to the general land office the McNutt certifi- 
cate, within eight months after the passage of the act of 29th Novem- 
ber, 1871 (Pasch. Dig., 7097), rendered the McNutt. location and 
survey null and void under that act. 

Instructions to that effect were asked by the appellant and refused 
by the court, and this is assigned as error in a variety of forms. 

The court instructed the jury very fully in regard to the facts and 
acts which must have existed to enable the respective parties to 
acquire title under the McNutt or Arocha certificates, thus in the 
main furnishing the jury the proper rules for determining the prior 
right; after which, however, the court instructed the jury as follows: 

“Then you will find for the defendants, unless you believe from 
the evidence that prior to the 29th day of November, 1871, the said 
Hamilton McNutt certificate had been withdrawn from the general 
land office, and not withdrawn for the purpose of the location of the 
unlocated balance of said certificate; and being so withdrawn prior 
to the 29th day of November, 1871, was not on file in the land office 
of the state of Texas on the 20th day of November, 1871, and was 
not returned to said land office by the 30th day of July, 1872; and 
that the defendants, to wit, the two Methvins, had knowledge, on 
or before the 29th day of November, 1871, that said certificate was 
not on file in the general land office on said day; and that the 
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Arocha certificate was located on said land on the 7th day of August, 
1872, as hereinafter mentioned, and the field notes of said survey 
examined by Kearns and certified by him to be correct, together 
with the said Arocha certificate, were returned to and filed in the 
general land office of the state of Texas within twelve months from 
the 7th day of August, 1872; which facts, if you believe to be true, 
cou will find for plaintiff. But in this connection you are again 
instructed that if the field notes of the Arocha survey were never 
examined, and, in point of fact, certified by David Kearns, as county 
surveyor of Upshur, to be correct, then the plaintiff can in no event 
recover.” 

Upon this charge both parties have assigned error. 

The verdict was a general one for the defendants; hence it cannot 
be told whether the jury found in favor of them upon both issues sub- 
mitted in the charge, or only upon one. If upon the last matter 
indicated in the charge quoted, and more fully set out in other parts 
of the charge, then it was immaterial whether the defendants had 
title or not. If only upon the first part of the charge, then it 
becomes necessary to examine the correctness of that part of the 
charge, and this depends largely upon the true construction of the 
act of November 29, 1871 (Pasch. Dig., 7096-7098), the several 
articles and clauses of which will be hereafter set out and considered. 

The act in question is not entirely free, if considered by itself 
alone, from ambiguity, and our duty in the matter is to determine, 
if we can, what the legislature intended by the language used. In 
arriving at this intention, however, we may look to the laws then in 
force, the evil intended to be remedied, and the remedy itself. 

The general land office is, and was, the place where all titles to 
land in this state, and also all the evidences of right to land inferior 
to a patent or grant, but upon which such perfect title is authorized 
to issue, are required to be deposited, and the commissioner of that 
office is made the legal custodian of all such evidences of right as 
are not required to be given to the interested party for his own con- 
venience and protection. 

When a paper, required by law to be filed in that office, is so 
filed, it cannot be withdrawn unless under some law authorizing it 
and by a person authorized to withdraw it. 

At the time the act in question was passed, the legislature is pre- 
sumed to have been aware of these facts and to have acted with 
reference to them; if so, then the legislature must have presumed 
that every paper once properly filed or “on file” in the general 
land office was still on file unless legally withdrawn; for tke law 
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required it to be so, and made it the duty of the state’s officer go tg 
keep them. 

A paper is to be deemed to have been filed in the general Jang 
office only when it shall have been delivered into the custody of the 
commissioner, or some one appointed by him under the law to re 
ceive it, to be kept in the proper place for the inspection of parties 
interested. When so delivered, in contemplation of law, the paper 
is said to be filed or “on file.” Beal v. Alexander, 6 Tex, 54. 
Holman v. Chevallier, 14 Tex., 339. ; 

It is shown that the McNutt survey and certificate were “op 
file” in the general land office, and must be considered, in legal gon. 
templation, as so remaining at the time of the passage of the agt 
unless in a legal sense withdrawn. 

An examination of the several parts of the act will illustrate the 
meaning of the word “withdraw ” and its derivatives, and of the 
word “return” as used in the act. 

The first section is: “In all cases of the location of lands by 
virtue of any genuine land certificate, including headrights of the 
first, second and third class, bounty warrants, scrip and all other 
valid land certificates, warrants and scrip, the certificate by virtue 
of which the location and survey is made shall be returned to the 
general land office with the field notes within the time prescribed 
by law for returning field notes; and the withdrawal of such cer. 
tificate from the general land office shall render such location and 
survey null and void; provided, that when a certificate has been 
located in part and returned to the general land office, the party 
owning or controlling such certificate may withdraw the same for 
the purpose of locating the unlocated balance, . . . and such 
withdrawal shall not in any manner impair the validity of the loca- 
tion.” Pasch. Dig., 7096. 

The laws in force prior to this act, and bearing upon the return 
of papers affecting the survey of public lands, were: “The field 
notes of all surveys made previous to the passage of this act shall 
be made out and returned in the manner now required by law, to 
the general land office, on or before the 31st day of August, 1893, 
or they shall become null and void, and the said survey shall become 
vacant land, and be subject to be relocated and surveyed, as in 
other cases, by any person holding a genuine land certificate, or 
other legal evidence of claim to land.” Pasch. Dig., 4562. 

“The field notes of all surveys hereafter made shall be returned to 
and filed in the general land office within [twelve months] from the 
date of survey,” etc. Pasch. Dig., 4566. 
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0 Neither of the statutes last cited expressly made it necessary to 
file with the survey the certificate under which it was made, within 

d § twelve months. House v. Talbot, 51 Tex., 467. The act in ques- 

e tion made a change in this respect, and required, as no former law 

. express! did, that the certificate or other evidence of right to land 

8 should be returned with the survey. 

r The word “return,” as used in all these statutes, evidently means 

: the transmission to and deposit in the general land office with intent 
that it shall there remain; and not a retransmission and redeposit 

1 after the certificate or survey has once been deposited in the general 

. * Jand office and afterwards “ withdrawn.” 

t The “withdrawal” contemplated by the section of the act under 
consideration is evidently not an unlawful or unauthorized one, 

made by some person having no interest, right or authority, but one 

which the owner may lawfully make; he thereby, except in the 
eases in which it was expressly permitted, consenting. that by his 

act the location and survey which he had made shall become 

. null. 

. The “withdrawal” must be understood to be the act of the 


owner, and not the wrongful act of some other person; for, cer- 
tainly, the theft or other unauthorized taking of the certificate from 
the general land office would not have the effect of rendering nulla 
valid location and survey, and especially so in a contest between the 
owner of the survey and certificate, and another person seeking to 
appropriate the land by a subsequent location, he having knowledge 
of the continued claim of the prior locator. 

The first clause of the next article, which is the one relied upon 
by the appellant for the invalidation of the McNutt survey, is: “In 
all locations of land heretofore made by virtue of any such certifi- 
cate as is specified in the first section of this act, and in which the 
field notes have been returned to the general land office, and the 
certificate by virtue of which the survey was made is not on file 
in the general land office, nor has been withdrawn for location of 
unlocated balance, as is provided in the first section of this act, 
such certificate shall be returned to and filed in the general land 
office within eight months from the passage of this act, or the loca- 
tion and survey made by virtue thereof shall be null and void.” 
Pasch. Dig., 7097. 

This part of the section applies to cases in which surveys had 
been made and “returned” to the general land office prior to the 
passage of the act, but does not apply expressly to cases in which 
the certificate upon which the survey was made had also been “ re- 
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turned ” to the general land office prior to its passage. 
not clearly worded. 

It may thus be more accurately expressed: “In all locations and 
surveys of land heretofore made, by virtue of any such certificate 
as is specified in the first section of this act, of which field notes 
have been returned to the general land ollice, if the certificate by 
virtue of which the survey was made is not on file in the general 
Jand office, unless it has been withdrawn for location of unlogated 
balance, as is provided in the first section of this act, such certif- 
cate shall be returned to and filed in the general land office within 
eight months from the passage of this act, or the location and survey 
made by virtue thereof shall be null and void.” 

Within the meaning of the act the certificate was not on file if jt 
had not been delivered to the commissioner of the general land 
office, or some other proper person, there to be deposited and kept 
as ‘an archive of the office, at the time or prior to the passage of the 
act. 

If it had been so delivered to the proper officer it was “ on file” 
in legal contemplation, unless withdrawn by the owner or some 
other person acting under his authority. 

If withdrawn by the owner, or with his consent, the certificate 
was not “on file,” no matter for what purpose the withdrawal was 
made; if made, however, for the purpose of locating an unlocated 
balance of the certificate, tie withdrawal operated no forfeiture of 
the location and survey in case the certificate was not redeposited 
within eight months after the passage of the act. 

If, however, the withdrawal by the owner was for any other pur. 
pose than that designated by the act, the act would impose upon 
him the duty of redepositing the certificate in the general land office 
within the time prescribed, or otherwise his location and survey be 
null; and this for the simple reason that, by his act, the certificate 
was not “on file” at the time the act was passed. 

The words “ withdrawn” and “return” are used in the same 
sense in the part of the section now under consideration as in the 
preceding section ; and, in so far as the word “ return” applies to the 
certificate, it necessarily means its first transmission to, and deposit 
in, the general land office, unless it be in a case in which the owner 
had so withdrawn a certificate once on file as to deprive it of the 
character of a filed paper. 

Such being true, the statute can have no application to a case im 
which the certificate, upon which a survey was made, had once been 
properly deposited, prior to the passage of the act in question, unless, 
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subsequently to the deposit, and prior to the passage of the act, the 
owner or controller of the certificate had withdrawn it. 

The law presumes that the commissioner of the general land office 
did his duty in reference to the continued custody of a land certifi- 
cate or other paper of which the law makes him the custodian, when 
it is once properly in his charge; that it was on file, for it could not 
legally be otherwise, unless by the act of the owner or his agent. 
Legislation upon such a question must be considered in the light of 
every presumption which the law indulges as to facts: 

The remaining part of this section applies to still another state 
of facts — to cases in which field notes of surveys made before the 
act was passed had never been returned to the general land office; 
and it declares that they shall be returned within the time pre- 
scribed, and that they shall be accompanied by the certificate upon 
which the survey was made. The word “return” as here used sig- 
nifies the act of delivering in the first instance into the land office, 
there to be kept by the proper officer. 

As before said, former laws did not expressly require this, and 
the inference is that neglect in this, which was certainly the proper 
course, had become too frequent, and that it was the intention of 
the act to put an end to such a practice, and to make it essential to 
the validity of a location and survey, that both the certificate and 
survey should be returned together, that complete evidence might 
there at all times exist of the right of some one to the particular 
land. 

The succeeding article is: “In all cases when the field notes of 
surveys of land heretofore ‘made have been from any cause with- 
drawn from the general land office, the same shall be returned to 
said office within twelve months after the passage of this act, or 
such survey or surveys shall be null and void. And in all cases 
when field notes shall hereafter be withdrawn from the general land 
office, the same shall be returned thereto within twelve months 
from the date of withdrawal, or such survey or surveys shall be null 
and void.” Pasch. Dig., 7098. 

This section applies to cases in which field notes, prior to the 
passage of the act, had been returned, but for some reason with- 
drawn, and also to cases in which field notes may be withdrawn 
after the passage of the act. The word “withdrawn” is here 
used in the same sense as in the preceding articles and evidently re- 
fers to the act of the owner or some one acting under his authority. 

The word “return,” however, is used in a sense different to that 


in which it is used in the preceding sections, as is evidenced by the 
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fact that the language expressly applies to field notes which haye 
once been properly deposited, but for some reason have been subge. 
quently withdrawn. 

The fact that similar language, language showing clearly that it 
applies to certificates which had once been properly deposited jn 
the general land office, is not used in the section upon which the 
appellant bases his right, as it is in the section last quoted, in refer. 
ence to field notes which have once been so deposited, is strong eyi- 
dence of the fact that the section in question was intended only to 
reach such cases as those in which the field notes had been filed by 
the owner prior to the passage of the act, without the cortificate 
upon which the survey was made accompanying them. The spirit 
of the act would also cover the case in which the certificate had 
been filed and then withdrawn by the owner prior to the act. 

As to field notes, the penalty is to be imposed for failing to re. 
turn, or for withdrawing and not redepositing within the time pre- 
scribed; in reference to certificates, the natural and reasonable 
construction of the act will only apply the penalty for failure to 
comply in the same respects, unless it be in case of a certificate 
withdrawn in violation of the provisions of the first section of 
the act. 

The primary meaning of the word “withdraw” carries with it 
the idea that the act from which it results is the act of some per. 
son who has formerly possessed, who made the deposit, who owns or 
controls. 

Of the word, Mr. Richardson says: “ But to withdraw, ¢. g., im- 
plies a putting forth or forward, and then a drawing back from one 
person or thing to another; and considered in relation to that from 
which [is drawn] it denotes privation; but considered in relation to 
that to which {is drawn] it denotes reunion; agreeably to the mean- 
ing of the word with.” “To draw back or away; to take back 
or away; to resume.” Mr. Webster gives to the word substantially 
the same meaning. 

If the legislature had intended to embrace a wrongful and u- 
authorized taking from the general land office, a taking wrongful to 
the owner and unauthorized by him, some appropriate words would 
certainly have been used to express such intention. 

If the owners of certificates filed with their surveys prior to the 
act knew that they had been taken from the general land office 
illegally and without permission from them, it would have been 
proper for them to have supplied duplicates at the earliest period 
after knowledge of the loss; but even their failure to do this would 















































Sniper v. Meruviy. 





Opinion of the court. 





————__—_ 





not subject them to the penalty imposed by the statute, unless they 
directly or indirectly aided in some way in such illegal taking. 

If, with such knowledge, they took no steps to place in the gen- 

eral land office proper evidence of their continued claim, their 
negligence might enable others to acquire rights by location which 
the law would protect; but no one with knowledge of the con- 
tinued claim of such persons could acquire such rights. That the 
agent who made the location of the Arocha certificate had notice 
of the continued claim of appellees and others to the McNutt sur- 
vey, the record before us makes manifest. This was notice to the 
appellant. A certified copy of the McNutt survey was tiled within 
the time prescribed by the statute, and no question arises as to what 
would have been the effect if this had not been done. 

If we felt compelled to construe the statute as the appellant con- 
tends it should be, we would have great difficulty in yielding our 
assent to the proposition that such legislation was in harmony with 
the constitutional limitations placed on the power of the legislature. 

The right of a person who has located a valid land certificate upon 
vacant public land and caused the same to be surveyed, and the sur- 
vey and certificate returned to the general land office within the 
time prescribed by law, is a vested Tight, and entitled to ali the 
protection given to such right by the guaranties contained in 
every constitution we have had since the adoption of that of the 
republic. 

This question we deem settled in the case of Sherwood v. Flem- 
ing, 25 Tex. Sup., 428, in which Wheeler, C. J., reviews the cases 
which had been thought to announce a contrary doctrine, prominent 
among which, and often cited, is the case of Hart ». Gibbons, 14 
Tex., 215. The case of Smith wv. Taylor, 34 Tex., 607, seems to in- 
timate a contrary opinion, but that case called for no decision upen 
the question, and it does not seem to have been considered, although 
there are some expressions in the opinion favoring the view that 
the state has absolute control of public lands until it is parted with 
by the issuance of a patent. 

That the legislature may prescribe a time within which a person 
must perform acts necessary to the vestiture of title to land is cer 
tainly true; and that in case of failure to comply with such a 
requirement, imperfect rights, such rights as could be made perfect 
only by compliance, may be annulled by legislation declaring the 
utmost limit of time which shall be given to perform such acts. 

Instances of the exercise of such power by the legislature is seen in 
those acts requiring surveys already made to be returned within a 
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given time or the surveys to become null and void, and in acts pre- :, 
scribing the period within which land certificates of the various 
( 


classes should be presented to the several boards and tribunals epe. 
ated to determine the validity and genuineness of such claims, 

Instances are found in the constitution of 1870 and also in the 
present, in those sections which required all land certificates issued 
before the adoption of these constitutions to be located, surveyed 
and returned to the general land office within a given time or be 
forever barred. Such action, through a constitutional convention 
illustrates the sentiment of the age as to the legality of such losis, 
lation, but could not be looked to as the measure of the power of 
a legislature, unless in a case in which the matter was controlled by 
some provision in the constitution of the United States binding alike 
upon a constitutional convention and the people of a state as upon 
a legislature. Of the power of the legislature in such cases we haye 
no doubt. 

It may be said to be true, as a general rule, that where a law 
which creates, provides for, and upon which depends, a right, couples 
with the right, in the nature of things, or by express terms, a re 
quirement that certain acts shall be done to make the right com. 
plete, then the legislature may prescribe a time within which such 
acts must be done, or the incipient claim become null and of no 
effect. 

In all such cases, however, the imperfect right is lost through the 
failure of the person who claims, and seeks to assert it, to do what 
he knew he must do, and without which the law promised nothing, 
That the law may be passed after the imperfect right has an exist- 
ence does not make it objectionable. 

If it be said that the act in question gave to the parties reason- 
able time within which to have the McNutt certificate redeposited 
in the general land office, and that they ought to have done so, to this 
we reply, the owners of that certificate had done everything which 
the law required them to do to vest in them the right to that par- 
ticular land; what remained to be done, except to pay for the pat- 
ent when it issued, was for the state through its officers to do; it 
undertook to complete the title, which was wanting in nothing but 
the ministerial act of issuing the patent; it undertook to securely 
keep in its custody all of- their evidences of right, to enable it to 
perform this duty. 

It would be a monstrous doctrine to hold, under such facts, that 
without any notice to the owner that his evidence of right had been 
unlawfully taken from the possession of the officer of the govern 
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ment to whom it had compelled him to deliver it, he could be 
deprived of his right. Legislation which led to such results would be 
a snare, and, in the absence of constitutional restraints, a gross abuse 
of arbitrary power. Such would be the effect of the act if construed 
as the appellant claims it should be. 

If the construction claimed for the statute were the true one, and 
the word “return,” which must mean a redeposit, if the certificate 
had once been filed, is to be literally applied, then the law in this 
case, and in many others which will readily suggest themselves, 
would require an act to be done in its nature impracticable, if not 
impossible. The certificate was not in the possession of those 
claiming rights under it; they knew not where it was and had no 
reasonable means of ascertaining; had the right to presume that it 
was in the custody of the proper officer, and knew of no fact to lead 
them to believe to the contrary until a short time before the law 
was passed; nor had they any grounds even to suspect that the cer- 
tificate was in the hands of the person who actually had it. Under 
such circumstances, to have returned the certificate within the time 
prescribed would have been impracticable.. The act, literally con- 
strued, would not have been satisfied by a duplicate. It is not to 
be presumed that the legislature ever contemplated such results or 
intended them. 

We are of the opinion, for the reasons given, that the patent 
under the McNutt certificate is valid, and that it relates to the 
original location of the certificate in the year 1838, and the judg- 
ment of the court below must be and is in all things affirmed. 


AFFIRMED. 
[Opinion delivered December 11, 1883.] 
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(Case No. 4331.) 60 501 
1, SALE OF COMMUNITY PROPERTY.— The statute (Pasch. Dig., 4648) which gave a 
to the surviving husband power to sell the community estate after the filing 
of an inventory, on the death of the wife, must be strictly construed; and 
such filing could not give validity to a sale made after the death of the wife 
and before compliance by the husband with the terms of the statute. 
2. SamE.— If, after the filing of such inventory, the surviving husband is about 
to waste the common property, though the heirs may apply to the court for 
protection, their failure to do this can work no forfeiture of their rights to 
property sold illegally by the father before the inventory was filed. 
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3. LIMITATION.— The record of the deed, claim of title thereunder, the payment 
of taxes, and a resort to land for timber cut by the purchaser thereon are 
not sufficient to secure the protection of the five years’ statute of limitations 


Apreat from Tarrant. Tried below before the Hon. A. J. Hood, 

Suit was brought by the appellees on the 15th day of June, 1877, 
for an undivided half of one hundred and seventy acres of land, part 
of the Solomon Davis six hundred and forty acre survey. 

Appellees’ ancestors, Wm. and Margaret Thomas (father and 
mother), on the 17th day of October, 1857, owned this, together with 
three hundred and twenty acres of the Joel Blackwell survey, and 
three hundred and twenty acres of the Mahulda Harris survey, all 
in the same county and adjoining, being eight hundred and ten acres 
of land, and personal property of the value of $470. Margaret died 
October 17, 1857, intestate, and appellees claimed as heirs her com- 
munity interest. Appellant claimed by purchase and deed from J, 
R. Cameron, of date of the 29th day of August, 1576, who bought 
and received deed for this land from Wm. Thomas, the 6th day of 
July, 1863. Wm. Thomas, besides this land, sold to one Wood about 
one hundred and sixty-eight acres off the Harris and Blackwell 
tracts in 1860, and held the remaining community land in January, 
1870, when he returned an inventory and appraisement of his and 
Margaret’s community estate, as at her death, at which time Thomas 
held largely more of the estate in value and quality than said Mar. 
garet’s interest. 

Wm. Thomas, after returning the inventory and appraisement, 
dealt with the estate under the same up to his death, openly and 
without opposition, in 1876. Appellant’s defenses were that appel- 
lees had concurred and acquiesced in what Wm. Thomas did about 
the estate; had taken and conveyed other property that he had 
received in dealing with the estate as its representative and by their 
concurrence; that through Wm. Thomas appellees had received 
enough to satisfy them; that they had ratified Thomas’ actions and 
were estopped; that the inventory and appraisement by relation 
extended back to the sale and conveyance to D. R. Cameron and gave 
it full force as a legal title, under pleas not guilty and general denial, 
and the statute of limitation of five years, and valuable improve- 
ments. Appellees recovered one-half the land, judgment for partt 
tion, for rents, value of wood sold, ete. 


James H. Field, for appellant, on limitation cited: Pasch. Dig, 
art. 4623; Jones v. Menard, 1 Tex., 779, 780; Portis and wife e al. 
v. Hill, 3 Tex., 279; Watson v. Hopkins, 27 Tex., 642; Cook v. Knott, 
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98 Tex., 89; Word v. Drouthett, 44 Tex., 370; Texas Land Co. v. 
Williams, 51 Tex., 62; Ellicott v. Pearl, 10 Pet., 442 et seg. 

On estoppel he cited: Cravens v. Booth, 8 Tex., 249; Hunt ». 
Turner, 9 Tex., 389, 390; Monroe v. Leigh, 15 Tex., 520, 521; Will- 
jams v. Chandler, 25 Tex., 11; Burleson v. Burleson, 28 Tex., 416; 
Clay v. Clay’s Heirs, 35 Tex., 532, 533; Jones v. Huff, 36 Tex., 680 
et seg.; Wright v. Doherty, 50 Tex., 41; Ranney ». Miller, 51 Tex., 
969; Freeman on Co-Ten. and Part., 188, 535. 




































Peeler & Maxey, also for appellant, cited: Pasch. Dig., art. 4623 ; 
Thompson v. Cragg, 24 Tex., 582; Portis and wife v. Hill, 3 Tex., 
973; Carlisle v. Hart, 27 Tex., 350; McMasters v. Mills, 30 Tex., 591. 

As to tacking disabilities, they cited: White v. Latimer, 12 Tex., 
61; French v. Strumberg, 52 Tex., 92. 





No briefs on file for appellees. 


Detany, J. Com. Arp.—In this case no question is made con- 
cerning the existence of community debts in 1857, when Margaret 
Thomas, the mother of the plaintiffs, died. At that time Thomas and 
wife owned eight hundred and ten acres of land, of which the tract 
now in controversy wasa part. In 1863 the surviving husband sold 
the tract now in controversy to one Cameron for $800. Cameron 
conveyed to the defendant in 1876. Before the filing of the inven- 
tory the surviving husband also sold another tract of one hundred 
and sixty-eight acres to one Cowan. 

The inventory which was filed in 18@0 purports to be an inventory 
of all the property which Thomas and his wife owned at her death 
in 1857. The land, eight hundred and ten acres, is valued at $1,520. 
At the date of the filing, Thomas still held four hundred and seventy- 
two acres of the land. 

In the same year, 1870, but after filing the inventory, Thomas 
sold the remainder of the land, four hundred and seventy-two acres, 
toone Hayter, for $2,300. But there is no direct proof that the 
plaintiffs, his children, ever received anything from him. 

Upon this state of facts appellant presents the following proposi- 
tion, under first assignment of error: 

“Where the father, as surviving partner of the conjugal partner- 
ship, filed inventory and appraisement under act of August 26, 1856, 
and at time of filing same has more of the community estate in his 
hands than enough to meet the claims of the heirs of the deceased 
spouse, they must look to the remaining property or to the father, 
and cannot make themselves whole by taking from a purchaser who 
bought in good faith and for a valuable consideration, from the 














Grirrin v. West Forp. [Tyler Term, 





. . a 
Opinion of the court. 





i e— 


father, prior to the filing of the inventory. In such case, and eg 
cially if the heirs stood by and allowed the father to dispose of the 
remaining community, without interposing, as authorized by the fifth 
section of said act, a court of equity, inasmuch as the father, as 
surviving partner, is entitled to half the community, will treat his 
conveyance prior to the inventory as a sale out of his own portion 
of the estate.” 

The first bill relates to the following action of the court: “The 
defendant asked a witness whether the community property remain. 
ing in the hands of Thomas at the date of the inventory was not 
equal to, or greater than, the amount which he had sold before that 
time. It was objected to because of being a conclusion and imma. 
terial and irrelevant.” The objection was sustained. 

The third bill of exceptions refers to the action of the court in re. 
jecting testimony that the plaintiffs knew of the sale of the four 
hundred and seventy-two acres to Hayter. 

We do not think it necessary to inquire whether the court erred 
in the premises or not, because we think it was immaterial. There 
was ample proof before the jury that the plaintiffs, or some of 
them, knew of the sale of the four hundred and seventy-two acres 
to Hayter when it was made; and the relative values of the different 
parts of the estate were proved by several witnesses. 

Let it be admitted, then, for the purpose of testing the position of 
appellant, that the surviving husband had in his hands, at the date 
of the inventory, fully one-half of the community property, and 
that his children were aware of the sale to Hayter when it was 
made. 

Is it to be supposed that the filing of the inventory gave validity 
to the preceding sale? We think not. The third section of the 
statute (Pasch. Dig., art. 4648) gives the power of sale after the 
filing, and like all statutory powers it should be strictly construed. 
The inventory in this case was filed more than twelve years after 
the death of the wife. 

We express no opinion upon the question whether the action of 
the husband was a legitimate and proper compliance with the stat- 
ute. It is not presented in such a way as to call for a decision. 
But if it were so, we think it could affect his action only upon the 
property still remaining in his hands at the date of the inventory. 

After the surviving husband has regularly filed his inventory, if 
it appear that he is about to waste the property, the heirs may 
apply to the court and have their rights protected. Pasch. Dig, 
4650. But it can hardly be supposed, in this case, that their failure 
to apply to the court would work a forfeiture of property which 
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had long before descended to them, and which their father had sold 
without authority of law. 

The cases to which we are referred by counsel (Conner v. Huff, 
48 Tex., 364, and Robinson v. McDonald, 11 Tex., 385) certainly do 
not support appellant’s proposition. 

This case is not brought within the rule laid down in Yancy v. 
Batte and Johnson v. Harrison, 48 Tex., 46 and 257, and the numer- 
ous cases Which have been since decided and in which that rule has 
been followed. 

Under the second, third and fourth assignments, appellant insists 
that the court should have presented to the jury the question of 
limitation; and this is the only remaining question which we think 
requires discussion. 

The defendant pleaded the statute of five years. A party who 
claims title to land under the limitation of five years ought to show 
that he has complied with the requirements of the statute in every 
particular. Whitehead v. Foley, 28 Tex., 270. The facts are about 
as follows: Cameron, the vendor of the defendant, bought in 1863, 
and placed his deed on record in 1867. From the date of his pur- 
chase, his claim to the land was open and notorious. He regularly 
paid the taxes. He regularly and openly cut timber upon the 
land—often in large quantities to supply fencing and building 
material for his farm, which was some twelve miles distant; his 
hands were generally encamped upon the land while cutting and 
appropriating the timber. In 1869 he had a number of men 
encamped on the place for several months, herding his hogs upon it. 
The defendant bought in 1876, and immediately took possession and 
commenced making permanent improvements. He occupied the 
land until the filing of this suit in 1877. Now, if Cameron had 
built a house on the land in 1863, and actually lived upon it until 
the close of the year 1869, this, with his open claim of title, the 
payment of taxes and the record of his deed, would have availed 
nothing, because the statute was not running. 

From the beginning of the year 1870, when the statute com- 
menced to run, there is nothing shown but the claim of title, the 
payment of taxes, the record of the deed and the resort to the land 
for timber, until the defendant took possession. We do not regard 
this a conipliance with the statute, perfect in every particular, 

The subject is discussed to some extent, and the authorities cited, 
in the case of McDow »v. Rabb, 56 Tex., 154. 

Our opinion is that the judgment should be affirmed. 


AFFIRMED, 


[Opinion adopted December 11, 1883.] 
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EVIDENCE.— The translation of a general land office archive paper from the 
original Spanish into English, made by the Spanish translator in the gen. 
eral land office, and attached to his deposition as an exhibit, with his cen. 
tificate of its correctness, is admissible in evidence, in connection with hig 
testimony, showing his ability to read and write the Spanish language, 
that he had attached the exhibit as a translation of the archive 
paper. 

SAME. — See statement of case and opinion for facts under which it was held 
that the action of the court in permitting the introduction in evidence of 
the testimonio of a title which was attacked as a forged paper, though in the 
main correct and proper, was not entirely so under the special facts of 
the particular case. 

SamME.— When a testimonio of a grant, purporting to have issued in 1835, was 
attacked as a forgery, its execution should have been established by the ag. 
sisting witnesses thereto, their absence accounted for or their hand writing 
proved, ¥ 

SaME.— Some evidence, of some kind at least, showing the execution of the 
instrument, should be produced when demanded. 

Same.—In such a case, the affidavit of forgery being made, proof of the 
death and the signature of the officer executing the instrument, and some 
explanation of interlineations and erasures, if there be any of a serious 
character on the instrument, should always be required by the court when 
specially demanded, before the instrument charged to be forged should be 
allowed to be exhibited, and read to the jury, as part of the evidence; and 
then with full and proper explanations to the jury that the mere admission 
of the paper in evidence, under such circumstances, did not relieve the jury 
from the duty of passing, with all the evidence before them, on the ques 
tion of forgery, and deciding for themselves, with all the facts before them, 
whether the instrument was forged or not. Following Cox v. Cock, § 
Tex., 521. 

SamMe.— The ex parte affidavit of a living party, found attached to a testi- 
monio of title, cannot be used as evidence. 

Same.— Recitals in a private instrument, executed by an original grantee 
to a third party, cannot be used in evidence to affect the title of one not 
connected therewith, claiming under mesne conveyances from such grantee, 

EXPERTS — COMPARISON OF HANDWRITING.—A photographic copy, smaller 
in size than the original from which it was taken, and not shown to be an 
exact reproduction of its original, though in evidence, cannot be made the 
basis for the introduction of evidence by comparison of handwriting.! 

EvipENcE.— Evidence of a witness taken by deposition, which was incor 
porated in a statement of facts on a former trial, and signed by opposing 
counsel, the deposition having been lost afterwards, may be used on a sub 
sequent trial between the same parties, it being shown that it pertained to 
facts depending on an inspection of a paper alleged to be forged, and that 
the witness, though still alive, had, since his former examination, become 
blind. 
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1 See statement of case for Weaver's testimony. 
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10, STATUTE CONSTRUED.— Art. 1475, Revised Statutes, is cumulative in its 
provisions. : i 

11, Same.— Certified copies of maps from the general land office are admissible 
in evidence. 

12, Practice.— Instructions asked by counsel on the trial of a cause should 
always be signed by counsel asking them. 

18. TestiMoN1O.— It would not necessarily impair the usefulness of a testimonio 
as an instrument of evidence, or as a muniment of title, that it was in fact 
issued two or three days after the actual execution and date of the original 
protocol. Thus, if the original grant was in fact issued before the 13th of 
November, 1835, the fact that the testimonio was not made out and delivered 
for two or three days thereafter would not destroy the original title if other- 
wise lawful in all respects. 

14, CASES CITED.— See opinion for a list of cases referred to as sustaining the 
conclusions above announced. 


Error from Hopkins. Tried below before the Hon. Green J. 
Clark. 

This case was last before this court on an appeal by the present 
defendant in error, and was reversed. 

The plaintiffs in error claimed that the land in controversy was 
granted by the state of Coahuila and Texas to Lovick P. Dikes, and 
attempted to make out title in Lovick P. Dikes, by introducing in 
evidence a certified translated copy, from the general land office, of 
a title granted him by George W. Smyth, commissioner. It showed 
that on the 15th September, 1835, upon the petition of Dikes, the 
commissioner ordered a survey to be made. That-on the 11th day 
of November, 1835, the field notes of the survey were reported at 
Nacogdoches by the surveyor to the commissioner, and that on the 
same day, the 11th November, 1835, the commissioner, Smyth, 
granted the land described by the field notes, by an order by him 
signed and formally attested by subscribing witnesses, to Lovick P. 
Dikes. This decree was immediately followed by a title to Lovick 
P. Dikes, signed by the same commissioner and the same witnesses, 
and complete in all respects, except the date was written as fol- 
lows: “Given at the town of Nacogdoches, the ———, A. D. 
1835.” 

The defendant’s assault on this title was that it was granted after 
the closing of the land office on the 13th of November, 1835. 

The evidence that he offered to prove this vice in the title was 
the testimonio copy, or second original of the title, which had the 
blank filled in the title with the date 15th of November, 1835. 

This paper bears on its face the appearance of alterations and in- 
terlineations, and was attacked as a forgery by the sworn state- 
ments of plaintiffs and the depositions of many witnesses. 
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Blythe claimed the land by virtue of the location of the heaq. 
right certificate of Robert Collier. 

Numerous witnesses testified on behalf of defendants that jy 
their opinion the signature of Geo. W. Smyth affixed to this tegp. 
monio was his genuine signature, and the most of these witnesses 
show that they are acquainted with Smyth’s handwriting; ang 
some of them say that he died in 1866. On the other hand fully 
aS many witnesses swore that the signature, in their Opinion, wag 
not in the handwriting of Geo. W. Smyth. 

The testimonio is signed by A. McLaughlin and B. F. Wright, as 
attesting witnesses. The attesting witnesses were not called, and 
there was no evidence in the record anywhere showing them to be 
dead or in any manner accounting for their absence. 

The testimonio, which is found on file for the inspection of the 
supreme court, is much mutilated, but in various portions of it are 
found changes made by darado, or barring off an original word and in. 
terlining another. This occurs in the names of parties in the body of 
the instrument. At the close of the instrument, and before the sig. 
natures thereto, appear notes of emendation, seeking to validate 
the changes made by invalidating and revealing the words first writ. 
ten, and mentioning and validating the words afterwards interlined, 
This attempted validation of the changes in the ¢estimonio is ina 
different and darker ink than the body of the title and the signa 
tures of assisting witnesses; also the signature of Geo. W. Smyth, 
the commissioner, and the words interlined, are of darker ink than 
the writing in the instrument and the signatures of assisting wit 
nesses. The notes of emendation at the close of the ¢estimonio ate 
not found in the land office protocol. These facts doubtless were 
known to counsel, but seem not to have been referred to in briefs, 
Photographs of the original protocol on file in the general land 
office were in evidence, but there was nothing showing that they 
were exact reproductions of the original — they were smaller in 
size. 

On the trial the defendant excepted to the introduction of the 
testimonio in evidence: 

1. Because it was attacked as a forgery. 

2. It was in a foreign language. 

3. Because its execution was not proved by the assisting witnesses, 
nor their absence accounted for. 

5. Because the erasures and interlineations on the paper were not 
accounted for or explained. 

6. It was not shown to be a true copy of the original protocol. 
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7, Because its execution had not been proved. 
Exceptions overruled. 

A witness, Weaver, was examined as an expert to show by com- 

varison of the signature of Geo. W. Smyth in the protocol photo- 

graph as it there appeared, and in the testumonio, that the two 

signatures were made by thesame man. This was done after defend- 

ants had read to the court the deposition of W. C. Walsh, the com- 
missioner of the land office, to which was attached the photographic 

copy of the protecol as an exhibit. To this the plaintiff objected, 

because the photographic copy did not purport to contain the origi- 
nal signature of Geo. W. Smyth, but was only a copy, and there was 
nothing to show that the photograph was, as to size, etc., a reproduc- 
tion of the original. The objections were overruled. 

A witness, Archibald Hotchkiss, had given evidence by deposition 
on a former trial. The plaintiff offered the testimony then taken as 
embodied in a former statement of facts signed by counsel for both 
sides, in connection with evidence that the deposition then taken was 
lost, and that he could not at the trial testify as to papers as on a 
former examination, on account of having lost his eye-sight. The 
court excluded the evidence, holding that the only way it could be 
used was to substitute the lost deposition in the manner allowed by 
the statute. Exceptions were taken to these rulings. 

Whiting, the Spanish translator in the general land office, and 
Brown, the former translator, were examined by deposition as wit- 
nesses — both of whom testified that they spoke and wrote the 
Spanish language, and that they attach to their depositions a trans- 
lation of the original grant in Spanish to Lovick P. Dikes. To the 
reading of that translation objection was made and overruled. To 
both translations were attached tbe certificate of the witness of its 
correctness. 


Sam J. Hunter, A. A. Henderson and John L. Henry, for plaint- 
iff in error. 


L. D. King, for defendant in error, cited: Jones v. Borden, 5 Tex., 
412; Board Land Com’rs v. Walling, Dal., 524; Jones v. Menard, 1 
Tex., 771; Kemper v. Corporation of Victoria, 3 Tex., 159, and au- 
thorities therein cited; McMullan v. Hodge, 5 Tex., 86; Hardy ». 
De Leon, 5 Tex., 211; Kilpatrick ef al. v. Sisneros e¢ al., 23 Tex., 114. 


Wust, Associate Justice.— This case has already been twice be- 
fore this court. See Ury v. Houston, 36 Tex., 265, and Blythe vw. 
Houston, 46 Tex., 65. 
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Time will not now permit of an extended examination, at length, 
of all of the numerous errors complained of, or allow a discussion 
or even a partial consideration, of the many propositions announeed 
and presented as growing out of the errors assigned. 

The court ruled correctly in allowing the evidence, and the ae 
companying translations, of both the witnesses Whiting and Brown 
to be read to the jury. 

The action, however, of the judge on the question of the intro 
duction in evidence of the festimonio of the L. P. Dikes grant (the 
genuineness and validity of that instrument being directly and vig. 
orously attacked) requires more serious consideration. 

The court, it is true, as appears from the concluding paragraph of 
the fourth bill of exceptions, when the plaintiffs in error objected 
to the introduction in evidence, before the jury, of the testimonio jn 
the Spanish language, did not permit it to be read until a transla. 
tion of it had been produced and a number of the depositions, taken 
by the defendant in error, concerning its character, execution and 
genuineness, now found in the record, were read to the jury. 

We are of the opinion that this action of the court in relation to 
the introduction in evidence of this instrument, though in the main 
correct and proper, was not entirely so under the special facts of the 
particular case now under consideration. 

The instrument in question was attacked as a forgery; there was 
also raised to it, when offered in evidence, another specific objection 
to its introduction, based on the ground that its execution had in no 
form been proved, or attempted to be proved, by the evidence of 
the assisting witnesses to it, or their absence in any manner ae 
counted for. 

The signature of the officer who executed the instrument, if it 
was genuine, was duly and formally attested by two assisting wit 
nesses, A. Laughlin and B. F. Wright. The objection was specially 
taken, as we have seen, at the time when it was offered to its ad 
missibility, that its execution should in some manner be proved by 
these two witnesses, who had been specially selected by the maker 
of the deed for that purpose, or their absence satisfactorily ex 
plained. The death, if they in fact were dead, or the causes of the 
non-production in court of one or both these witnesses, are in no 
manner accounted for, nor were their existence or handwriting 
proved or attempted in any manner whatever to be proved. 

After so great a lapse of time as has transpired in this case, no 
very great deal of evidence should or would be required by the 
court as to the death or non-production of such assisting witnesses; 
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still, when specially demanded, the best evidence of that fact the 
nature of the case, under all the circumstances, would admit of 
should be required. Some evidence of some kind, at least, pertinent 
to that matter, should be produced when demanded. Their exist- 
ence, age, occupation, their place of residence, when last known to 
be alive, some evidence as to their handwriting, or other like mat- 
ters, it would seem, under the facts disclosed in evidence in this case, 
could be proved, to some extent at least, by some of their old neigh- 
bors or acquaintances. 

This matter, together with proof as to the death, and the signa- 
ture of the officer executing the instrument, and some explanation 
of the interlineations and erasures, if there be any of a serious 
character, should always be required by the court when specially 
demanded and insisted on, as in this case, before the instrument 
that is charged to be forged should be allowed to be exhibited and 
read as part of the evidence in the case, and then with full and 
proper explanations to the jury from the court that the mere ad- 
mission of the instrument in evidence, under such circumstances, 
did not relieve the jury from the duty of passing, with all the evi- 
dence before them, upon the question of its genuineness, and decid- 
ing, under all the facts in the case, whether it was in fact a forged 
instrument or not. Cox wv. Cock, 59 Tex., 521. 

It would, no doubt, also throw additional light on the matter in 
issue, if there was some testimony introduced explaining why it 
was that neither party had taken the evidence of the officer, Smyth, 
who had issued the original title, and who was alive for a number of 
years after this suit had been instituted, and who did not die until as 
late as the year 1866. This officer was the same individual who had 
executed the original title, decided in Donaldson v. Dodd, 12 Tex., 387, 
to be void, because issued after the closing of the land office. No doubt, 
from what the evidence in this case and the public history of this 
state informs us of his character, and mode of transacting pub- 
lic business, he had given the subject much attention, and it is 
greatly to be regretted that his evidence was not obtained in time 
in this case. ) 

The objection contained in the seventh bill of exceptions to the 
introduction in evidence of the affidavit of Amory, attached 
to the testimonio, made before Judge Charles S. Taylor, was well 
taken. Amory, if alive, could have been produced and examined 
as the other witnesses in the case were, but his affidavit in question 
Was ex parte, and was not only not calculated to shed any proper 
light on the issue, but might be very likely to prejudice, in the eyes 
of the jury, the rights of the plaintiffs in error. 
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The eighth bill of exceptions is also well taken; the pleadings of 
the intervenor, Bondies, could not be used in evidence to affect the 
rights of the plaintiffs in error. Nor could the fact that in & Dri. 
vate instrument, executed between the original grantee and an indi. 
vidual who was a stranger to the plaintiffs in error, the instrament 
so executed between them reciting that the test/monco of the original 
title in his possession was dated the 15th of November, 1835, op 
words to that effect, in any manner either aid or prejudice the 
rights of the plaintiffs in error. Deery v. Cray, 5 Wall., 795. 

Without going at any length into the discussion or consideration 
of the question, we are also of the opinion, that, under the facts 
presented in this case, the objections to the evidence of the witness 
Weaver, presented in the twelfth bill of exceptions, were also well 
taken. 

To permit the witness to testify, under the facts and circumstances 
detailed in the evidence and set forth in the bill of exceptions, 
would be extending the rule as to the introduction of expert testi. 
mony, in the proof of handwriting by comparison, farther than we 
are at present disposed to do. Eborn v. Zimpelman, 47 Tex., 519, 
and cases there cited; Tome wv. R. R. Co., 39 Md., 36. This evidence 
should have been excluded as incompetent, and as calculated to 
prejudice the rights of the plaintiffs in error before the jury. Fos 
ter’s Will, 34 Mich., 21. 

The court was also in error in refusing to permit the substance of 
the evidence of the witness Archibald Hotchkiss (given by deposi. 
tion on a former trial) to go to the jury. 

It had originally been taken, by the defendants in error them- 
selves, to show the falsity of the testimonio. The proof was fall 
and satisfactory, as to the loss or destruction of this deposition, and, 
also, as to the present unfortunate physical condition of the aged 
witness; under all the circumstances disclosed, we think the plaint- 
iffs in error had the right to his evidence in the form and manner 
offered. 

Under the Revised Statutes (art. 1475) depositions, when lost or 
destroyed, may be substituted, but we are of the opinion that these 
statutory provisions are cumulative in their character, and do not fur 
nish the only mode in which lost depositions or other lost evidence of 
a like character may be substituted. Burton v. Driggs, 20 Wall., 134 
135; Weeks’ Law of Depositions, sec. 458, and cases there cited. See, 
also, 1 Greenl. Ev., sec. 163 and notes thereto, and also same work, 
sec. 168 and notes; Wharton on Ev., vol. 1, sees. 179, 180, and notes. 

We think, also, that the fourteenth bill of exception is well taken; 
the certified copy of the map from the general land office, offered 
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in evidence, should have been allowed to go to the jury. Tollings- 
worth v. ILolshousen, 17 Tex., 51; Smith v. Hughes, 23 Tex., 248. 

The charge of the court was, in several respects, somewhat objec- 
tionable, but we do not deem it necessary, at this time, to review at 
length the action of the court in giving its charge or in refusing the 
many different and lengthy instructions to the jury asked by both 
parties to the controversy. No useful purpose, in reference to the 
case, could be at present subserved by such an examination. 

It may, however, be remarked in passing, in this connection, that 
neither the instructions asked in this case by either plaintiffs or 
defendants in error appear to be signed by counsel. Though the 
statute (R. S., art. 1319) does not, in terms, require such instruc- 
tions to be so signed, it was evidently intended that it should be 
done, and it isthe better and the safer practice for counsel, in all 
cases, to sign their names to such instructions as they desire the 
court to pass on. Itedus v. Burnett, 59 Tex., 576. 

The real question, at last, in this case, for the jury to determine, 
is not whether the testimonio, the purported copy, is a genuine in- 
strument or not, or whether or not such copy was issued before or 
after the 13th of November, 1835. For, though in general and in 
fact, in almost all instances, the execution and issuance of the pro- 
tocol and the act of making a certified copy of it were, in effect, 
contemporaneous acts, yet, in the very nature of things, the original 
title must exist in every case at some appreciable period of time an- 
tedating the existence of the copy of such original; and where many 
original titles were issued, as was not infrequently the case, by the 
commissioners appointed to extend title, on the same day, in all such 
cases the act of making the testimonio or copy of such original 
must sometimes be somewhat delayed. The two acts could not, in 
every instance, be simultaneous. 

The testimonio must, if it be a true and trustworthy copy of the 
original title, always bear the same date as to the time of the actual 
issuance of the title itself as the original title does, but it would not 
in the least render null and void, or necessarily vitiate, the original 
grant, if it was in all other respects good and lawful, nor impair its 
usefulness as an instrument of evidence or as a muniment of title, 
that the testimonio, the copy of it, was, in fact, issued two or more 
days after the actual execution, date and issuance of the original 
title. 

For example, if, in fact, the original title in question, which is 
wanting in the date of the day and month when it was issued, was, 


as a matter of fact, issued as the law presumes, in the absence of 
Vo. LX—33 
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actual proof to the contrary it was, on the 11th day of November 
1835, or on the 12th day of November, 1835, it could not be vitiated 
or made null by positive proof that for satisfactory reasons the 
testimonio or copy of it was not entirely finished and completed 
and signed until the 14th or 15th of November, 1835. 

If the original grant was, in fact and in truth, executed, completed 
and issued before the 13th of November, 1835, the fact that the 
testimonio of such grant was, for some good cause, made out a day 
or two after that event, would not destroy such original titleif other. 
wise lawful in all respects. 

The testimonio, for this reason, or for other good cause, might 
possibly be of no effect; yet if, in fact, the original grant itself be 
genuine, and be lawfully executed and issued at a proper time and 
by a lawful officer, it will still pass the title from the government to 
the meritorious colonist or purchaser, notwithstanding any acci- 
dental defect or irregularity, or error that may be found to have 
intervened in the manner and form in which the official copy of 
such original grant was afterwards prepared. 

All the previous decisions of this court on this and like ques. 
tions have been examined, and as carefully considered as could 
be done, but time will not now permit of an extended review of 
them, or of their further examination or discussion in this conneg. 
tion. 

The following cases are, however, specially referred to as throw. 
ing light on the.matters here considered, and, as it is believed, sus 
taining in the main the conclusions at which we have arrived in 
the present case: Titus v. Kimbro, 8 Tex., 210; Sheppard », 
Harrison, 54 Tex., 96; Hanrick v. Jackson, 55 Tex., 17; Hines », 
Thorn, 57 Tex., 98; Grimes v. Corporation of Bastrop, 26 Tex., 310; 
Parker v. Bains, 59 Tex., 15; Hatchett v. Conner, 30 Tex., 109; 
Jones v. Menard, 1 Tex., 771; Smith v. Townsend, Dallam, 
570; Wheeler v. Moody, 9 Tex., 372; Word v. McKinney, 25 Tex, 
267; De Leon v. White, 9 Tex., 598; Andrews v. Marshall, 26 
Tex., 212; Paschal v. Perez, 7 Tex., 348; Herndon »v. Casiano, 7 Tex, 
322; Wood »v. Welder, 42 Tex., 406; Howard v. Richeson, 13 
Tex., 553; Hawley wv. Bullock, 29 Tex., 216; Lewis v. San Antonio, 
7 Tex., 288; McGehee v. Dwyer, 22 Tex., 435. Other cases in our 
reports can no doubt be found, sustaining the same views. 

In reversing this case, on the former appeal, in 46 Tex., 19, 
attention, in the eoneluding paragraph of the opinion of, the court, 
was called to the averments in the plaintiff’s pleadings, alleging the 
title to the land sued for to be in the plaintiff in error, Nancy 
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Houston, while by the evidence it would, to some extent, appear that 
a part of the land so claimed was community property. 

We again call attention to this matter, and suggest that the 
pleadings, if they do not already, should be so shaped as to plainly 
and distinctly disclose what is the amount and character of inter- 
est claimed by the plaintiffs in error in the land in controversy. 
This will prevent any formal or technical error being committed by 
either party, hereafter, in the entry of the final judgment. 

We have not deemed it necessary, for the disposition of the case, 
to further consider, in detail, all of the many errors assigned as 
grounds for the reversal of the judgment. 

The judgment below is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 11, 1883.] 





Jor, Crain et au. v. Eruis Wricut et AL. 
(Case No. 3981.) 


1, PRACTICE — SERVICE.— Where, in trespass to try title, the defendant sets up 
his title and asks that his vendor be made a party to defend the title con- 
veyed, the vendor should be served not only with a copy of the writ and of 
plaintiff's petition, but also with a copy of the defendant’s answer and cross 
bill, in whieh prayer is made to make such new defendant. 

2, HerIRs— WARRANTY.— The heir is not liable on the warranty of the ances- 
tor when no property has been received by such heir from the ancestor's 
estate. 


Error from Lamar. Tried below before the Hon. R. R. Gaines. 


The opinion makes plain the points decided without a statement 
of the case. 


Maxey, Lightfoot & Denton, for plaintiff in error. 


Derany, J. Com. Apr.— The first assignment of error must be sus- 
tained. Crain and wife and Nancy Holmes were cited to answer a 
claim set up by the defendant upon their warranty. They were not 
amenable to the plaintiff, nor directly interested in his claim. They 
should have been served with a copy of the defendant’s cross bill. 
The sheriff’s return shows that they were served with a copy of the 
writ and of the plaintiff’s petition. 
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The third assignment of error also is well taken. There is no 
proof in the record that Jane Crain received any property from the 
estate of her father, Thomas Holmes. There is, therefore, no ground 
upon which she could be made responsible upon her father’s wap. 
ranty. State v. Lewellyn, 25 Tex., 797. 

The remaining assignments of error, the sixth and tenth, refer to 
the judgment which was rendered below in favor of the plaintiffs 
against the defendant Wright. Ile has not appealed, and, as plaintiffs 
in error were not parties to that judgment, we do not think they 
can be heard to question it. 

As the defendant Wright has not appealed, or in any manner com. 
plained of the judgment against him, we think that judgment should 
not be disturbed. But for the errors above mentioned, our Opinion is 
that the judgment in favor of Wright against plaintiffs in error should 
be reversed and the cause remanded. 

REVERSED AND REMANDED, 


[Opinion approved December 14, 1883.] 





H. & T. C. R’y Co. v. E. J. Privo. 
(Case No. 3362.) 


1. RAILWAY COMPANY — Fact casre.— See statement and opinion for facts tes- 
tified to, conflicting in their character, under which the court refused to 
disturb a verdict in favor of a brakeman, against a railway company, for 
$5.000 damages, caused by the brakeman’s hand being crushed, through the 
negligence of the company in leaving a ditch unfilled, across which the 
brakeman was required to work in coupling cars, 


Error from Grayson. Tried below before the Hon. Joseph 
Bledsoe. 

E. J. Pinto brought this suit November 26, 1878, original petition 
filed January 4, 1878, against the Houston & Texas Central Railway 
Company to recover damages for personal injuries sustained by him 
on the 24th day of January, 1877, on the Denison yard, in Grayson 
county, while in the employ of defendant as brakeman and switch 
man for night work. Te received his injury while in the act of 
making a coupling, and the petition alleges that it occurred by his 
stepping into an open ditch in the yard, of the locality and existence 
of which he was ignorant, and that in the act of falling, to save 
himself from being thrown under the cars, he was thrown on to and 
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against the cars, so that his hand came between the dead-wood or 
bumpers of two cars In motion, and was crushed, necessitating am- 

utation. It was alleged as negligence in defendant that the ditch 
or hole into which plaintiff stepped was permitted to be in defend- 
ant’s yard, and generally, that defendant’s yard at Denison was 
rough, uneven, and kept in an unsafe condition. Damages laid at 
85,000. 

The defense was, that plaintiff was aware of the locality of the 
ditch; that it was necessary for the proper drainage of the yard; 
that the yard was in good, safe repair; that plaintifl’s negligence 
contributed to and occasioned his injury; and that if the ditch 
was negligently put in the yard and improperly kept, it was with- 
out the knowledge of defendant and the act of a fellow-servant 
of plaintiff. Verdict and judgment for plaintiff for $5,000. 


R. De Armand, for plaintiff in error. 
E. A. Wilkinson, for defendant in error. 


Devany, J. Com. Avp.— The first four assignments of error are 
so Vague as to amount to a waiver of errors. Rule 26, Supreme 
Court; 47 Tex., 602. We will therefore consider whether the 
verdict is sustained by the evidence. 

It appears from the testimony that in January, 1877, appellee was 
employed in the yard of appellant, in the city of Denison, his duties 
being to attend to the switching, coupling, ete., of its cars. His 
duties were performed only at night. On the third night after he 
was employed, while acting under the orders of the night superin- 
tendent, he, with a lighted lamp on his left arm, made an attempt 
to couple the cars of a train, and failing at the first attempt, he 
advanced with the train, which was moving slowly, and when they 
again came together he made a second attempt, and in doing so 
stepped into a ditch which run across the road under the track. He 
threw out his right hand to save himself from falling under the 
train, when it was caught between the cars and crushed so as to 
render amputation necessary. The ditch was about twelve inches 
deep and from twelve to eighteen inches in width. He testifies that 
he knew nothing of the presence of this ditch, having never been in 
that part of the yard before, and that he had never been in the yard 
at all in the day-time. ie had been employed many years in 
similar business at other places, and appears to have been familiar 
with his duties; was about thirty-five years old. 
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Best, the night superintendent, thought that he had warned ap- 
pellee about the ditches, as such had been his habit with new em. 
ployees generally. He further states that just as the plaintiff wag 
making the second attempt to couple the cars, he “ told him to wateh 
out for the ditch and the dead-woods. Plaintiff answered, I am; 
Immediately afterwards the accident happened.” He also states 
that the plaintiff had worked in the same part of the yard on the 
previous nights. Another witness, who had worked in the yard, 
states that the plaintiff was not working near the ditch on the two 
preceding nights, but in another part of the yard. Te states, also, 
that another ditch crossed the track near the one into which the 
plaintiff stepped; but the other one was covered with plank at the 
place where it crossed the track, but this one was left open. He 
called the attention of the section boss to this open ditch, but does 
not recollect whether it was before or after the accident. Another 
witness, after describing the condition of the ground at the time of 
the accident, says that in a few days after it occurred the defendant 
“began to fill up the yard; that is, box up the ditches and fill in 
between the ties.” There was a considerable degree of conflict in 
the testimony as to the condition of the road- bed, some stating that 
it was very bad, others that it was as good as any they had ever 
known. 

John R. Wright, the yard-master, testified that the ditch into 
which the plaintiff fell had been placed there by the section boss 
for the purpose of giving surface drainage to the yards. Witness 
thought the ditch necessary for that purpose; did not think that 
G. A. Quinlan, the division superintendent, knew of its existence, or 
had ordered its construction. It was the duty of the section boss 
to keep the yard and track in proper repair. 

Neither Quinlan nor the section boss testified in the case, though 
Wright stated upon cross-examination that he had seen Quinlan 
about the yard. 

In this conflict of testimony we are not prepared to say that the 
verdict of the jury was clearly wrong; and taking the case of 
H. & G. N. R. R. Co. v. Randall as our guide, we cannot say that 
it was excessive. 50 Tex., 254. 

Our opinion, therefore, is that the judgment should be affirmed. 


AFFIRMED. 
[Opinion adopted December 14, 1883.] 
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L. Warersury & Co. v. Tne Crry or Larenpo. 
(Case No. 1421.) 


1, CORPORATIONS.— If the powers of a corporation are not expressly, they are 
impliedly, restricted to such as are necessary for the attainment of the objects 
of its creation, and it can perform no act, make no contract, and incur no 
liability, but such as spring out of or are otherwise incidental to the pur- 
pose for which it was created. 

9, SaME— MUNICIPAL CORPORATION.— The city of Laredo had a charter power 
to establish ferries. Held: 

(1) That the city had power to employ counsel to represent it in a matter 
involving the establishment of a ferry. 

(2) That from this resulted its authority to secure the attorneys’ fees. 

(3) The receipts from its ferry being a part of the general revenue of the 
city, it had the right to stipulate that a portion of that fund should be 
received by the attorney, before it reached the city treasury, as compensa- 
tion for his services. 

(4) A stipulation for increased compensation, after the first contract fixing 
his fee, will be enforced when not unreasonable, and when based on the 
performance of services not contemplated in the original contract. 

(5) Such a contract, by which the attorney was to receive a certain por- 
tion of the earnings of the ferry, gave him no authority to interfere with 


the municipal control thereof; nor would the courts interfere except to pre- 
vent fraud or a gross abuse of discretion, Even then a receiver would only 
be appointed until the municipal authorities could again exercise their dis- 
cretion. 

(6) A court of equity has no power to direct the corporate authorities of 
a city how they shall exercise a discretion vested in them respecting the 
leasing of city property. 


Appear from Bexar. Tried below before the Hon. Geo. H. 
Noonan. 

Appellants, as the assignees of Edmund J. Davis, brought this 
suit against the city of Laredo, C. M. Macdonnel and Raymond 
Martin. The suit was based upon two contracts between Davis and 
the city of Laredo, the first dated January 25, 1876, by which the 
city emploved Davis as an attorney-at-law to defend its possession 
and secure its rights to certain ferry privileges, the employment to 
continue for a term of five years, he to have one-third of the annual 
rent of the ferry for the term of five years. The second contract 
was made and entered into by Davis and the city on April 19, 1876. 
This was in the nature of a supplement, declaring the meaning of the 
first, enlarging and extending its terms to other matters, and stipu- 
lating that Davis should have as his compensation one-third of the 
annual rent of the ferry for a term of twenty years. 

It was in substance alleged that Davis had fully performed all his 
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obligations and stipulations under the contract, and transferred hig 
rights thereunder to appellants for a valuable consideration; that 
the city authorities combined and confederated with Macdonnel and 
Martin, and also others not known, to wrong, cheat and defrand q 
pellants, and in pursuance thereof had repudiated the contract and 
refused to comply therewith, and also refused to pay appellants one. 
third of the rents or any part thereof, and denied that they had any 
right to it; that, in pursuance of said combination and confederacy, 
said authorities pretended to lease the ferry to their co-defendants 
for the term of five years for $5,050 per annum in Mexican money, 
whereas, at a fair renting, where there was proper competition, 
which would have been secured by proper notice of the time, 
place and terms of the leasing, the ferry would have rented for five 
years for the sum of $9,000 per annum. 

Appellants sought to establish their rights under the contract; to 
have vacated and annulled the leasing; to recover the one-third of 
the revenues arising, then already due; to direct the manner in 
which said ferry privileges should be leased, and to enjoin the ap. 
pellees from carrying out the lease, etc. 

Appellees demurred generally and specially. The special demur. 
rer claimed that the contract was wltra vires; that it was against 
public policy, and therefore void. 

The cause was, by agreement, changed from the district court of 
Webb county to the district court of Bexar county. 

October 10, 1881, the demurrers were sustained and the eause 
dismissed, with judgment against appellants for costs. 

Davis & Ruggles, for appellants, cited: Charter of City of 
Laredo, Special Laws Second Legislature (1548), ch. 176, p. 337, 
secs. 1 and 5; City of Galveston v. Loonie, 54 Tex., 525; San 
Antonio v. Lewis, 9 Tex., 69; Williams ». Davidson, 43 Tex., 2; 
City of Brenham v. Becker, Commissioners of Appeals, December 
14, 1881 (Law Journal, January 25, 1882); Memphis ». Brown, 20 
Wall., 289, 821; 1 Dill. on Mun. Corp. (3d ed., 1581), § 479 and note 
3; also, as showing what cases are ultra vires, id., sec. 149, and cases 
cited in note 1; also sec. 457, and eases cited in note 2; City of 
Memphis v. Adams, 9 Heisk., 518; Smith v. The Mayor of Sacra. 
mento, 13 Cal., 531; Hornblower v, Duden, 25 Cal., 664; State e 
rel. Bermudez v. Heath, Mayor, etc. 20 La. Ann., 172; Ilugg ». 
Camden, 29 N. J. Eq. (2 Stew.), 6; Bethune v. ILughes, 28 Ga., 560; 
Gale v. Kalamazoo, 23 Mich., 344; Clarke ». Lyon Co.,8 Nev., 181; 
Ellis v. Washoe Co., 7 Nev., 291; State v. Patterson, 40 N. J. Law, 
186; Thatcher v. Jeff. Co., 13 Kan,, 182. 
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Jacob Waelder and A. L. Me Leane, for appellee, cited: Section 
5 of the Charter of Laredo; Williams v. Davidson, 43 Tex., 34; 1 
Dill. on Mun. Corp., sec. 61; City of Brenham v. Becker, 5 Tex. 
Law Jour., 294; Williams v. Davidson, 43 Tex., 34 et seq.; Green’s 
Brice’s Ultra Vires, 124 (note); Cool. Const. Lim., 206; Dill. on 
Mun. Corp., sec. 61; City of Eufala v. McNab, 8. C. Ala., 1881 
(Reporter, vol. 12, 484); Commonwealth v. Smith e¢ als., 10 Allen, 
455; Richardson et als. v. Sibley, 11 Allen, 66. 





Warts, J. Com. Arrp.—In the court below it was successfully as- 
serted that the contract sued on was ultra vires; that is, not such as 
the authorities of the city of Laredo had the power to make; also 
that the contract was void as being against public policy. And 
these are the questions for consideration and determination in the 
disposition of this appeal. 

With respect to the power of corporations, the rule stated by the 
supreme court of the United States in Dartmouth College v. Wood- 
ward, 4 Wheat., 578, in these words, “ A corporation being a mere 
creature of the law, possesses only those properties which the char- 
ter confers upon it, either expressly or as incidental to its very ex- 
istence,” is generally accepted in America. 

A more elaborate, if not a more satisfactory, statement of the 
rule is given in Green’s Brice’s Ultra Vires, page 28, as follows: 
“Tt has been laid down that some, if not all, corporations exist for 
the attainment of certain objects only, and that, if their powers 
are not expressly, they are impliedly, restricted to such only as are 
necessary for the due attainment of those objects, and that, conse- 
quently, they can perform no acts, enter into no transactions and 
incur no liability but such as spring out of or are otherwise inci- 
dental to the purposes for which they have been created.” 

In reference to municipal corporations, Judge Cooley, in his work 
on Constitutional Limitations, p. 235, says: “The powers of these 
corporations are either expressed or implied. The former are those 
which the legislative act under which they exist confers in express 
terms; the latter are such as are necessary in order to carry into 
effect those expressly granted, and which must, therefore, be pre- 
sumed to have been within the intention of the legislative grant.” 

The act of the legislature incorporating the city of Laredo, ap- 
proved January 28, 1848, contains the following: 

“Section 5. Be it further enacted, that the mayor and aldermen 
shall be invested with the following powers, viz. ete. Thirdly. 
They shall have authority to establish ferries; build levees, wharves 
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and landings; fix the rates, fees and rents of the same; establish 
free schools; erect public buildings for the use of the city; pave and 
improve the streets, and sell and dispose of any property belonging 
to the city for the benefit thereof.” aii 

From this the city would undoubtedly have the implied power to 
employ and contract with attorneys to prosecute or defend, in the 
courts of the county, the rights of the city with respect to the prop- 
erty mentioned in the above section. The express powers therein 
granted, by necessity carry with them the implied power to employ 
counsel to represent the city in all cases where its rights in these 
yarticulars are the subject matter of the litigation. And the power 
to employ counsel necessarily is attended with the power to secure 
their fee, so this is not done in a way that special trust funds are 
thereby diverted, or the legislative power is not attempted to be 
bartered away. 

It seems that the revenues arising from the ferries authorized by 
the charter would constitute the general city fund, or a part of that 
fund, from which the expenses of the city government are to be de- 
frayed. In other words, it is not made to appear that such revenues 
are by the charter devoted to any particular object, so as to consti- 
tute a special trust fund. 

Then undoubtedly it would be within the power of the city av- 
thorities to pay attorneys’ fees out of that fund when it is in the city 
treasury. And no valid reason is perceived why such authorities 
would not have the power to contract in advance of such revenue, 
and. upon the basis that the attorney was to have for his services a 
certain portion thereof as the same might accrue. 

The demurrer admits the truth of the allegations in the petition, 
and there is nothing apparent from the petition that would neces- 
sarily show that the contract was against public policy, or that the 
city authorities exceeded their power in making the same. City of 
Palestine v. Barnes, 50 Tex., 549; Davis v. Burney, 58 Tex., 367; 
City of Laredo v. Macdonnell, 52 Tex., 521, and City of Laredo 2. 
Martin, id., 559. 

It seems that the contract made April 19, 1876, was a modification 
of the former contract, and was made after the relation of client 
and attorney was created. It has been long the settled doctrine in 
courts of equity that such contracts ought to be closely scrutinized, 
because usually great confidence is reposed in the attorney, and he 
is in an attitude to exert a strong influence over the actions and 
interests of the client. In the case of Rose v. Myreatt e al, 7 
Yerger, 30, it was held that an attorney, while the relation subsists, 
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will not be permitted to stipulate for more than a reasonable remu- 
neration for his services. 

In Lecatt v. Sallee, 3 Porter, 115, it was held that an agreement 
entered into by a client with his attorney, after the latter had been 
employed, in respect to the particular business, by which the original 
contract is so varied as to secure greater compensation to the attor- 
ney than was first agreed upon, will not ordinarily be enforced. 

Here the subsequent contract enlarging the first seems to have 
contemplated other business, and an increase in the labor to be per- 
formed. This being true, the appellants would be entitled to recover 
on the contract, unless it is made to appear that the amount con- 
tracted for is more than reasonable for the services to be performed, 
considering the manner in which it was to be paid, and in short all 
the attending circumstances; and if it should appear that a recovery 
cannot be had for the full amount contracted for, stili appellants, as 
the assignees of Davis, would be entitled to recover the reasonable 
value of the services rendered by the latter under the employment. 

There is nothing in the position that the city authorities attempted 
by the contract with Davis to barter away their legislative or munic- 
ipal authority over the ferries. By the terms of the contract these 
authorities are to manage and control the property in every respect 
as before. In contemplation of law Davis contracted upon the basis 
of a continued control over the property. He acquired no right by 
reason of the contract to interfere with the management of the 
property by the city authorities, except to prevent a gross abuse of 
discretion upon their part in ~— management of the property. 

In High on Injunctions, vol. 2, p. 813, it is said: “ And no princi- 
ple of equity jurisprudence is better established than that courts of 
equity will not sit in review of the proceedings of subordinate polit- 
ical or municipal tribunals; anc that when matters are left to the dis- 
cretion of such bodies, the exercise of that discretion in good faith 
is conclusive, and will not, in the absence of fraud, be disturbed.” 
And on page 814 the same author says: “Nor will the discretion of 
the common council of a city in matters pertaining to their legisla- 
tive functions be controlled by the writ of injunction. Hence the 
action of such a body in authorizing a purchase of lands, if within 
the powers confe rred upon them by their charter, will not be enjoined 
because improvident, or because of the payment of an exorbitant 
price, in the absence of any allegations of fraud.” 

Here in the management of the property the city and appellants 
would have a common interest in having the property so managed 
as to yield the greatest revenue; and it “would never be presumed 
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that the city authorities would, to the detriment of the city, and fop 
the purpose of injuring appellants, so mismanage the property op 
grossly abuse their discretion with respect to it as to work a common 
injury to the city and appellants. 

Even though fraud, or, what is its equivalent, a gross abuse of 
discretion with respect to the property, be clearly established as 
against the city authorities, still a court of equity would not inter. 
fere with management of the property by the city authorities, only 
to the extent that it would be absolutely necessary to protect appel. 
lants against the fraud or gross abuse of discretion. To do more 
would be an assumption upon the part of the court of a legislative 
discretion specially conferred upon the municipal government, 

As to the lessees who are charged with conspiracy and fraud, q 
case might be made which would authorize the appointment of g 
receiver, but he could only control the property until such time as 
the municipal authorities should see proper to again exercise their 
discretion in taking charge of and managing the property or leasing 
the same in accordance with the corporate laws. 

It would not be within the functions of a court of equity to di- 
rect the manner in which the corporate authorities should exercise 
the discretion vested in them, respecting the renting or leasing of the 
property. And to attempt to do so would be a usurpation upon 
the part of the court. 

Resulting from these views, the judgment ought to be reversed 
and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion adopted December 14, 1883. ] 





S. T. Hooxrer v. J. G. Witvramson. 
(Case No. 1114.) 


1. PLEADING.— Under a well settled rule of practice, exceptions to pleading on 
which no ruling is sought from the district judge will be regarded on ap 
peal as waived. 

2. AWARD.— While an award of arbitrators may be binding, though a min- 
isterial authority be reserved therein to be thereafter exercised, such as the 
correction of errors of computation apparent from the award itself, yet 
if on its face it contains the declaration by the arbitrators that they will 
correct ‘‘ any errors that may be discovered,” it 1s void. 

3. JUDGMENT.— The district court has full control of its judgments until the 

close of the term, and may of its own motion set aside or reform the same, 
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Aprrat from Panola. Tried below before the Hon. A. J. Booty. 

Suit brought by Hooker against Williamson to recover the 
amount awarded to him by arbitrators on a common law award. 

Williamson, by his answer, asserted various objections and recon- 
yened, setting up all the matters of difference between them grow- 
ing out of the purchase and running of a farm together as partners. 

Hooker, by supplemental petitions, after setting forth the agree- 
ment to arbitrate, and also the award, set up all the matters of dif- 
erence growing out of the partnership. 

To this Williamson demurred generally and specially; the ground 
of the special demurrer was that the award was void upon its face 
for the want of finality. 

Upon the trial, the special demurrer was sustained, and the _par- 
ties went to trial upon their pleadings, asserting the various items 
of account, credits, etc., as each claimed them to be. The court (the 
case being tried without a jury) rendered judgment for Williamson 
for the sum of $22.75 and costs. 

Hooker filed a motion for new trial; also a motion to reform the 
judgment. On the hearing of the latter motion the court reformed 
the judgment by rendering the same against Hooker for $100.74, 
and at the same time overruled the motion fora new trial. Hooker 
appealed and assigned errors. 


Drury Field, for appellant. 
Robertson & Finley, for appellee. 


Warts, J. Com. Arr.— It does not appear that appellant’s excep- 
tions to appellee’s answer were ever called to the attention of the 
court, or that any action was had by the court with respect to the 
same. Then, under the settled rules of practice, these exceptions 
must be considered as waived. 

The next objection to the judgment grows out of the ruling of 
the court sustaining exceptions to so much of the petition and amend- 
ments as set up the award as a basis for recovery. 

The arbitrators appended to their award, and as part thereof, the 
following: “We agree to correct any error that may be discovered 
in this settlement.” It is claimed, and was so held by the court 
below, that this was a reservation of judicial authority to be exer- 
cised thereafter by the arbitrators, and that this rendered the award 
a nullity. 


All the authorities concur that one of the essential requisites of a 
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valid award is, that it must finally determine all the matters em. 
braced in it, otherwise it is void. Wait’s Actions and Defenses, yo} 
5, p. 542. ‘ 

It is said in Morse on Arbitration and Award: “ An award wil] 
be bad for want of finality if it leaves any act of a judicial nature 
to be done in the future. It is matter of indifference whether such 
act is to be done bya party to the submission, by a stranger, or eyen 
by the arbitrators themselves. The award must, as a decision, be 
complete in every part and upon every point, and must be in this 
perfect shape once for all.” 

It is said that an award is in the nature of a judgment, and that 
it must ascertain and decide as to the matters submitted, so as to 
conclude any further controversy about the matter; that this result 
is the very object of the submission, and if this result is not secured 
the award is void. Patton v. Baird, 7 Tred. Eq., 255; McCrary », 
Harrison, 36 Ala., 577. “ 

There is this distinction recognized by the authorities: that while 
the arbitrators cannot reserve judicial authority to be exercised in 
future, that under certain circumstances they may reserve a minis. 
terial authority to be thereafter exercised without vitiating the 
award. 

If the reservation had been to correct errors of computation 
apparent from the award, then perhaps that would not have rendered 
the award void. But here the reservation is to correct any errors 
that might be discovered in the award. That certainly includes the 
reservation of judicial authority, as errors might be discovered in 
the award, the correction of which would require the exercise of judg- 
ment and discretion. Therefore the court did not err in holding the 
award void upon its face. 

Taken together the other errors assigned amount to an objection 
to the finding of the court upon each separate item in the accountsof 
the parties. It is a sufficient answer to these objections, that the 
testimony upon the controverted items was conflicting. -That is, 
appellant and appellee testified directly to the contrary. And it is 
immaterial what induced the court below to give credit to the state- 
ments of the one or the other; the findings being supported by the 
evidence, for the purposes of this appeal, will be considered conclusive. 

As to the item allowed appellee for superintending the farm, the 
appellant testified that appellee had agreed to do this without com- 
pensation. This appellee emphatically denied. It is now claimed 
that one partner is not entitled to compensation for time and atten 
tion devoted to the firm business, without an agreement to that 
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effect. But conceding that to be the general rule applicable to 
partnerships, that existing between these parties was not an ordinary 
partnership, like those pertaining to trade and the professions, 
where, in the absence of an agreement upon that subject, each part- 
ner is presumed to devote his time and attention to the common 
business. It only embraced the purchase and running of a farm; 
and if one partner in such case should, at the instance of the other, 
devote his time and attention to the farm, while the other was de- 
yoting his attention to his individual business, we have no doubt 
but that the law would imply a promise that the former should 
have compensation for his services. 

Until the adjournment of the term the court had full control over 
the judgment, and could upon its own motion have set aside or re- 
formed the same according to the justice of the case. And it was 
not error for the court, in acting upon appellant’s motion to reform 
the judgment, to correct an error discovered by the court, even 
though it should result in increasing the amount adjudged against 
the appellant. 

Our conclusion is that the judgment ought to be affirmed. 


AFFIRMED. 
[Opinion adopted December 14, 1883.] 





T. J. Beccner er av. v. A. E. Fox er At. 
(Case No. 1542.) 


1, Deeps — ForGerY — EvipENCE.— The burden of proof, where the plea of non 
est factum brings in issue the forgery of certain deeds, being on the parties 
holding under such deeds, evidence as to the reputation of the subscribing 
witnesses does not of itself alone establish the genuineness of the deeds in 
question, The execution of such deeds being not sufficiently proved by such 
evidence alone, it is error to permit copies from the record, or even the orig- 
inals, to be admitted in evidence. Holmes v. Coryell, 58 Tex., 685; Newby 
v. Haltaman, 43 Tex., 317, and other cases cited. 

*. SamE.— A deed between the same parties, which may be in every respect legal, 
but relating to land in no way connected with that in controversy, is inad- 

missible to prove up an instrument whose forgery is alleged. 

CHARGE OF THE COURT.— A charge as to outstanding title is erroneous, where 

there is no evidence as to that subject introduced. 

» COMMUNITY PROPERTY — MEASURE OF VALUE.— Where the land certificate is 
community property, which after the death of the mother is conveyed by 
the father, in the absence of some fact giving him power to convey, the 
children must be entitled to one-half of the land, less the value of such 
property as they have received from their father or his estate, 
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to the determination of the value of the community property, sold with. 
out authority by the surviving parent, is, that the property should be valued 
as at the time it is received from the surviving parent or his estate, Sparks 
v. Spence, 40 Tex., 702, cited and followed. 


Arrrat from Navarro. Tried below before Jno. H. Rice, Esq., 
special judge. 

Edward H. Belcher and his wife, Lydia M., acquired during their 
marriage a six hundred and forty acre headright certificate. Daring 
the life-time of Lydia M., two hundred and fifty acres of said cer. 
tificate were sold or traded to John Belcher, but the deed appears 
not to have been made until long after the death of Mrs. Belcher, 
In 1841 Mrs. Belcher died, leaving three hundred and ninety acres 
of said certificate then on hand. The defendants below, appellees, 
claim through a chain of transfers from E. I. Belcher to J. W, 
Massie, from Massie to Wilson, from Wilson to Jordan, from Jordan 
to Hanks, from Hanks to Peak, and from Peak to defendants. The 
first of these transfers, to wit, from E. H. Belcher to J. W. Massie, 
bears date in 1849, several months subsequent to the death of Mrs, 
Belcher. These transfers were all impeached for forgery by a plea 
of non est factum. Appellants brought this suit to recover the land, 
claiming that they should recover the entire tract because the deed 
from their father to Massie was a forgery; or, if this deed was gen- 
uine, then they sought to recover the community interest of their 
mother. 


Frost, Barry & Lee, for appellants, cited as to the evidence as to 
forgery: Cox v. Cock, 59 Tex., 521; Williams v. Conger, 49 Tex,, 
594; Gaines v. Cotton, 49 Tex., 118; Newby v. Haltaman, 43 Tex, 
314; Stroud v. Springfield, 28 Tex., 649; Powell v. Llaley, 28 
Tex., 52; R. S., art. 2257; Hobby’s Land Law, sec. 92; 1 Greenl. 
Ev., 558. As to value of community property: Sparks v. Spence, 
40 Tex., 702. 


No briefs for appellees on file. 


Srayton, Assocrats Justicr.— The appeliants claim the entire 
land upon the ground that the deed purporting to have been made 
by their father to J. W. Massie, through which the appellees claim, 
was never in fact executed by him; and they further claim, in the 
event that deed is genuine, that they are entitled to one-half of the 
land through inheritance from their mother, the certificate upon 
which the land was granted being community property, and the pur- 
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ported sale by their father having been made after their mother’s 
death. 

The plea of non est factum, filed by the appellants, put the bur- 
den of proving the execution of the several deeds named in it upon 
the appellees, and it becomes necessary to inquire whether the deeds 
were so proved as to justify the court in permitting them to go to the 
jury. i aa 

The land is situated in Navarro county. 

The deed purporting to have been made by E. H. Belcher to Mas- 
sie bears date July 13, 1849; that from Massie to Wilson bears dete 
April 3, 1850; and that from Wilson to Jordan December 4, 1850. 

The original deeds were not produced, affidavit of their loss hav- 
ing been made; by agreement the deeds were read from the record 
of deeds for Navarro county, subject to all legal objections which 
could be raised to the originals had they been produced. 

These deeds were recorded in Navarro county in 1870; all had 
subscribing witnesses who are shown to be dead, and purport to 
have been proved for record by some of the witnesses as early as 
March 16, 1853, this being the date of the proof for record of the 
last deed named. 

The land was patented to E. H. Belcher, the father of appellants, 
on September 22, 1862, and he died on October 26, 1865. 

The deeds all purport to have been proved for record before James 
MeWilliams, county clerk of Rusk county, or his deputy. 

The only evidence offered by the appellees of the genuineness of 
the attacked deeds, if that be any evidence, was that the persons 
whose names appear as subscribing witnesses to the deeds, as well 
as the officers before whom they purport to have been proved for 
record, were dead, and that they were persons of good reputation, 
resident in Rusk county at the time the deeds bear date, as was also 
E. H. Belcher. 

It further appears from the testimony of a witness that he located 
the land in controversy for F. M. Hanks, who claimed by a deed 
made to him by Jordan of date March 9, 1855, the execution of 
Which was proved; but the records of the surveyor’s office showed 
that the person who made the location made it for another person 
than Hanks. The location was made October 26, 1861. 

From a certificate copied into the record of the paper purporting 
to be a deed from E. H. Belcher to Massie, it would appear that 
that deed was recorded in Rusk county on September 29, 1849, but 
there is no evidence whatever that the deed in fact was so recorded. 
Hanks conveyed to Peak December 7, 1864, but the deed was not re- 
VoL. LX — 84 
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corded until May 20,1870. Peak conveyed to the appellees in June 
1875. 


The testimony of several witnesses seems to have been introduced 
without objection, which, it is admitted in the record, proved that 
the reputation of Hanks as a land dealer was bad. 

The appellants objected to the admission of the deeds, the exegy. 
tion of which was denied, upon the ground that they were not suff. 
ciently proved, and also moved to strike out the deeds after they had 
been read from the record, and the action of the court in admitting 
and retaining the deeds is assigned as error. 

We are of the opinion that the assignments of error based upon 
those matters are well taken. There was certainly no such proof 
of the execution of the deeds as the law requires. 

The original deeds were not produced, and strong must be the 
corroborating facts to authorize the holding that a deed even thirty 
years old is genuine when the original is not produced, and a copy 
from the record, or the record, is relied upon to show even the ex. 
istence of the paper. Such proof, at best, is but secondary. When 
the deed itself is introduced, coming free from suspicion and from 
the proper custody, even then facts corroborative of its ancient exist- 
ence and genuineness must be proved. Stroud v. Springfield, 28 Tex, 
663; Newby v. Haltaman, 43 Tex., 317; 1 Greenleaf, 570; 1 Whar. 
ton’s Evidence, 732, 733; Starkie on Evidence (9th ed.), 521; Holmes 
v. Coryell, 58 Tex., 685. 

When acts are relied upon as corroborative, they should be such 
as are contemporaneous with the life of the person who is claimed 
to have executed the instrument, if he lived for many years after 
the apparent date of the instrument, if not nearly contemporaneons 
with the date of the instrument itself; be open in their nature, and 
such as evidence a clear claim of title consistent only with such an 
instrument as is claimed to have been made; the mere existence of 
the instrument is not enough. There was no such evidence in the 
case as showed with reasonable certainty that two of the deeds were 
ever executed; that two of the deeds recorded in Navarro county in 
1870 had an existence long before the time they were there filed for 
record, nor that any claim to the land was ever openly made during 
the life of E. H. Belcher. 

As the judgment will have to be reversed, comment will not be 
made upon the evidence; at another trial, with such additional evi- 
dence as may be offered, it may be proper to let the deeds go before 
a jury for their consideration. 

The court permitted a deed made by Wilson to Jordan, and also a 
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deed from Jordan to Hanks for the Larkin gross survey situated in 
Henderson county, and in no way connected with the land in con- 
troversy, to be read in evidence, over the objection of appellants. 
This evidence was certainly irrelevant, and could have no legitimate 
bearing upon the issues involved in the case. There may have been 
transactions between Wilson and Jordan and between Jordan and 
Hanks, in reference to other lands, in all respects legal; but that this 
may have been so could not tend, in the remotest degree, to prove 
that the chain of transfer from E. H. Belcher down to Jordan, under 
which the appellees claim, was genuine. Its admission was calcu- 
lated to induce the jury to believe that they might look to it for 
some purpose, and they may have been thereby misled. 

There were no facts in the case which called for any charge of the 
court upon the question of outstanding title to the land in contro- 
versy in the estate of John Belcher, or its assigns, and such a charge 
should not have been given. 

The whole theory of appellees’ case is that their claim is based 
upon a conveyance from E. H. Belcher to Massie of a part of the 
Belcher certificate, and that this, in part, was located by Hanks on 
the land in controversy. There is no evidence tending to show that 
the land in controversy was located by John Belcher, or by some 

rson for him, under that part of the certificate conveyed to him. 

If the deed from E. H. Belcher to Massie was genuine, the certifi- 
cate, being community property, and having been conveyed after 
the death of the mother of appellees, in the absence of some fact 
giving their father the power to convey it, they would be entitled to 
recover one-half of the land, less the value of such property as they 
had received from their father or from his estate. 

The true rule as to time for determination of the value of prop- 
erty received from the surviving parent or from his estate, and for 
determining the value of community property sold by the surviving 
parent without authority, is that both should be valued as at the 
time the property is received from the surviving parent or his es- 
tate. Sparks v. Spence, 40 Tex., 702. The charge of the court in 
this respect was erroneous, and the charge asked by the appellants 
was substantially correct, except that it did not inform the jury at 
what time the land should be valued. 

The other assignments of error relate to matters which will not 
probably arise upon another trial, and need not be considered. 

For the errors indicated the judgment of the court below is re- 
versed and the cause remanded. Pesranetin “ant ate 

\EVERSED AND REMANDED. 


[Opinion delivered December 14, 1883.] 
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A. H. Sprawn er au. v. W. R. Cuew et at. 
(Case No. 1539.) 


1. InsurAnce.— In ordinary life insurance policies, the beneficiaries named have 

vested in them irrevocably all interest in the policy. Following Ricker y 

0 Charter Oak Ins. Co., 27 Minn., 193, and other authorities. When, however. 
the person procuring the policy enters into some agreement as to what con. 
trol the insured is to exercise over the policy (a matter permissible in all 
contracts), no indefeasible interest in such case would be vested in the bene. 
ficiaries. 

2. SAME— BENEFIT FUND.— An association which, by reason of payments made 
by parties in the order before being received into membership, provides g 
fund from which a certain sum of money is to be paid to a deceased mem. 
ber who has complied with all its legal requirements, is, so far as such pro. 
visions are concerned, a mutual life insurance company. Every member jg 
charged with a knowledge of the rules and by-laws of such association, 
bound by them, and entitled to the rights and privileges conferred by them, 

3. SAME— DISPOSITION OF INSURANCE MONEY.— Where a section in the by-laws 
of such association reads: ‘‘ Applicants shall enter upon their application 
the name or names of the members of their family dependent upon them, 
to whom they desire their benefit paid, and the same shall be entered in the 
benefit certificate (issued instead of a policy) by the supreme secretary, sub- 
ject to such future disposal among their dependents as they themselves 
direct,” such section vests the control of the certificate, so far as the selec. 
tion of its beneficiaries is concerned, in the member insured. A clause or 
by-law of an insurance or other corporation, pointing out a way in which 
the right to dispose of the insurance money may be exercised, or relating to 
some other rights, merely directory in its character, and whose object is to 
protect the corporation, cannot be taken advantage of by outside parties 
claiming the insurance or other right under the charter of such corporation, 
Such provisions are for the protection of the company alone and can only 
be used by it. Ins. Co. v. Robinson, and other cases, followed and cited, 


Arprat from Red River. Tried below before the Hon. R. RB. 
Gaines. 

On the 20th day of December, 1880, E. J. Chew took out a bene- 
fit certificate in the order known as the American Legion of Honor, 
for $5,000, payable to “W. R. and Helen M. Chew, father and 
mother.” He was a member of the local lodge of that order at 
Clarksville, Texas, by reason of which membership he obtained the 
certificate, and he continued as a member and retained possession of 
the benefit certificate and paid the assessments and premiums upon 
it until his death, which occurred on the 19th of December, 1882, in 
Red River county, Texas. On the 15th of February, 1882, he made 
his will, bequeathing this benefit certificate and the proceeds of it to 
his two minor children, Joseph F. and Helen R. Chew, and the 
interest on it to the support of his wife, Hattie M. Chew, during her 


a 


a. 


— 








Sprawn v. Cuew. 533 





Argument for the appellees. 








— 


widowhood, and appointing appellants A. H. Splawn and T. A. Ful- 
ler executors of the will and guardians of his said minor children. 
The will was duly probated and the said Splawn and Fuller quali- 
fied as executors of the will and guardians of the children. The 
appellees, the beneficiaries named in the certificate, and the appel- 
Jants, executors and guardians, both claimed the money secured by 
said certificate, and it was mutually agreed that the money should 
be collected by the Red River County Bank and held subject to the 
judgment of the court in the premises. The money ($5,000) was 
collected by the bank, and on the 15th of May, 1883, appellees filed 
their petition alleging that appellants had collected the money and 
asking judgment for it. On the 15th day of May, appellants filed 
their answer, setting up the facts as herein stated, and that there 
was no consideration from plaintiffs to deceased Chew for said pol- 
icy, and asked judgment for the proceeds of the certificate. On the 
9st of June, 1883, the case was tried, and the court rendered judg- 
ment for plaintiffs for the $5,000, adjudging that they were entitled 
to the same, and that a receipt to the bank by plaintiffs should be an 
acquittance of the bank, and that plaintiffs should pay the costs, to 
which judgment defendants excepted and gave notice of appeal. 


Taylor & Chambers, for appellants, as to the disposition of the 
benefit certificate money, cited: Kerman v. Howard, Adm’r, 23 
Wis., 108; Charter Oak Ins. Co. v. Brant, 47 Mo., 419; Ballou ». 
Gile, 50 Wis., 614; Clark ». Durand, 12 Wis.. 248; Lemon v. Phe- 
nix Ins. Co., 38 Conn., 300. 


Sims & Me Donald, for appellees, as to the disposition of the pro- 
ceeds of the benefit certificate, cited: Ricker v. Charter Oak Ins. 
Co. 27 Minn., 193 (88 Am. Rep., 289); Bliss on Life Insurance 
(2d ed.), secs. 8307, 337; May on Insurance (2d ed.), sec. 392. 

On benevolent associations being governed by the rules as to insur- 
ance companies in this character of contract, they cited: May on 
Ins. (2d ed.), 550; Comm. v. Witherbee, 105 Mass., 149; Kent 
Masonic Ins. Co. v. Miller, 13 Bush (Ky.), 489; Shunk v. Ford, 44 
Wis. 370; Dietrich v. Mad. Rel. Ass., 45 Wis., 79; Mason’s Ben. 
Soe. v. Winthrop, 85 IIl., 537. 

On the binding character of the laws of chartered associations, 
they cited: 2 Wait’s Act. & Def., 326; Anacosta Tribe v. Murback, 
13 Md., 91; Cummings v. Webster, 43 Me., 192; Flint v. Pierce, 99 
Mass., 68. 

On the binding character of insurance contracts, they cited: 4 
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Wait’s Act. & Def., 112; Mitchell ». Lycoming Ins. Co., 51 Penn, 
St., 402; Cole v. Iowa St. Ins. Co., 18 Iowa, 426; May on Ing 
(2d. ed.), sec. 67; Frazer v. La. Eq. Life Ins. Co., 9 Ins. L. J., 817, 
Chase v. Ins. Co., 67 Me., 85. ’ 


Wirsuir, Cuier Justicr.—It seems pretty well settled by authority 
that in cases of an ordinary life insurance policy the beneficiaries 
named in such policy become the owners of it the moment it js 
issued, and the person procuring the insurance cannot by any subse. 
quent act of his transfer to others the interest of those beneficiaries, 
Bliss on Life Ins., $$ 317, 337; Ricker v. Charter Oak Life Ins, Oo, 
27 Minn., 193. 

The principle upon which this doctrine rests is that “the rights 
under the policy become vested immediately upon its being issued, 
so that no person other than those designated in it can assign or 
surrender it.” See above authorities; also May on Ins., § 392, 

The person procuring the insurance is held to divest himself of all 
interest in the policy, and to vest it exclusively in the beneficiaries, 
and to make an irrevocable settlement upon them of the amount for 
which the policy is issued. Ricker v. Charter Oak Life Ins. Co, 
supra. 

3ut this is merely a matter of legal construction obtaining where 
a different understanding is not had between the original parties 
to the contract. The law does not prohibit the person procuring 
the policy from entering into such arrangements with the insurer as 
may be agreed on, either as to the persons who are to receive the 
benefit of the policy, or as to what control over it the “ insured” is 
to exercise. In these respects an insurance policy does not differ 
from any other contract authorized by law, and should be subject 
to the same interpretation. Tho person procuring the policy for the 
benefit of another may reserve the right to change this designation 
in whole or in part, and the law will respect any change he may 
make in the beneficiaries of the policy in pursuance of such right, 


Bliss on Life Insurance, § 318; Hutchings v. Miner, 46 N. Y, 
456. In such case there is no indefeasible interest in the insur 
ance money vested in the beneficiaries named in the policy, nor 
settlement made upon them, which cannot be revoked. Such reserva 
tion being allowable, may be made expressly in the policy, or may 
become part of it by being included in any. instrument or paper 
which enters into the insurance contract. 

The institution in which the insurance in the present case was 
effected is known as the “ American Legion of Honor of Texas.” 
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Among other beneficent objects of the order is the following, con- 
tained in art. II, sec. 5, of its constitution, viz.: “To establish a 
benefit fund, from which on the satisfactory evidence of the death 
of a beneficial member of the order, who has complied with all its 
Jawful requirements, a sum not exceeding $5,000 shall be paid to 
the family, orphans or dependents, as the member may direct.” 

This “ benefit fund,” according to the by-laws, is raised by means 
of payments made by parties joining the order before being received 
into membership, and assessments levied upon them upon death of 
a member, should this fund at the time be insufficient to pay the 
death benefit. Art. I, sees. 1-6. 

Thus, the life of each member becomes insured immediately upon 
his entering the order, and he also becomes one of the insurers of 
the lives of his fellow members, @. ¢., to the amount required to be 
paid by him under the above provisions of the by-laws. The order is 
in effect, and so far as those provisions are concerned, a mutual life 
insurance company, in which the life of every member is insured by 
reason of his membership and compliance with the requirements of 
its constitution and by-laws. 

Every one insured by reason of membership in such a company 
is charged with a knowledge of its constitution and by-laws, bound 
by their requirements and entitled to the rights and privileges con- 
ferred by them. May on Ins., § 552; Cales v. Ins. Co., 18 Iowa, 
425. The present order did not issue policies as do ordinary insur- 
ance companies, but delivered to the insured a benefit certificate, 
which, together with the positive regulations of the order, evi- 
denced the contract between the member and the company so far 
as the insurance was concerned. The question, then, as to whether 
the contract between E. J. Chew and the Legion of Honor vested 
an irrevocable right in the appellees, who were the beneficiaries 
named in the certificate, or left him the power to name by will or 
otherwise other and different persons to whom its benefits should 
accrue, must depend upon the terms of the certificate, as read in 
the light of the laws of the order and interpreted by them. The 
provision of article III, section 2, of its by-laws is as follows: “ Ap- 
plicants shall enter upon their application the name or names of the 
members of their family or those dependent upon them, to whom 
they desire their benefit paid, and the same shall be entered in the 
benefit certificate by the supreme secretary, subject to such future 
disposal of the benefit among their dependents as they thereafter 
direct.” 

The clear import of this section is to place the certificate entirely 
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under control of the member, so far as the selection of its bene. 
ficiaries is concerned. He may direct at any time that the money 
shall be paid to persons different from those named or contemplated 
in the certificate, provided they are persons dependent upon him, 
So far from vesting an irrevocable right in the original beneficiaries, 
it vests no right “whatever which the insured cannot by the very 
terms of the contract revoke and annul. They have no perfect 
or vested right in the. certificate, until the insured dies without di- 
verting its benefits in favor of other dependents; and he alone jg 
the one who is to determine which of these dependents are to be 
entitled to the insurance money. Hence all the rules of law for the 
construction of ordinary policies, so far as they refer to the indefea. 
sible rights of beneficiaries, accruing previous to the death of the 
insured, have no application to this case, being contrary to the ex- 
press provisions of the contract. 

The right to change the disposition of money being established in 
the member, the next question is, How is it to be exercised? It ig 
contended by appellees that it can be exercised only in the manner 
pointed out in the third section of the third by-law, which reads as 
follows: “Members may at any time, when in good standing, sur. 
render their certificate, and have a new one issued, payable to such 
beneficiary or beneficiaries dependent upon them as they may direct, 
upon payment of a certificate fee of fifty cents.” 

This section is in further recognition of the right to make the 
alteration, and it seems to be admitted that a surrender of the old 
certificate and the issuance of a new one under this section would 
effect a change in the beneficiaries of the policy. But is this the 
only way in which such change can be effected? The right to make 
the change is given by a different section of the by-laws, and exists 
in the insured as long as he remains a member of the order. A 
method by which he may accomplish it to the satisfaction of the 
order is pointed out in the section last recited, but we do not con- 
sider this as exclusive of all other ways of effecting the same object. 
The design of this section is to protect the interests of the corpora: 
tion. The company are entitled to know who are the parties 
entitled to the benefit money, and this is an effectual and certain 
means of giving that information. But, like all such provisions in 
the by-laws of private corporations, it may be waived at the option 
of the corporation, being for its benefit alone. . This has been held 
in reference to such provisions when prescribed in mandatory terms. 
If they can be waived in such cases, much stronger would seem 
to be the reason why this can be done when the course to be 
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pursued is directed, as in this instance, in permissive language 


alone. 
A provision in the charter or by-laws of a corporation requiring 


that its stock shall be transferred on the books of the company will 
not vitiate an assignment as between the parties made in any other 
way known to the law for the transfer of like personal property. 
Such an assignment may even be made binding upon the company, 
if not objected to in the proper manner and at the proper time, 
though the provision as to the transfer may be peremptory. Angell 
& Ames on Cor., § 354; Black v. Zacharie, 3 How., 483; Bank v. 
Iglehart, 6 Gill, 50; Duke v. Cahawba Nav. Co., 10 Ala., 90. 

The rules of law in reference to them rest upon the same grounds 
as those we have stated above, viz., that the provision is for the 
benefit of the company, and they alone may enforce or waive it 
when the rights of third parties, under the special protection of the 
law, have not intervened. 

Other instances might be cited where contracts contrary to the 
express provisions of corporation charters and by-laws are enforced, 
such as insurance policies made and issued in a form different from 
what is prescribed, or lacking the signatures of some of the officers 
whose duty it is to sign them; or even contracts of that character 
resting in parol, when the requirement is that they should be in 
writing. Bliss on Life Ins., §§ 137, 141; Sanborn v. Ins. Co., 16 
Gray, 448; Ins. Co. v. Robinson, 25 Ind., 536; 19 How., 318. 

As a by-law of the order this provision entered into the under- 
standing between the company and the member effecting the insur- 
ance, and the rights of interested parties are not strengthened by 
the fact that the same provision is found in the certificate. It is 
still a condition for the benefit of the company, to be insisted upon 
or waived according to their election. 

The provision in the by-laws of the Legion of Honor as to chang- 
ing the beneficiaries of a benefit certificate is not peremptory, but 
merely points out a method which shall satisfy the company as to 
the parties entitled to receive the benefit money. The suit is not 
between the claimant of this money and the corporation by whom 
it is to be paid, and the latter does not object to the manner in 
which the change of beneficiaries was made. The exact case before 
us seems to be one of the first impression; we have been furnished 
With no authorities precisely in point by the able and distinguished 
counsel who have represented the respective parties to the cause, 
although their briefs show great research for that purpose, nor have 
we been able to find any bearing upon the question. Upon prin- 
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ciple, however, and the rules which govern in the analogous caseg 
to which we have alluded, we think that as between the partieg to 
this suit the change of beneficiaries was fully effected by the wi] 
of E. J. Chew, and the right to the insurance money was vested in 
the parties named therein, the children of the deceased, and the 
judgment of the court below should have been in favor of the ap. 
pellants. The judgment is, therefore, reversed and here rendered to 
the effect that the said appellants A. H. Splawn and T. A. Fuller, ag 
executors of E. J. Chew and guardians of the minors Joseph F, and 
Helen R. Chew, are entitled to the $5,000, the proceeds of the policy 
of insurance in controversy, and that a receipt from them, as such 
executors and guardians, to the Red [iver County Bank, in which 
said sum is deposited, for the same, shall be in full satisfaction of 
this judgment; and further, that the appellees pay all costs of this 
court and of the court below. 
REVERSED AND RENDERED, 


[Opinion delivered December 14, 1883. 





Mary J. Norron er Au. v. F. J. CANTAGREL ET AL. 
(Case No. 1391-3870.) 


1. Hemrs—Co.onist.— A colonist in Peters’ colony settled with his wife and 
child on the land afterwards granted to him in 1843, and improved it, In 
1844, during his absence with his family to another state, the wife and child 
died. In 1845 he returned, and two years afterwards again married, and 
with his second wife lived on the land until 1854. The colonist in his appli- 
cation for the land made oath to his immigration as a colonist with his wife 
and child prior to July, 1848. Held, that the children of the second mar 
riage inherited from their mother no interest in the land. 


Apprat from Dallas. Tried below before the Hon. Z. Hunt. 
Good & Coombes, for appellants. 
A. H. Field, for appellees. 


Wut, Curer Justice.— The facts of this case show that 8. G. 
Coombs and his first wife, together with their child, emigrated to 
Peters’ colony as early as December, 1843, and settled upon and 
improved the land in controversy in February or March, 1844. In 
the month of May, 1844, they returned to Kentucky, where the 
wife and child died in June or July of that year. Coombs came 
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back to Peters’ colony early in 1845, and in 1847 married a second 
wife, Mrs. Emeline Coombs, the mother of the appellants in this 
cause. Mrs. Emeline Coombs was living with 8. G. Coombs and 
constituted his family on the Ist day of July, 1848, and continued 
to live with him on the land in controversy till 1854, when she died. 

On the 14th of November Coombs made claim to this land, con- 
sisting of six hundred and forty acres, as a settler in Peters’ colony, 
making oath to the effect that he had emigrated to Texas and 
entered the colony as a colonist prior to July, 1848, with his wife 
and child; that he had since remained there and performed all the 
duties required of him as a good citizen, and that he had never 
before received any land under the Mexican government, the re- 
public or the state of Texas. On the 16th day of March, 1855, a 
patent for the land was issued to Coombs from the general land 
office of the state. 

Appellants claim one-half of the land, or three hundred and 
twenty acres, as heirs of said Emeline Coombs, their mother, and 
by inheritance from a deceased sister. The appellees claim through 
a deed made by 8. G. Coombs to F. Cantagrel, dated May 9, 1855, 
and subsequent mesne conveyances to themselves. 

As no children survived the first marriage of Coombs, the appel- 
lees have good title if the land was either his separate property or 
the community estate of himself and his first wife. But, if it be- 
longed to the community estate of the second marriage, the judg- 
ment should have been rendered for the appellants. 

That titles to land in Peters’ colony, of the kind acquired by 
Coombs, were community and not separate property of the husband, 
is too well settled by the case of Hodge v. Donald, 55 Tex., 344, to 
require further decision. ‘That case is not unlike the present in any 
important feature. There, as in this case, the wife died prior to the 
passage of the act of January 21, 1850, and hence no oath could 
have been made that she had resided on the land continuously to the 
date of the statute. Still the court held that it became a part of 
the property which she held in common with her husband, and that 
her children were entitled to it as her descendants in community. 
In fact the act of January 21, 1850, does not contemplate that the 
death of any settler previous to its date shall interfere with the 
right to the land which would have accrued had he or she lived. It 
allows the heirs or legal representatives of such settlers to obtain 
the land to which such settlers would have been entitled. See Pasch. 
Dig., art. 2230. 

In the above case no particular stress is laid upon the fact that 
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the wife had lived in the colony three years as required by the 
joint resolution of January 16, 1843. Indeed in the case of Robin. 
son v. Crockett, 20 Tex., 488, that resolution is considered dis. 
pensed with whenever any of the conditions imposed by it upon the 
settler differ from those embraced in the act of January 21, 1850; 
and it is held that compliance with the more liberal terms of this 
act was all that was necessary to entitle the colonist to his land. 

It is clear from the provisions of the first, second and seventh gee. 
tions of the act of January 21, 1850, that the head of a family wag 
to be entitled to his six hundred and forty acres of land by reason 
of his emgration to the state and settlement in Peters’ colony with 
his family prior to the Ist day of July, 1848, and his continuanee 
as a settler in said colony. The right to the six hundred and forty 
acres of land is not made to depend upon the continuance of the 
life of the wife; but her heirs or legal re presenti itives, or those of 
her husband in case of his death, may obtain the same quantity of 
Jand to which their ancestor or the party they represent would be 
entitled. So that it is the original settlement within the colony, 
coupled with such continued residence, if not interrupted by death, 
accompanied of course by the performance of all the duties of good 
citizens, that gives the right to the certificate. See Cannon 0. 
Murphy, 31 Tex., 405, approved in Hodge v. Donald, supra. 

According to these tests, Coombs became entitled to the land by 
reason of his emigration and settlement in the colony with his first 
wife and their child, and their residence therein till her death, and 
his continued residence to the date of his application for the certifi- 
cate, performing the duties of a good citizen. His rights were not 
aided or in any wise strengthened by his subsequent marriage, and 
hence Mrs. Emeline Coombs contributed nothing towards obtaining 
the land for him, and she was not the means of his receiving a single 
acre more than he would have received had he never intermarried 
with her. His application for the land is based upon his immigra- 
tion and settlement with his first wife and child, and the fact that 
he has still remained a settler in the colony. It makes no allusion 
whatever to his second wife, and sets up no claim by reason of any 
service she had performed; and upon this application his patent was 
issued. Under such circumstances we cannot see any reason for 
allowing to the heirs of the second marriage any interest whatever 
in the land thus granted. It could not be the community estate of 
Coombs and both his wives, but. the wife’s interest must be given to 
her who furnished the consideration which gave to the husband a 
married man’s allowance instead of the smaller amount granted to 
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single men. All this consideration was furnished by the first wife, 
and the second only enjoyed the benefits derived from her acts and 
services in this respect. See Clift v. Kauffman & Runge, Austin 
Term, 1883. 

We think the judgment was correctly rendered for the purchasers 
under Coombs, as by the death of his first wife and child he became 
invested with their interest and with full title to the land. This 
view of the case does away with any necessity for considering the 
questions raised upon the pleas of limitations set up by the appellees 
in the court below. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered December 18, 1883. ] 





SamvuEL Youne Er Ats. v. Potty Gray Er ALS. 
(Case No, 1518.) 


1, Jurtspiction.— Where a bill of review seeks to embrace matters concerning 
the action of the county court had in the distribution and partition of a de- 
ceased ward’s estate alone, it cannot be considered by the district court on 
appeal; but where the bill of review seeks to inquire, and to have revised 
the action of the county court in passing upon the final account and settle- 
ment of the deceased ward's guardian in addition, such an action being 
within the power and jurisdiction of that court, is a proper subject for in- 
vestigation there, and for consideration and revision on appeal in this form 
in the district court. 

2, SAME— CASES CITED AND DISCUSSED.— Veal v. Fortson, 57 Tex., 488; Jones v. 
Barnett, 30 Tex., 637; McKinney v. Abbott, 49 Tex., 371; Berry v. Young, 
15 Tex., 370; Timmons v. Bonner, 58 Tex., 554, cited and discussed. 

8. Bonp.— Under the Revised Statutes (art. 2707), as to appeal in matters of 
guardianship, under the case above set out, a party may appeal without 
giving bond, 


Arrrat from Rusk. Tried below before the Hon. A. J. Booty. 

The appellants brought this suit by a bill of review to have the 
county court revise and correct its decree rendered, distributing the 
estate of Ellen V. Gray, deceased, and discharging Thos. J. Lacy, 
guardian of the estate. Ellen Gray died about 1879, and the decree 
was rendered in 1880. Appellants alleged that Ellen Gray died in- 
testate, leaving neither father, mother, brother, sister, husband nor 
descendants surviving her. Polly Gray, one of the appellees, was 
the mother of the appellants and the grandmother of Ellen Gray ; 
Wm. Gray, the husband of Polly Gray, father of the appellants 
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and grandfather of Ellen, died in 1874. The other appellees were 
of kin to Ellen on her mother’s side. In the distribution of the 
estate the court overlooked the appellants and gave the whole of 
the estate, one-half to Polly Gray, the other half to the other ap- 
pellees; giving the appellants nothing. The appellants were not 
present at the time, but as soon as they learned of the manner ip 
which the estate of Ellen Gray had been distributed, they filed 
their bill of review for the purpose above stated, and directed the 
attention of the court particularly to the action of Thos. J. Lacy, 
the guardian of Ellen Gray, and asked that a more complete exhibit 
of the estate be made by him; they alleging that the same had not 
been fully accounted for and distributed. The appellees filed their 
plea to the jurisdiction of the county court, which was sustained, 
and then the cause was appealed to the district court, where the 
motion to dismiss for want of jurisdiction was again sustained, 
The appellants then prosecuted their appeal to this court. 


J. Harvey Turner, for appellant, cited: Veal v. Fortson, 57 Tex, 
482; Ramirez v. McClane, 50 Tex., 599; Janson v. Jacobs, 44 Tex.,, 


575; Jones’ Heirs v. Barnett’s Heirs, 30 Tex., 637; R. S., arts. 1645, 
2707, 2708, 2717, 2682-2694; Pasch. Dig., art. 5791. 


Jas. H. Jones and Geo. H. Gould, for appellees, cited: Timmon », 
Bonner, 58 Tex., 554; McKinney v. Abbott, 49 Tex., 375; R. 8, 
arts. 2200, 2201. 


West, Assocrate Justice.— The question presented for our consid- 
eration, in this case, in relation to the action of the county court of 
Rusk county in the matter of the final partition and distribution of 
the deceased minor’s estate, in a proceeding there instituted for that 
purpose, against the guardian, is not free from difficulty. It has 
been very carefully inquired into, and all authorities accessible to us 
bearing on the subject have been examined. 

After much deliberation we have reached the conclusion that in 
a suit of this kind, in the county court, against the guardian after 
the death of his ward, that the county court has no power, in such 
a character of proceeding, to make by its decree a final partition 
and distribution of the estate of such deceased ward among those 
who claim to be by law entitled to its enjoyment. Nor is there 
any such action contemplated or provided for in the statutes regu- 
lating the relation of guardian and ward. 

In the case of a deceased person, where a regular administration, 
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is provided by the statute, is had on the estate, the county court 
has, both by the express terms of the constitution (Const., art. 5, 
sec. 16), and by statute, power and jurisdiction to make the final 
settlement, partition and distribution of the estate of such deceased 

rson. R.S., art. 2097. 

This power, in relation to the estates of deceased persons, existed 
and was exercised at an early day, under the old probate acts of 
1840 and 1846. Tart. Dig., arts. 1031 and 1106. It was also exer- 
cised over the estates of deceased persons, under the subsequent 
probate law of 1848. Hart. Dig., art. 1196; Pasch. Dig., vol. 1, 
art. 1348. 

The case of Veal v. Fortson, 57 Tex., 486, has been referred to 
in argument on this subject, but the point now in question was 
not before the court in that case, and was not considered by it, nor 
is there any matter here decided, or passed on, that is not in entire 
harmony with that case and the cases there cited. 

The case of Berry v. Young, 15 Tex., 370, was an exceptional 
case, and was under a different system, and the question here decided 
was not then before the court or discussed. 

If the only question raised by the appellants in their bill of re- 
view in this case had been that of the reopening and revising of 
the action of the county court in the matter of the partition and 
distribution of the estate of the deceased ward, we would sustain 
the action of the district court in entirely dismissing the appeal; 
regarding, as we do, the action of the county court in that behalf 
as being without authority of law, and all its proceedings in enter- 
ing the final decree, making the partition and distribution in ques- 
tion as without effect. 

The proper conclusion in such cases, under the statute, seems to 
be that, when the ward dies, the duties of the guardian are at an 
end, except, alone, for the purposes of paying claims theretofore 
approved, or making his final account, and obtaining as soon as he 
can, for his protection in the future, an order of final settlement 
and discharge. Timmons v. Bonner, 58 Tex., 554. 

The estate of the deceased ward should, like the estate of any 
other deceased person, be turned over as soon as possible, by the 
guardian, to the administrator or such other person or persons as 
by law may be determined to be entitled to it. R. S., arts. 2686 
and 2687; Hart. Dig., art. 1562; 1 vol. Pasch. Dig., art. 3914. 

If, therefore, as before said, the only question presented by the 
bill of review under consideration related to the matter of the par- 
tition and distribution of the deceased ward’s estate alone, the judg- 
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ment of the district court would be affirmed ; but it appears from the 
face of the bill that itembraces other important matters. It seeks to 
bring in review the correctness of the final report of the guardian; 
it charges him with not having accounted for a considerable part of 
his ward’s estate, with having entirely failed to make large collee. 
tions, and other like charges are made, bringing in question his off. 
cial action in the premises. 

These are subjects that it seems could be fairly inquired into by 
the parties who are complainants in this bill, if they in fact sustain 
such a legal or equitable relation to the subject matter of the litiga. 
tion as the county court would or should take cognizance of. Do 
they, then, disclose a sufficient interest in the subject matter of the 
suit ? 

We are of the opinion that their pleadings sufficiently show that 
they have such an interest in and hold such relation to the subject 
matter as gives them the right to institute this proceeding. They 
allege that they are the children of William Gray, the paternal 
grandfather of the deceased minor. 

Under the ruling of this court made in the case of Jones v. Bar. 
nett, 30 Tex., 637, and afterwards reconsidered, care a examined 
and approved by this court in the case of McKinney v. Abbott, 49 
Tex., 371, the appellants would appear to be entitled to a propor: 
tionate part of the estate of the deceased minor as might remain 
after the payment of the just debts and claims against it. 1 Pasch. 
Dig., art. 3419; R.S., art. 1645. 

As to the point raised, touching the right of these parties to appeal 
from the judgment of the county court without giving bond, we are 
of opinion that, under the unqualified terms used in the statute, they 
have the right so to do. The language of the act in question is very 
broad indeed. R.S., art. 2703. We think it comprehensive enough 
in its terms to embrace the appellants. 

It may, possibly, be a matter of some doubt, whether it was the 
intention of the legislature to allow the appeal in this form from 
the action of the county court in settling the guardian’s final account, 
where the ward dies before coming of age; still the terms used fully 
and fairly include such a case w ithin its scope. It is the duty of the 
court in all such cases to give such a construction to the words em- 
ployed by the legislature in framing the statute as will carry out 
what appears to be the plain import of the language used. 

So far, then, as the bill of review under consideration embraces 
matters concerning the action of the county court had in the parti 
tion and distribution of the deceased ward’s estate, it cannot in this 
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proceeding be considered by the district court, for want of jurisdic- 
tion in the county court to pass upon and adjudicate these matters 
in this form. But in so far as the bill of review seeks to inquire into, 
and have re-examined and revised, the action of that court in pass- 
ing upon the final account and settlement of the guardian, such 
action being within the power and jurisdiction of that court, is a 
proper subject of investigation there, and of consideration and 
revision, on appeal, in this form, by the district court. 

In addition to the cases above cited, the following, as well as 
many others not here enumerated, have been considered in examin- 
ing the questions passed upon: Ramirez v. McClane, 50 Tex., 598; 
Janson v. Jacobs, 44 Tex., 573; Newson v. Chrisman, 9 Tex., 113; 
Wadsworth v. Chick, 55 Tex., 242; Franks v. Chapman, Austin 
Term, 1883; Francis v. Northcote, 6 Tex., 168. 

The judgment is reversed and the cause remanded, with directions 
to the district court to proceed in accordance with the views ex- 
pressed in this opinion. 





REVERSED AND REMANDED. 


[Opinion delivered December 18, 1883.] 





Tue Texas & Sr. Lours R. R. Co. v. W. C. Roparns er At. 
(Case No. 132.) 


1, SEPARATE PROPERTY — HUSBAND AND WIFE.— Though the statute gives the 
husband the sole management and control of the wife’s separate property 
during coverture, this will not authorize him to control or incumber her 
real estate except her consent be given in the mode prescribed by the stat- 
ute, though he can, it would seem, invest her money in the purchase of 
property and in the erection of buildings thereon. 

2, SamE.— A railway company which stipulated by contract with the husband 
for certain special benefits to accrue to him in consideration that he should 
erect a hotel at a depot upon property owned by the wife, cannot, after the 
husband has complied with his part of the contract, avoid compliance on 
its part, by asserting the coverture of the wife and the absence of her assent 
to the contract in the manner pointed out. by the statute. 

3, RAILWAY COMPANY — CONTRACT.— Where a contract is made with the presi- 
dent of a railway company, and signed by him and the secretary, though: 
not authorized by the directors, yet it appears that they knew of it, and,. 
making no objection, stood by and saw the other party performing his part 
of the same, the company is bound. 

4, SaMe.— A railway company may bind itself to maintain a permanent deput 
qt a particular place. 
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5. SAME.— A contract made by a railway company for the building of a hotel by 

another at its depot, in consideration of which it agreed to encourage the 

proprietors of the hotel with the patronage of the company, and to dissuade 

all other parties from erecting a hotel at that depot, is not a contract in re 
straint of trade nor beyond the power of the corporation. 


Apprat from Smith. Tried below before the Hon. John ¢ 
Robertson. 

This suit was brought by W. C. Robards and Mrs. 8. A. Cain, 
joined by her husband, W. G. Cain, to recover damages for breach 
of contract, which was as alleged in substance as follows, to wit: 
That Robards and Cain were to build:at Ferguson, in Upshur county, 
Texas, and at that time the terminus of defendant company’s road 
and its junction with the Texas & Pacific Railway, a hotel of cep. 
tain dimensions, which they were to keep open as a hotel and jp 
first-class style, in consideration of which the defendant company 
was to convey to them nine town lots in the town of Ferguson, to 
erect at said terminus and junction and perpetually maintain both 
passenger and freight depots, to encourage the proprietors of said 
hotel with the patronage of the company and to dissuade all other 
parties from erecting like buildings (hotels) at that point. 

Defendant interposed general and special exceptions, to the effect 
that said contract was void because one of the parties thereto wasa 
married woman, and also because it was w/tra vires as to defendant 
company ; that it was against public policy, in that it was to locate 
and perpetually maintain a depot at a particular place, and in that it 
was in restraint of trade: which exceptions, general and special, 
were overruled. It was alleged that the contract was made on the 
22d day of March, 1877, and that as to S. A. Cain it was built ont 
of her separate estate, and that she entered into the contract by and 
with the consent of her husband. 

On trial of the case judgment was rendered in favor of the plaint- 
iffs for the sum of $1,893.31, which was afterwards reduced to 
$1,847.06. 

The several errors assigned are noticed in the opinion. 


Hubbard, Whitaker & Bonner, for appellant, on the invalidity of 
the contract on account of the coverture of Mrs. Cain, cited: Hart. 
Dig., arts. 2421, 2423; R.S., art. 1206; 1 Minor’s Inst., 324-26, 
337-38; 2 Minor’s Inst., 787, 1g; 784-85, 27; Kavanaugh v. Brown, 
1 Tex., 481; Magee v. White, 23 Tex., 180; Rhodes v. Gibbs, 3% 
Tex., 444; Trimble v. Miller, 24 Tex., 214; Lynch ». Elkes, 21 Tex, 
229; Covingtons v. Burleson, 28 Tex., 368; Wells on Sep. Prop. 
Married Women, secs. 335, 336; 2 Bishop on Married Women, 232. 
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On the position that the contract was against public policy they 
cited: Pierce on Railroads, 513; Holliday v. Patterson, 2 Cent. Law 
Jour., 63; also 18 Am. [’y Rep., 260; Williamson ». C., R. I. & P. 
R. R. Co., 1 Obio Law J., 502; also 22 Alb. Law Jour., 29, and 37 
Chicago Legal News, 373 (this case is referred to by Mr. Pierce); 
Field's Ultra Vires, 58, note at bottom of page; Morawetz on Private 
Corporations, § 499, and authorities cited. 

On ultra vires they cited: Pierce v. R. R. Co., 21 How., 441; 
Davis v. Old Colony R. R. Co. 3 Am. & Eng. R. R. Cas., 543; 
Green’s Brice’s Ultra Vires, 37, 72, note; p. 434, note; Thomas v. 
R. R. Co., Field’s Ultra Vires, 41; also 56 and 57; R.S., art. 4216; 
Morawetz on Private Corporations, § 209, and authorities cited; 
Hood v. R. R. Co., Field’s Ultra Vires, 103, 108. 


Terendon & Cain, for appellees, on the capacity of the hus- 
band to contract, cited: R. S., arts. 2854, 2855; Kavanaugh ». 
Brown, 1 Tex., 484; Callahan v. Patterson, 4 Tex., 68; Cartwright 
y. Hollis, 5 Tex., 155; Haynes v. Stovall, 23 Tex., 627; George ». 
Stevens, 31 Tex., 673; Smotridge v. Lovell, 35 Tex., 59; Hall vx. 
Dotson, 55 Tex., 520; Harris v. Williams, 44 Tex., 124. 

On the validity of the contract they cited: Field on Corporations, 
secs. 259-266, and note 2 under 266; San Antonio vw. Lewis, 9 Tex., 
69; Bradley v. Bullard, 55 Ill, 417; 9 Cal., 453; De Graff ». Ameri- 
can, etc., Co., 21 N. Y., 127. See full conclusions in Field on Cor- 
porations, 309, 310; Green’s Brice’s Ultra Vires, p. 42, sec. VII; 
id., pp. 65, 784. 


Warts, J. Com. Arr.— This is an action for the recovery of dam- 
ages resulting from a breach of contract. It is claimed that Mrs. 
Cain was a married woman at the time of its execution, and, as it 
was not privily acknowledged by her, that no recovery can be had 
for a failure to perform upon the part of the company. 

Cain, who was acting for his wife and as agent in the manage- 
ment of her separate estate, together with Robards entered into 
the agreement with the company in reference to building the hotel. 
The object and purpose of the contract was not the conveyance or 
disposition of Mrs. Cain’s separate estate, but the investment of her 
separate property for the benefit of that estate. Our statute gives 
the husband the sole management of the wife’s separate property 
during coverture. While this would not authorize him to convey or 
incumber her real estate, without her consent given in the mode pre- 
scribed by law, certainly he has the authority to invest her money 

























548 Texas & Sr. L. R. R. Co. v. Rosarps. [Tyler Term 
4 ’ 





Opinion of the court. 





—————______ 


in the purchase of property and in the erection of buildings, as thig 
would be for the benefit of her separate estate. And it would seem 
to follow that he would be authorized in the management of her 
estate to make valid and binding contracts to secure the erection of 
buildings, etc. His failure to comply with such contracts might not 
result in binding her separate property ; still, as he has a substantial 
interest in the rents and revenues arising therefrom, it might be that 
he would render himself personally liable for a failure to perform 
the contract. But in this case it is not necessary to express an ap. 
thoritative opinion upon either of these points. Nor is it thought 
necessary to determine the scope of the power conferred by the 
statute upon the husband in the management of the wife’s separate 
property. For both from the evidence and finding of the court it 
appears that appellees had performed their part “of the contract. 
Then it would seem to follow, that, as the company had received the 
benefit of a performance upon the part of Mrs. Cain, it would 
not be hard to assert her coverture as a defense to the action and 
as justification for a refusal on its part to perform the contraet, 
Any other doctrine would result in converting a rule of protection 
into anengine of destruction. It is for the protection of married 
women that the rule of inability to contract exists,.and not for those 
who, knowing of the coverture, contract with them, and, after secur. 
ing the benefits of a performance on their part, would refuse per- 
formance on the ground of that coverture. 

In cases of specific performance of contracts, under some circum. 
stances, the want of mutuality in the contract may be waived by 
the conduct of the person against whom the contract could not 
originally have been enforced. And it is said that ‘“ where, from 
the relation of the parties to one another, the contract is originally 
binding on the one and not on the other, the latter may by suit 
waive the want of mutuality and enforce the specific performance 
of the contract.” Fry on Specific Performance, etc., 201. 

Here the company has received the benefit of a performance, thatis, 
the consideration for its own promises, and therefore has no grounds 
for a suit against appellees, for they have already voluntarily per- 
formed their stipulations. Then there is no good reason for holding 
that the company may assert the incapacity of Mrs. Cain to maintain 
a suit that she had no occasion to ever institute. And in addition 
to these considerations, the record shows that the appellant after 
wards recognized the contract as subsisting and binding, and in part 
performance thereof voluntarily conveyed the lots to appellees. 
Under these circumstances we are of the opinion that the defense 
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se 
of Mrs. Cain’s coverture cannot be made available by the appel- 


lant. : ba 
There is nothing in the proposition that the contract was not 


roperly gnecuted by the company. Section 11 of the by-laws is 


as follows: “ All contracts or instruments of writing made or en- 
tered into by the company shall be signed by the president and 
secretary, a and sealed with the seal of the company.” It appears 


that this contract was executed in accordance with that section. 
And while it is not made to appear that it was authorized by the 
directors, it is shown that they all knew the facts, and made no 
objection to the contract, but stood by and permitted the appellees 
to perform the same. By such silence they will be considered as 
having acquiesced in the contract. 

The point is also made that the contract is against public policy 
and therefore void. This objection is based upon two distinct 
grounds: First, the company cannot bind itself to keep and main- 
tain a station at any particular point on its line; secondly, the con- 
tract is in restraint of trade, for by its terms the company is bound 
to patronize the hotel to be constructed by appellees, and to discour- 
age the building of others at that place. 

It should be observed that the contract stipulates for the contin- 
uance of the town of Ferguson as a permanent station on the road, 
and for the erection of freight and passenger depots at that place. 

There is nothing in the terms of the contract that would prohibit 
the company from establishing other stations on the line wherever 
the public interest might demand, or the management might think 
proper to do so. There are authorities to the effect that a railroad 
company cannot bind itself by contract to establish and maintain a 
station at any particular point on the line. That such a contract is 
against public policy and void. Other authorities, upon better 
reasons, hold that such contracts are not against public policy, unless 
the company thereby undertakes to bind itself not to establish 
other stations in tle same vicinity or elsewhere on the line as the 
convenience of the public might demand. Williamson »v. C., R. I. 
& PR. R. Co., Ohio Law Journal, vol. 1, No. 49, p. 502; Holliday 
v. Patterson, 5 Oreg., 177; also reported in 18 Am. R’y Rep. 260: 
Martindale v. Kaneas C ity, hg R. R. Co., 60 Mo., 510; Currier ». 
Railroad Co., 48 N. H., 326; Kinealy v. St. Louis, K. C., ete., R. R. 
Co., 69 Mo., 658. 

tailroad corporations are created with the twofold object of 
gain to those who engage in such enterprises, and for the accommo- 
dation of the public in travel and the shipments of freights; and, 
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undoubtedly, it would be against public policy to allow them to gy 
contract as to defeat the objects of their creation. This would by 
the result if tiey were so permitted to bind themselves that the 
could not establish stations at any point on the line that trade 
travel and public convenience might require. But it is not per. 
ceived how it could work an injury to the public for a company to 
bind itself by contract to permanently maintain a station at any 
point on the road, provided it includes no prohibition against estab. 
lishing such other stations as the management might deem necessary 
and convenient. , 

Each station not only accommodates those who reside in jt 
vicinity, but also the general public who may desire to leave op 
board the trains, or ship freights to or from such points. The 
fact that such contracts might work an inconvenience to the com. 
pany would afford no reason for holding them to be against public 
policy. It is the public that must be injuriously affected, to have 
that effect upon contracts. 

These corporations are created with power to contract, and ex. 
perience has not yet demonstrated any necessity for the courts to 
assume a sort of guardianship over them, so as to protect. them 
against their improvident contracts. On the contrary, it is gen. 
erally understood that they are able to deal in close quarters with 
natural persons in this particular. 

The other proposition, that the contract is in restraint of trade, is 
not, as we think, supported by the record. The company owned the 
land and had laid out a town with the view of making sales of the 
lots. To enable them to do so to the best advantage, it seems that 
the establishment of a hotel at that point was considered highly 
important, both in promoting the sale of lots and in encouraging 
travel over the road. To secure this the company held ont and 
proffered the inducements which were embodied in the contract. 

An investment in a hotel, at a town in embryo, might not be con- 
sidered as either safe or desirable; and yet its establishment might 
be of great importance to the projectors of the town. Then, to 
accomplish the desired object, it seems to us the contract might 
go even beyond that which is under consideration, and still not be 
in restraint of trade. 

A further objection to the contract urged by appellant is, that as 
to it the contract is wtra vires; that is, it was beyond the power of 
the corporation to make such a contract, or, in other words, the 
authority to make such a contract is not included either in the e& 
press or implied powers conferred by law. 
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There is a distinction between contracts not authorized by law 
and those that are prohibited by law. The former only are prop- 
erly denominated by the term ultra vires. Notwithstanding this is 
comparatively a modern doctrine, there are a great number of re- 
ported cases in which it has been discussed and applied, and much 
confusion exists in its application, as will appear by reference to the 
cases reviewed in Green’s Brice’s Ultra Vires, p. 729, note “a.” 

Much of this confusion, perhaps, has been occasioned by the fact 
that courts of last resort have looked more to reported cases than 
those under consideration. There are, however, certain well estab- 
lished rules, which, if observed in the application of the doctrine, 
obviate the confusion and doubt and lead to reasonable certainty. 
Among these are the following: 

First. The power of a corporation to contract extends not merely 
to such subjects as are absolutely essential or indispensable to the 
performance of specified acts authorized by its charter, but also to 
such (not being prohibited by law, nor against public policy) as are 
designed and may be useful in promoting the main enterprise. 

Second. As between the corporation and strangers, the contract 
of the former is presumed to be within its power, and the burden is 
upon the party asserting the contrary to establish the incapacity of 
the corporation to make the contract. 

Third. While corporations have no capacity to contract with ref- 
erence to subjects entirely foreign to the purposes for which they 
were created, still they are bound by contracts made for purposes 
which they have treated as being within the object of their charters, 
and which are not clearly shown not to be included therein. Water- 
man on Specific Performance of Contracts, § 222; Pierce on Rail- 
roads, 499, etc.; Indianola v. G., W. T. & P. R’y, 56 Tex., 602, ete. 

Then, applying these rules to the contract under consideration, 
does it appear to be beyond the power of the corporation? The 
prime object for its creation was the construction and operation of 
arailroad between the ¢evmini designated; this was the specified 
object and directly authorized by the charter. The law also ex- 
pressly authorized the company to receive donations of land, and 
not only authorized, but required, that it should be sold and con- 
veyed if not necessary for the operation of the road. It appears 
that the company had in some way or another secured the title to 
the land upon which the town of Ferguson had been located, and 
as it was not necessary to the operation of the road, the company 
desired to sell it to the best advantage. Any contract, therefore, 
not prohibited by law, nor against public policy, which would aid 
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the sale of the land at an advanced price, would result in promot, 
ing the main enterprise. The design of the contract was to increase 
the travel and business on the road and to enhance the value of the 
lots, and thereby promote the construction and operation of the 
road. The purposes of this contract were treated by the company 
as within the objects of its charter. And it has failed to Clearly 
show that such object was not included in the implied powers re. 
sulting from those directly conferred. This leads to the conclusion 
that the contract is not wltra vires. 

In the case of Railway Co. v. McCarthy, 96 U.S., 258, it was 
truly said, “The doctrine of ultra vires, when invoked for or against 
a corporation, should not be allowed to prevail when it would de. 
feat the ends of justice or work a legal wrong.” While it is said 
in Waterman on Specific Performance, etc., § 226, that “It is now 
settled that a corporation cannot avail itself of the defense of ultra 
vires when the contract has been in good faith fully performed by 
the other party and the corporation has had the full benefit of the 
performance and of the contract.” 

Here appellees had performed their part of the contract; the 
hotel was completed and kept in operation until it was apparent 
that the company did not intend to further perform its contract 
than to convey the lots. Therefore, to allow the defense of ultra 
wires to prevail against them would be to defeat the ends of justice 
and work a legal wrong. The evidence as to the destruction of the 
contract was sufficient to authorize the admission of secondary evi- 
dence of its contents. 

Nor do the recitals in the conveyance from the company to ap 
pellees estop the latter from alleging and showing the real contract 
entered into by the parties. Suppose the original contract had 
been produced, would it be claimed that it did not evidence the 
contract, rather than the recitals contained in the conveyance? The 
fact that the contents of the original contract had to be shown 
would not change the result. 

Our report is for an affirmance of the judgment. 

AFFIRMED. 
[Opinion adopted December 18, 1883. 
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H. & T. C.'R. R. Co. v. H. M. Cuarrriy. 
(Case No. 3861.) 


1, DAMAG"S — RAILROAD COMPANY.— When neither the general statutes nor any 
special act contains any specific limitation in regard to claims upon railway 
companies for damages to land, the general statute of limitations will apply. 

9, SamE.— Limitation is available as a defense against a statutory remedy for 
the recovery of damages resulting from the construction of a railroad, and 
the statute of two years applies. 

3, Same.— A railway company secured the right of way across land by written 
agreement, which was not recorded. Afterwards, and before an embank- 
ment was made (for damages in constructing which plaintiff sued), the plaint- 
iff purchased the land without notice of the unrecorded agreement. Five 
years afterwards the purchaser sued for damages caused by the construction 
of the ditch. Held, 

(1) Tbe fact that the company asked for a condemnation of the land fora 
road-bed did not revive the claim for damages or result in relieving from 
the bar of limitation. 

(2) If the purchaser occupied the attitude of an innocent purchaser with- 
out notice of the agreement made by the company with his vendor, this 
would authorize him to recover on condemnation the value of his land, but 
would not revive the right to damages already lost by the limitation of two 
years. 


Error from Grayson. Tried below before the Hon. Jos. Bledsoe. 

Trespass to try title brought by H. M. Chaffin, and also for dam- 
ages done to the land by cutting a ditch and throwing up an 
embankment, laid at $1,500, and for rents during defendant’s oceu- 
pation. On the 10th day of December, 1878, a suggestion of the 
death of plaintiff was filed, and making the heirs parties, which 
was ordered by the court. 

Defendant pleaded not guilty, statutes of limitation of three years 
under title and color of title, and also limitation of two years in bar 
of the plaintiff’s claim for damages to the land. Defendant also set 
up title to the right of way over the land, and disclaimed as to all 
the land except the right of way over the same, and, in case it should 
be held to have no title, asked that the right of way be condemned 
to the use of defendant. Verdict and judgment for plaintiffs for 
$751.75, and condemning the right of way. 


R. De Armond, for plaintiff in error. 
s 
No briefs have reached the reporter for defendant in error. 


Warrs, J. Com. App.— One of the contested issues in the court 
below was as to the right of appellees to a recovery for damages on 
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account of the ditch cut and embankment made by anpellant Upon 
the land. It appeared from the evidence that this ditch was eyg 
and the embankment was made in the spring of 1873; this suit Was 
commenced March 18, 1878. To this claim for damages the appel- 
lant interposed the defense of two years’ limitation, and on the 
trial asked the court to instruct the jury, in effect, that if more than 
two years had elapsed between the time the ditch was dug and the 
embankment was made, and the institution of this suit, appel- 
lees could not recover damages by reason of the same. This charge 
was refused by the court, and that refusal is assigned as error, 7 

Appellant had secured the right of way from the then owner of 
the land upon certain conditions, which it appears were subse. 
quently complied with. However, the written agreement evidencing 
appellant’s right in this respect was not recorded. Subsequently, 
and before the ditch was dug and the embankment made, Mrs, 
Chaffin received a conveyance of the land from that owner, and the 
right of appellees to recover the land and damages is based upon 
the ground that she was an innocent purchaser for value and with. 
out notice of appellant’s rights under the agreement. The statute, 
in effect, provides that all actions of trespass for injury done to the 
estate of another shall be commenced and sued within two years 
next after the cause of such action or suit, and not after. Pasch, 
Dig., art. 4604. 

The doctrine is announced in Redfield on the Law of Railways, 
vol. 1, p. 349, that “ Where neither the general statutes nor the spe- 
cial act contains any specific limitation in regard to claims upon rail- 
way companies for land damages, it has been held that the general 
statute of limitation of actions, for claims of a similar character, will 
apply.” 

In Foster v. The Cumberland Valley Railroad Company, 23 Pa. 
St., 371, it was in effect held that limitation is available as a defense 
against a statutory remedy for the recovery of damages resulting 
from the construction of railroads. 

If, at all, the right of action for the damages resulting from the 
ditch and embankment accrued at the time they were made, and 
certainly an action for such damages is subject to the limitation of 
two years, would the fact that appellant asked in the alternative 
for a condemnation of the land for a road-bed revive the claim for 
damages, or result in excepting it from the bar of the statute? We 
think not. If, as claimed, Mrs. Chaffin was an innocent purchaser for 
value without notice of appellant’s right, this would authorize appel- 
lees to recover upon condemnation the value of the land; but would 
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not authorize a recovery for damages, resulting from a trespass upon 
property, when such claim was barred by the lapse of time. Under 
such state of case Mrs. Chaffin could have sued for the damages at 
the time the trespass was committed; having failed to do so within 
the time prescribed by the statute, such damages ought not to be 
allowed over the objections of appellant. While perhaps the charge 
asked is not technically correct, it was sufficient to call the atten- 
tion of the court to the omission in the general charge. 

Appellant claims that the verdict is not supported by the evi- 
dence. There is no evidence of the payment of the purchase money 
by Mrs. Chaffin, except the recitals in the deed to her from Carter. 

“To constitute a party an innocent purchaser, it must appear that 
he has paid the purchase money, without either actual or construct- 
ive notice of the prior right; and the mere recital of the payment 
of the purchase money in the deed is not sufficient evidence to 
establish the fact, so as to constitute one an innocent purchaser. 
Watkins v. Edwards, 23 Tex., 443; Hawley v. Bullock, 29 Tex., 216; 
Lacoste v. Odam, 26 Tex., 458. 

It is not necessary to consider the other errors complained of, as 
they wili not probably occur upon another trial. 

For the errors indicated we are of the opinion that the judgment 
ought to be reversed and the cause remanded. 


ReEveErseD AND REMANDED, 


[Opinion adopted December 14, 1883.] 





R. B. Harve er av. v. Lanapon’s Herrs. 
(Case No, 1396.) 


1, JepoMENT.— Where A. purchases land from B. prior to the rendition of a 
judgment foreclosing a vendor's lien on the land for the benefit of a 
not being made a party to such judgment, is not bound by it. No action 
can be taken to vacate the satisfaction of such judgment against A. alone. 

2, CONSOLIDATION.-— In two suits, where the rights and privity of the plaintiff 
in one are the same as those of the defendant in another, the subject matter 
being the same, and no prejudice to the right of any person is shown, the 
consolidation of the two causes, though technically irregular, would not be 
sufficient ground for a reversal of the cause. 

3, Lis PENDENS.— The plea of lis pendens cannot be taken advantage of where 

the party pleading it is not affected by the judgment in the suit pending; as, 

where his right depended upon a hen which that judgment was to enforce, 
and not the judgment itself. 






60 555 


353 

70 
669 
390 











536 Harte v. Lanapon’s Hetrs. [Tyler Term, 





ey 


Statement of the case. 





i 


4, Same.— Where the judgment enforcing such lien was known to the party 
pleading lis pendens, and he relied upon it, this is an admission on hig part 
that he knew of the adverse claim asserted in that suit, and in such case the 
law affects him with notice that such judgment might be set aside on writ 
of error, and the right of the adverse party to prosecute such a writ within 
the prescribed legal time. 

5, JUDICIAL SALE — VOLUNTARY PURCHASES.— While the correct rule is, that a 
judicial sale, or sale under execution upon a decree or judgment authorizing 

such sale, though erroneous and not void, will be sustained where a stranger 
to the judgment is the purchaser, even where he knews that an appeal is 
pending or contemplated, yet such rule rests upon a policy which has not 
been made to apply to purchases voluntarily made from a party to the suit, 
Treadway v. Eastburn, 57 Tex., 211; Stroud v. Casey, 25 Tex., 754, and other 
authorities cited and approved. 

TITLE — WRIT OF ERROR.— A purchaser from one who has obtained a judg. 
ment in a suit of trespass to try title does not take a title incapable of being 
annulled by a reversal of the judgment upon a writ of error, sued out sub- 
sequently to his purchase. Clarey v. Marshall's Heirs, 4 Dana (Ky.), 99, 
cited, approved and quoted, 

. WRIT OF ERROR — NEw suit.— A writ of error is not such character of pro- 
ceeding in this state as constitutes a new suit. Moore v. Moore, 59 Tex., 54; 
Brackenridge v. San Antonio, 39 Tex., 66; Gibbs v. Belcher, 30 Tex., 85, dis- 
cussed. 

8 SamME.— All judgments are to be considered in the light of laws providing a 
remedy, and a time within which they may be reversed, if erroneous, by an 
appellate jurisdiction, and all persons voluntarily purchasing during such 
time are purchasers pendente lite. 

9. IMPROVEMENTS — LIMITATIONS.— A pendente lite purchaser cannot set up a 
claim for improvements nor plead the statute of limitations. 


e 


1] 


Apprat from Navarro. Tried below before the Hon. L. D, 
Bradley. 

The following statement of the case, in connection with the faets 
set out in the opinion, will be sufficient for a clear understanding of 
the case: 

The litigation which was ended by the judgment from which this 
appeal is prosecuted is in regard to the title of a tract of six hun- 
dred acres of land, a part of the S. F. McCandless one-third of a 
league survey in Navarro county; the facts in regard to the same, 
as set up in appellants’ pleadings, are as follows: On the 2d of 
April, 1861, David McCandless, then the owner of said land, sold 
and conveyed the same to R. E. and F. 8. Tate, reserving a “ vendor's 
lien” for the purchase money. Tate and wife transferred to Me 
Candless in payment for the land in suit W. A. Lockhart’s note to 
them for $1,410.42 and by them indorsed and its payment gurantied. 

On the 2d of June, 1864, Tate and wife sold and conveyed the 
same to W. S. Langdon (ancestor of appellees), with notice to him 
of the unpaid “vendor's lien” of McCandless. On the 15th of 
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September, 1866 (Langdon having in the meantime left the state), 
McCandless, the original vendor, brought suit against Tate and wife 
and W. A. Lockhart, his vendees, in the district court of Navarro 
county, to foreclose his “lien” on the land, and obtained a final 
judgment of “foreclosure,” with an “order of sale.” On the 3d of 
May, 1868, the sheriff sold the land and made a deed for same to 
said McCandless, who became the purchaser, paying therefor $100, 
which bid was credited on his execution. This judgment was never 
appealed from nor reversed. 

On the 20th July, 1871, McCandless, to perfect his title, brought 
suit (Langdon being then dead) against the heirs of W. S. Langdon, 
of trespass to try title to said six hundred acres of land. On the 
95th November, 1872, there was a final judgment for the plaintiff, 
McCandless, against the heirs of Langdon. After motion for a 
new trial made and overruled, notice of appeal was given by de- 
fendants, but it was not perfected, no appeal bond was given, and 
the appeal was abandoned. This suit was numbered 901. 

On the 5th February, 1872, McCandless sold and conveyed the 
land to Jno. B. Jones, by deed of general warranty duly re- 
corded. 

On the 2d April, 1873, Jno. B. Jones sold and conveyed three 
hundred acres of the tract to the defendant, R. B. Harle, for a valu- 
able consideration, by deed of general warranty, duly recorded. 

On the 1st of July, 1874, the heirs of Langdon sued out a writ 
of error to the judgment of the district court in the suit of Me- 
Candless v. The Heirs of Langdon, and the same was reversed, and 
the cause remanded for a new trial by the supreme court, at the 
Austin term, 1881, of the court. This suit is No. 2003. 

In the meantime, on August 4, 1880, the heirs of Langdon 
brought suit of trespass to try title against defendants, Jones and 
Harle, for the six hundred acres in controversy. Both suits were 
pending and came on for trial at the July term, 1881, of the district 
court of Navarro county, at which time the heirs of McCandless 
made themselves parties plaintiffs to the suit, No. 941, by suggest- 
ing the death of their father, and Jno. B. Jones, one of the de- 
fendants in suit No. 2003, came in, and a judgment by confession was 
rendered against him for three hundred acres of said land claimed 
by him. The defendant Harle answered and pleaded in bar of 
plaintiffs’ action, in substance, as follows: 

That he had the superior title to the land, having derived his title 
to same through a judicial sale under a final judgment of the district 
court of Navarro county. 
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That he was a bona fide purchaser, without notice of any litigation 
pending with regard to said land. 

He also pleaded the statutes of limitations of three and five years 
and suggested “improvements in good faith.” 

These two suits were, on motion of appellees, over the objection 
of defendant Harle, consolidated, and, on the hearing of the consol. 
idated cause, the district court sustained the general exceptions of 
the heirs of Langdon to the answers of defendant Harle, and he 
declining to amend further, gave judgment against him for the 
three hundred acres in controversy. 


Reed & Reed, for appellants, cited: French v. Grenet, 57 Tex. 
273; Wallace v. Campbell, 54 Tex., 87; McAnear v. Epperson, 54 
Tex., 220; Wheeler v. Ahrenbeak, 54 Tex., 535; Hill v. Spear, 48 
Tex., 583; Hollis v. Dashiell, 52 Tex., 187; Taylor v. Snow, 47 Tex., 
463; Peticolas v. Carpenter, 53 Tex., 23; Mosely v. Gainer, 10 Tex., 
394; Taylor v. Rowland, 26 Tex., 293; Stroud v. Casey, 25 Tex., 744; 
Gibbs v. Belcher, 30 Tex., 79; Wofford v. McKinna, 23 Tex., 43; 
Sartain v. Hamilton, 12 Tex., 220; R.S., art. 3193. 


R. Q. Mills, also for appellants, cited: 1 Story’s Eq., $$ 405, 406; 
2 Sug. Ven., 536; Freeman on Judgments, 484; Rorer on Judicial 
Sales, 138, 139, 898-902; Kinsman v. Kinsman, 2 Russ. & Mylne, 
617; Scarborough v. Worsely, 2 Atk., 392; Price v. White, Bailey 
(S. C. Eq. Rep.), 244; Boone v. Childs, 10 Pet., 177; Taylor v. Boyd, 
3 Hamm. (Ohio), 338; Fox v. Reeder, 28 Ohio, 181; Holbrook », 
New York Zinc Co., 57 N. Y., 616; Fergus v. Woodward, 44 IIL, 
374; Mulvey v. Gibbons, 87 IIL, 367; Eldridge v. Walker, 80 IIL; 
Hobson v. Ewan, 62 IIL, 146; Gott v. Powell, 41 Mo.; Sayre ». 
Thompson, 28 Ark., 336; Howard v. North, 5 Tex., 290; Morton 2. 
Welborn, 21 Tex., 772; Davis v. Roosevelt, 53 Tex., 305. 


Simpkins, Simpkins & Neblett, for appellees, cited: Herndon « 
Rice, 21 Tex., 455; Brown v. Lane, 19 Tex., 205; Stone v. Darnell, 
25 Tex. Sup., 430; Burns v. Ledbetter, 56 Tex., 282; Peters « 
Clements, 46 Tex., 115; Garrett v. Gaines, 6 Tex., 435; Meyberg ». 
Stegall, 51 Tex., 351; Pool v. Sanford, 52 Tex., 633; Whitman 
v. Willis, 51 Tex., 425; Crawford v. French, 25 Tex. Sup., 436; 
Loper v. Robinson, 54 Tex., 516; Jundiff v. Teague, 46 Tex., 475; 
Hickcock v. Bell, 46 Tex., 612; Moore v. Moore, 59 Tex., 54; Hart 
v. Mills, 88 Tex., 513; Brackenridge v. City of San Antonio, 39 
Tex., 64. 
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Srayton, Associate Justice.— On April 2, 1861, David McCand- 
less sold the land in controversy to R. E. & F. S. Tate, for which he 
received a note on Lockhart, which seems to have been indorsed by 
the Tates. June 2, 1864, the Tates sold the land to W. S. Langdon. 
September 15, 1866, McCandless brought suit against the Tates and 
Lockhart on the note which he had received for the land, and asked 
a foreclosure of the vendor’s lien. 

To this suit Langdon was not made a party, and on May 3, 1868, 
McCandless obtained a judgment against the defendants in that suit 
for the amount due on the note and foreclosing the vendor’s lien, 
and under this judgment he caused the land to be sold and himself 
became the purchaser, bidding therefor $100, which was credited on 
his judgment. 

July 20, 1871, McCandless brought a suit of trespass to try title 
against two of the three children of Langdon, he being then dead, 
and also against Mrs. Langdon, who was also dead. . 

One of the children of ‘Langdon made a party to the suit, as well 
as one that was not made a party, was a minor. In that suit, on 
November 25, 1872, a judgment for the land was rendered in favor 
of McCandless. 

On February 5, 1872, pending that suit, McCandless sold the land 
to John B. Jones, who on April 2, 1873, sold three hundred acres of 
it to the appellant Harle. 

On July 1, 1874, the heirs of Langdon prosecuted a writ of error, 
and at the Austin term, 1881, of this court, the judgment in favor 
of McCandless was reversed and the cause remanded. That cause is 
numbered 941. 

August 4, 1880, the children of Langdon brought a suit against 
Jones and Harle for the land, and that is numbered 2003. 

Judgment was rendered by confession against Jones for three 
hundred acres of the land. 

Pending cause 941 McCandless died, and his heirs made them- 
selves parties thereto, but they in no respect changed the character 
of the suit, except that they alleged the purchase of the land by 
their ancestor and prayed that the satisfaction of his judgment 
against Lockhart and the Tates be vacated to the extent of his bid 
for the land, in case it should be found that Langdon’s heirs had the 
better title to the land, and that a vendor's lien to that extent be 
established and enforced against the land. Neither Lockhart nor 
. either of the Tates was a party to this suit, and a demurrer was sus- 
tained to the pleadings of the heirs of McCandless. This is assigned 
as error. 
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Causes 941 and 2003 were consolidated, and this is assigned gg 
error. 

The appellant Harle set up in his answer the purchase by Jones 
pending cause 941, and his purchase from Jones after a judgment 
was rendered in that cause and before a writ of error was sued out 
by the Langdon heirs, in bar of their action. To his pleading q 
demurrer was sustained and this is assigned as error. 

The appellees not having been parties to the suit brought by 
McCandless against Lockhart and the Tates, no facts are shown 
which could make the judgment rendered in that case binding upon 
them. Lockhart and the Tates are not parties to either of the 
consolidated suits before us, and it certainly is true that no action 
could be taken to vacate satisfaction of judgment in that ease in 
one in which they are not parties; and besides, McCandless got 
whatever title to the land Lockhart or Tate and wife had at the 
time he obtained judgment against them, and that this may not 
have been good title, nor any title at all, does not furnish sufficient 
ground for setting aside the satisfaction of judgment to the extent 
of his bid. 

A case is not shown in which the purchaser failed to get title by 
the sale, such as the judgment debtor held, through some defect 
in the process or in the manner of its execution, as in Howard », 
North, 5 Tex., 291; Brown v. Lane, 19 Tex., 203; Morton v. Wel 
born, 21 Tex., 774; Herndon w. Rice, 21 Tex., 455. 

While the parties, in name, in the two suits, were not the same, 
yet in right and privity the plaintiffs in cause 941 were the same 
as the defendants in cause 2003, and the subject matter of the suit, 
so far as cognizable by the court with the parties before it, was the 
same in both cases, and at most the consolidation was only techni- 
cally irregular, and in such case no prejudice to the right of any 
person having been shown to have resulted, the consolidation, even 
if irregular, would be no sufficient ground for reversing the judg. 
ment. 

Neither Langdon nor his heirs were parties to the suit of 
McCandless against Lockhart and the Tates, and, as before said, no 
facts are stated which could make the judgment rendered in it in 
any manner binding on them; hence no title which they held could 
possibly pass by the sale at which McCandless bought. 

It is contended, however, that, as Harle bought from Jones after 
the judgment was rendered insfavor of McCandless in cause No. 
941, against some of the children of Langdon, and before they sued 
out a writ of error, he is entitled to protection, although upon error 
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the judgment was subsequently reversed by this court. To support 
this proposition counsel for appellant have filed briefs which indicate 
great evidence of research and industry. 

This is made the question in the case, and in disposing of it we 
will not take into consideration the facts that one of the defendants 
in that case was a minor, another dead at the time the suit was 
brought, and that one of the children of Langdon was not before 
the court at all in the case until after the reversal; nor need we con- 
sider what might be the effect of the fact that Harle bought from 
Jones, who was a purchaser from McCandless, after he brought suit, 
but before he obtained a judgment. 

The naked question then is, whether a person buying land from 
one who has obtained a judgment in a suit of trespass to try title 
takes title which will not be annulled by a reversal of the judgment 
upon writ of error sued out subsequently to his purchase. 

It is contended that there was no dis pendens at the time Harle 
bought from Jones, and that therefore the former should be pro- 
tected from the effect ordinarily following the reversal of a judg- 
ment. 

The office which /és pendens performs in regard to purchasers is 
simply to give notice of such right as is in litigation; and that no 
party to a pending suit may be deprived of the just results of liti- 
gation, every one who buys from a party pending a suit is held to 
take subject to the judgment to be rendered in the cause. When, 
in cases like this, notice is unimportant, the question of lis pendens 
or not is equally so. 

It is not contended that the right of McCandless was based on the 
judgment in case 941, but upon a prior purchase, which, it is claimed, 
gave him title. The judgment gave him no other or greater title 
than he had when he brought that suit. It is, however, contended 
that the judgment in that case was evidence of his title on which 
a purchaser might rely in purchasing from him or from his vendee. 

This position is suicidal when we consider the effect of the exist- 
ence or non-existence of /is pendens on the right of a purchaser; for 
if it be said that the purchaser knew that the judgment in favor of 
McCandless had been rendered, and that he relied on it, and would 
not otherwise have purchased, this is an admission that he knew of 
the adverse claim asserted in that suit, and the law affects him with 
notice that such a judgment might be set aside upon writ of error, 
if erroneous, and of the right of thé adverse party to prosecute such 
4 writ within the time prescribed by law. 

If the legal title of record had shown apparent title in McCand- 
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less, and the defendants in cause number 941 were claiming under 
that title, then, if their title was not of record, or otherwise | known 
to a purchaser, /is pendens or not might be important; but whatever 
title McCandless had certainly passed by his deed to the Tates; 
nothing more than a lien, which in this case is not shown to hens 
been an express lien, remained with him. This title passed to Lang. 
don by the conveyance from the Tates, and it could not be rein. 
vested in McCandless by a sale under a judgment to which neither 
Langdon nor his heirs were parties. Hence, as the appellees do not 
claim to hold under any title which McCandless claimed under his 
purchase through the judgment against Lockhart and the Tates, 
their title is not so derived as to make the question of notice 
through lis pendens of any importance, for it is not claimed that 
Harle had not full notice of the chain of title through which Lang. 
don claimed. 

It is true that a judicial sale, or a sale made under an exeen- 
tion, upon a decree or judgment authorizing it, which is, however, 
erroneous, but not void, will be sustained when a stranger to the 
judgment is the purchaser; and this even though he may know that 
an appeal, in which there is no supersedeas, is pending or contem- 
plated. 

This rule, however, rests upon a policy which has not been made 
to apply to purchases voluntarily made from a party to the suit. 
Mosely v. Gainer, 10 Tex., 396; Stroud ». Casey, 25 Tex., 754; 
Treadway v. Eastburn, 57 Tex., 211: Freeman on Judgments, 484, 
and citations; Gray v. Brignardello, 1 Wall., 634; McGoon ». Scales, 
9 Wall, 31; Freeman on Executions, 345. 

In the case of Clarey v. Marshall’s Heirs, 4 Dana, 99, it appeared 
that the seller held under a deed made to him in 1817, in pursuance 
of the decree of a chancery court directing the deed to be made, 
the court having all of the parties in interest before it. In 1826 a 
bill of review was filed for the purpose of correcting the decree 
under which the deed was made, and this was done by so altering 
it as to withdraw from the operation of the decree and deed the land 
in controversy in the case. In the meantime, however, the person 
who held under the deed made by the commissioner under the 
chancery decree, sold the Jand to others, who, in an action in eject- 
ment brought against them, set up the same defense which Harle 
sets up in this case. 

In disposing of the case, Robertson, C. J., presents the questions 
so clearly that we here insert so much of the opinion as bears directly 
upon the questions in this case: “It has been often decided thata 
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bona fide purchaser under a decree or judgment, may, if the court 
has jurisdiction, hold the thing so purchased, notwithstanding a sub- 
sequent reversal of the judgment or decree for error or irregularity. 
But neither Edmundson nor his vendees can be protected by the 
principle of this judicial doctrine. That principle is one of supposed 
public policy altogether. As those who may be expected to pur- 
chase at judicial sales cannot be presumed to know whether (the 
court having jurisdiction) the judgment or decree is erroneous and 
may he reversed, and as it is a matter of great public concern that 
persons disposed to buy property at such sales should bid with con- 
fidence in the effectiveness of the sale, and should be protected by 
the law, whose interpreters and ministers invited them to buy, it 
has been deemed better, as a general rule, that such sales should not 
be frustrated, so far as the purchaser may be concerned, by a subse- 
quent reversal of the judgment or decree; and that the person whose 
property was sold, rather than such a purchaser, should give it up. 
Bat none of this reasoning applies to this case. Edmundson was no 
purchaser under the decree in his favor. The decree itself errone- 
ously gave him that to which he was not entitled; and the subse- 
quent nullification of that decree necessarily divested him of all 
semblance of title derived only from the decree. Nor do his vendees 
stand in the attitude of purchasers under a judgment or decree. 
They voluntarily bought of him that to which he had an ostensible 
jadicial right; but they had bought it, not under the authority or at 
the instance of a court or any officer of the law, and certainly took 
it—as his titke—on his responsibility, and subject to all the con- 
tingencies to which the title of a vendor is ever liable. They bought 
only his right. They bought from iim, and could not have acquired 
thereby a better or any other right than he had. His right was 
liable to defeasance; this they must have known, or should be pre- 
sumed to have understood. J/is title has been defeated, and there- 
fore theirs, which was only derivative, and depended entirely on 
his, must also have failed at the same instant. After his right had 
been transferred to them, they stood precisely as he would have 
stood had he never conveyed his interest to them. And of course 
when the decree, which was the only foundation of his and their 
title, was annulled, no title remained in them. No reconveyance 
Was necessary, because nothing remained to be conveyed. The 
superstructure fell with the destruction of its foundation, . . . 
and we are of the opinion, also, that the appellants should be con- 
sidered as pendente lite purchasers.” 

The following cases bear upon the same question: Debell v. Fox- 
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worthy’s Heirs, 9 B. Mon., 228; Heirs of Ludlow ». Kidd’s Exegy. 
tors, 3 Ohio, 550; Gilman e¢ a/. v. Hamilton e¢ a/., 16 Ill, 232. The 
case quoted from, and others, go further than it is necessary to go 
in this case to hold Harle precluded from asserting claim from the 
fact that the judgment existed when he bought. The character of 
the decree was different. 

We have examined, so far as accessible, the authorities relied upon 
by the appellant, for the proposition that a writ of error is the in. 
stitution of a new suit, and however that may be under the English 
system, and under the practice of the states to whose cases we have 
been referred, we are of the opinion that such is not the character 
of the proceedings in this state under a writ of error. Cheek », 
Rogers, 1 Tex., 441; Smith ». Gerlach, 2 Tex., 426; Lucketts », 
Townsend, 3 Tex., 128; Lacey v. Ashe, 21 Tex., 395. 

In the following cases a writ of error is held to be but the pros. 
ecution of the same suit instituted in the district court: Hart 9, 
Mills, 38 Tex., 513; Brackenridge v. San Antonio, 39 Tex., 66; 
Hickcock v. Bell, 46 Tex., 613; Moore v. Moore, 59 Tex., 54. 

In Brackenridge v. San Antonio it was held that a person who 
purchased after a judgment which might have been appealed from, 
but before any steps were taken to give this court jurisdiction of 
the cause, was a purchaser penddente lite.. 

In Moore v. Moore it was held that a writ of error revivified and 
continued in force an injunction which the judgment of the district 
court dissolved. 

This question was not involved in the case of Gibbs v. Belcher, 
30 Tex., 85. The question there was whether a judgment of the 
district court, obtained upon a petition seeking damages for an as- 
sault and battery made upon the plaintiff by the defendant, would 
be vacated by the death of the plaintiff pending a writ of error, 
and it was held that under such circumstances the action did not 
abate. In the course of the opinion it was remarked that the writ 
of error was a new suit. By which was meant no more than that 
the cause had reached such stage in its prosecution that it did not 
abate upon the death of the plaintiff. 

Under our system, every judgment is to be read in the light of the 
laws which provide a mode by and time within which they may be 
revised and corrected if found erroneous by an appellate tribunal, 
either upon appeal or writ of error; and all: persons who volun- 
tarily purchase property in litigation from a party to a suit, between 
the time judgment is rendered and the time an appeal is perfected, 
or a writ of error is sued out, must, in reason, be held to be pur 
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chasers pendente lite, and to hold subject to have whatever claim 
they may so acquire set aside, if the judgment be reversed, and the 
cause be ultimately decided against the person under whom they 
claim. 

In this respect, where the practice is as it is in this state, there 
can be no difference in principle between the prosecution of a cause 
by appeal or by writ of error. The legislature in each case has 
prescribed the time within which parties may prosecute their rights, 
and those who do so within the time prescribed cannot be charged 
with such want of diligence, in cases in which Jis pendens becomes 
important, as to deprive them of any right which they had when 
the action was first brought. 

If the time given by law to persons within which to prosecute 
appellate proceedings be too long, it rests with the legislature to 
change it. The exercise of such diligence as the law by express 
statute requires is enough; and he that does this cannot be said to 
be negligent to such extent as to deprive him of rights. Any other 
holding would be at war with our whole system, and especially so 
in actions of trespass to try title, as the law stood when this litiga- 
tion commenced, and as it now stands in reference to actions 
brought prior to the adoption of the Revised Statutes. 

The law then allowed a plaintiff to bring a second suit, if unsuc- 
cessful in the first, and prescribed the time within which this should 
be done. If the rule contended for by the appellant were the true 
one, such right of a plaintiff could be destroyed in a case in which 
judgment was in favor of a defendant, by his selling the land to 
some other person between the time the judgment was rendered 
and the time the second suit might be brought. Such a purchaser 
might, with as much show of reason, say that he bought relying 
upon a subsisting judgment as the person who buys under such cir- 
cumstances as did the appellant Harle. We have considered whether 
Harle was a purchaser pendente lite, for the reason that he set up 
claim for improvements, and being of the opinion that he is sach 
purchaser, it follows that he cannot assert such claim. It follows 
from what has been said, that the plea of limitation set up by him 
has nothing upon which to rest. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered December 18, 1883.] 
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D. H. Scorr, Apm’r, v. Jonny Cunnincuam er At. 
(Case No. 1379.) 


DISPOSITION OF A DECEASED’S EXEMPTED PROPERTY.— The laws in force in 
this state on this subject have often been construed, as in Green v, Crow, 17 
Tex., 184. In that case it was held that the property of the deceased, which 
during life-time was exempt from forced sale, vested absolutely in the 
beneficiaries pointed out by law. Hart. Dig., art. 1154. 


2. STATUTES CONSTRUED — ADMINISTRATION.— The act of 1870 (Pasch. Dig., art 


5%47) does not inaugurate a different line of policy and right from that 
which prevailed prior to its adoption, because of its failure to point out 
specially the manner in which the exempted property should be distributed 
among the beneficiaries. The act of 1848 considered. Under the act of 
1870, all of the deceased’s property exempted, except for the purposes of a par- 
tition of a solvent estate, is withdrawn from administration when any con- 
stituent of the family of the deceased survived him. The value of such 
exempt property may be withdrawn though not existing in kind. Algo, 
under the act of 1870, the legislature intended to give the use of the prop- 
erty to the family so long as the family relation existed, but when such re- 
lation ceased, by death or otherwise, the property would return to the estate 
for the heirs and creditors not constituents of the family at the death of 
the ancestor. 


Arprgat from Lamar. Tried below before the Hon. R. R. Gaines. 
The opinion states all the facts necessary to its understanding. 


Hale & Scott, for appellant, cited: Soye v. McCallister, 18 Tex., 


80; Simmons »v. Blanchard, 46 Tex., 267; Murchison v. White, 54 
Tex., 86; Horn v. Arnold, 52 Tex., 164; Carter v. Randolph, 47 
Tex., 376. 


W. B. Wright, for appellees. 


SunstiruTepD OPprInion. 


Per Curiam.— This suit was brought by D. H. Scott as the ad- 


ministrator of the estate of S. H. Bills, deceased, against John Cun- 
ningham, in the ordinary form of trespass to try title, to recover 
two hundred acres of land. 


The other appellees, who were the children of J. H. Bills, and his 


wife, Elizabeth, who had died prior to the institution of the suit, 
made themselves parties defendant in the suit as the landlords of 
Cunningham, whom they alleged was their tenant. 


J. H. Bills died in February, 1876, leaving his wife Elizabeth the 


only constituent of his family, all of their children being adults and 


having homesteads of their own. 
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The land in controversy was the homestead of J. H. Bills and 
his wife at the time of his death, and was also community property. 

The estate of J. H. Bills was insolvent, and D. H. Scott was ap- 
ointed the administrator of his estate in August, 1876. Elizabeth 
Bills died on the 1st day of June, 1876. The appellant claims that 
the property in controversy vested in him as the administrator of 
the estate of J. H. Bills for the purposes of administration, and the 
appellees, the children of John H. Bills and Elizabeth, his wife, 
claim that title thereto vested in their mother at the time of the 
death of their father, and that upon the death of their mother title 
thereto vested in them absolutely, freed from liability to sale 
through the administration upon their father’s estate for the debts 
thereof. 

The determination of this question depends upon the true con- 
struction to be given to the act of the 15th of August, 1870 (Pasch. 
Dig., art. 5487), which is as follows: “The property reserved from 
forced sale by the constitution and laws of this state, or its value, 
if there be no such property, does not form any part of the estate 
of a deceased person where a constituent of the family survives.” 

The laws in force in this state prior to the act of 15th of August, 
1870, in reference to the disposition of the property of a deceased 
person, which, during the life of such person, was exempt from 
forced sale, have often been the subject of examination in this 
court, and in the opinion rendered in the case of Green v. Crow, 17 
Tex., 184, the substance of the several laws is clearly stated, and 
the conclusion arrived at that under the act of 1848 (Hart. Dig., 
art. 1154), such property, belonging to insolvent estates, vested 
absolutely in the beneficiaries therein pointed out. The conclusions 
of that opinion have been followed and applied by this court in a 
number of subsequent cases. 

Unless there is something in the act of August 15, 1870, which 
indicates that it was intended by the legislature to inaugurate a line 
of policy and of right different to that which had formerly pre- 
vailed, it should not be so construed. 

It appears from the language of the act in question that it was 
the intention of the legislature to absolutely withdraw from admin- 
istration all of the property of a deceased person exempt from 
forced sale, except for the purpose of partition of a solvent estate, 
in the event that any constituent of the family of the deceased person 
survived him, and it, in terms, declares that such property shall con- 
stitute no part of the estate. 

It further provides that the value of such exempt property may 
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be so withdrawn, which must be understood to mean that the Value 
of such property may be so withdrawn from the estate when the 
exempt property does not exist in kind. The construction placed 
upon the act of March 20, 1848, was largely influenced by the fagtg 
that thereunder other property of an estate which perishes With its 
use, and money which could only be of value to a family in its 
expenditure, were permitted to be taken by the beneficiaries in place 
of the exempt property not found among the assets of an estate, 
The same intention is manifested in the act of August 15,1870. The 
act of 1848 more clearly defined the interests which the several ben. 
eficiaries should take, if there were more than one, than does the act 
now under consideration, but it clearly indicates that the surviving 
constituents of the family are to be the beneficiaries, and it is not 
believed that the failure of the act of August 15, 1870, to point out 
specially the manner in which the exempt property or its value 
should be distributed among the beneficiaries, is sufficient to indicate 
an intention of the legislature that the use only of the property 
should be given to the family so long as the family relation existed, 
and that after that relationship had ceased, by deaths or the arrival 
of the children at majority, the property should return to the estate 
for the benefit of creditors or heirs not constituents of the family at 
the time of the death of the ancestor. 

We are of the opinion that title to the property in controversy 
vested in Elizabeth Bills at the time of the death of her husband. 
Elizabeth Bills died after the adoption of the present constitution, 
and we are not called upon in this cause to determine whether or 
not the property in controversy upon her death became liable to be 
subjected to the payment of the community debts of herself or her 
deceased husband ; that may be true without affecting the merits of 
the present controversy. 

There being no error in the judgment, it is affirmed. 

AFFIRMED, 
On Renearina. 

Srayton, Assocrate Justice.— This cause has been considered on 
rehearing, and we are of the opinion that the proper disposition was 
made of it when before this court in the year 1881, and the opinion 
then given, which was destroyed by fire, is now substituted and 

made the opinion of this court. 

It is due to counsel to say that many of the interesting questions 
raised in their argument upon rehearing are not so presented by 
the record as to make their decision necessary or proper. 

The judgment of the court below is affirmed, AFFIRMED, 
[Opinion delivered December 19, 1883. | 
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Tur S. L. P., K. anp Lapres-or Honor, v. M. A. Grace er At. 
(Case No. 1650.) 

1, ContRacTt.— When the execution of an agreement and warranty, prescribed 
by a corporation as a condition precedent to the enjoyment of the benefits 
of a contract with a party seeking to be a member thereof, and which 
forms the basis of the contract, is not executed as required, the party so 
failing can take no benefits, since the minds of the contracting parties did 
not so meet as to give the contract binding force on both parties, 

9, FACT CASE.— See statement of case for facts, as applicable to which the above 
rule was applied. 


Arrrat from Fayette. Tried below before the Hon. L. W. Moore. 

Appellees, as plaintiffs in the court below, the surviving wife and 
children of T. J. Grace, deceased, on the 14th day of July, 1882, 
instituted this suit in the district court of Colorado county against 
appellant, “ The Supreme Lodge of Protection, Knights and Ladies 
of Honor,” a corporation, for the sum of $1,000, claimed to be due 
them by appellant by reason of an alleged membership of the relief 
fund in appellant’s order, of said T. J. Grace, at the date of his 
death, on the 18th day of August, 1880. Appellant answered, first, 
by demurrer and general denial; second, specially denying that T, 
J. Grace was a member of the relief fund of appellant, first, because 
he failed to sign the agreement and warranty with appellant as 
required by its laws; second, because he paid no money whatever 
into the relief fund of appellant, as required by its laws; third, 
because there was no such death notice presented to appellant as 
required by its laws, as a condition precedent to the payment of 
death benefits. 

Judgment in favor of appellees, for the sum of $1,000. 

The original medical examination of T. J. Grace, and his applica- 
tion to appellant for a benefit certificate, read in evidence by appel- 
lees, contained the following agreement, not signed by T. J. Grace, 
towit: “It is hereby declared that the above are true and correct 
answers to the foregoing questions, in which there is no misrepre- 
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sentation or suppression of known facts; and I acknowledge anq 
agree that the above statement shall form the basis of the agree. 
ment with the Supreme Lodge of Protection, Knights and Ladies of 
Honor, and constitutes a w arranty. ] feather r agree, if accepted as 
a member of the relief fund, to faithfully abide by all its rules and 
regulations. And it is further agreed that the acceptance of the fee 
and its formal application by any member shall not constitute mem. 
bership.” The application was on the form prescribed by appellant, 
The constitution of appellant required the applicant to fill up and 
sign the application prescribed by the supreme lodge of appellant, 
which was not done. 

It appeared from the testimony that the deceased, Grace, wags 
made a member of Weimer Lodge of Protection, Knights and La. 
dies of Honor, by Robson, who filled an office called grand pro 
tector, and who stated that he accepted the application of Grace as 
the proper medical examination and application for relief fund cer. 
tificate. The application of Grace for a relief fund certificate was 
refused, on the ground, as would appear (at least among others that 
may have existed), that his antecedents showed consumptive tend- 
encies, four brothers and sisters having died of consumption. The 
evidence did not show that Robson was the authorized agent of ap- 
pellant in control of the relief fund. 


John F. Crowe and F1. 2. Sinks, for appellant. 
Robson & L2osenthall and Timmons & Brown, for appellees. 


West, Associate Justice.— This record has been examined with 
more than usual care, and the conclusion arrived at reached after 
much deliberation. That conclusion is, without giving in detail all 
the reasons on which it is based, that under all the facts disclosed 
on the trial, taken and considered together, we are of opinion that 
the evidence does not satisfactorily show that any binding contract 
of insurance, such as is declared on, was ever in fact made between 
the appellant and the deceased. 

The minds of the respective parties never met. There was no 
such mutual agreement and understanding of the matter between 
them, as is essential in order to create the contract and give it bind- 
ing force on both parties, under the rules and regulations by which 
the relations of the deceased to the appellant were governed. Bliss 
on Life Ins., p. 766, sec. 426; Edge v. Duke, 18 L. I. Ch., 183. See, 
also, 8 W. & &., p. 247; Dl acksmith Co. v. Van Dyke, 2 Whart,, 
p. 312. 
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It may be inferred from the record before us that Grace was ig- 
norant of the fact that his name was not among the charter mem- 
pers and that his application for a relief fund certificate had ,been 
refused. Anacosta Tribe of Red Men v. Murbach, 13 Md., 91; Diehl 
y. Adams Co. Mut. Ins. Co., 58 Penn., 440. 

There is not, however, sufficient testimony in the case to enable 
us to say that the contract itself was proved to exist as alleged. 
On the contrary we think the evidence was insufficient to establish 
the existence of the contract relied on, as the basis and foundation 
of appellees’ suit. The judgment is reversed, and this court here 

roceeds to render such judgment as the court below should have 

rendered. It ts ordered that the appellees take nothing by their 
suit, and that appellant go hence without day and have and recover 
of and from the appellees all their costs in this behalf expended. 


° REVERSED AND RENDERED. 


(Opinion delivered January 17, 1884.] 


On Morton ror Reurarrina. 


West, Assocratre Justice.— When this case was first submitted, 
owing to the fact that it was practically one of first impression in this 
court, it was examined with more than usual care, as was then stated. 
It was also carefully considered for other reasons. This, and other like 
associations, in a modified form, and very slightly, if at all, dis- 
guised, are in fact mutual life insurance companies. Mr. May, in 
the last edition of his valuable work on insurance, treats of these 
associations in his chapter on mutual insurance companies. They 
are yearly increasing in this state. Their membership here seems 
to be annually growing larger. The citizens of this state conse- 
quently are considerably affected by the organization and operation 
of these associations among us. 

Bodies of this kind, like the present appellant, are generally 
foreign, or, to speak more accurately, non-resident corporations, hav- 
ing a temporary dwelling place in this state, far distant from their 
main office, and from tie place of their creation. 

Whether corporations of this kind can have an extraterritorial 
existence, except by reason of the comity between states, and to 
what extent they can transact business in states other than that of 
their origin or domicile, except by the express consent of that sover- 
eignty by whom they are created, and of the sovereignty where they 
propose to conduct the business of their corporations, are questions 
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that have not been made in this case or even hinted at. We shay 
not therefore at all consider them. See Ang. & Ames on Corp. (11th 
ed.), secs. 104 to 109, and authorities there cited, pp. 86, 87, et sep, 
Field on Corp., secs. 25 and 244. : 

The question, too, of the right of this class of guasi foreign cor. 
porations to domesticate themselves among us and trade, traffic and 
transact business here, without there being any condition whateyep 
annexed to this privilege for the protection of our citizens, as ig re. 
quired by law of other insurance corporations (see R. S., Tit. “Ip. 
surance,” ch. 3, art. 2949, and other articles), is one that addresses 
itself to the consideration of the legislative, rather than to the jadi. 
ciary, department of the state government. 

In disposing of the motion now under consideration, it may be 
sufficient to say that we see no reason to seriously doubt the correct. 
ness of our first determination under the special state of facts, proved 
to exist in this case, in reference to the deceased applicant. In fact, 
further investigation, in which we have been greatly aided by the 
industry and intelligent labor of the counsel for both parties, but 
more especially those of the appellees, has brought to light a number 
of other authorities, many of them tending in a more or less degree 
to sustain the conclusions we had before reached. Belleville Mat, 
Ins. Co. v. VanWinkle, 1 Beas. (N. J.), 333; Barrett v. Union Mat. 
Ins. Co., 7 Cush., 175; Buffon v. Fayette Mut. Ins. Co., 3 Allen, 361, 
See, also, May on Ins. (2d ed.), sec. 146. 

These associations being mutual in their character, their ordinary 
forms, their modes of procedure and their rules and regulations 
bearing on these matters must be supposed to be known to the 
members. If one desires to reap the supposed advantages that may 
result from such a contract of insurance it must be entered into ad. 
visedly, and must be, in all important respects, in substantial com- 
pliance with the rules and regulations of the corporation of which 
the insured is one of the members, and of whose rules and regula. 
tions on these subjects he is bound to take notice. Commonwealth 
v. Weatherbee, 105 Mass., 149; Mason’s Ben. Soc. v. Winthrop, 8 
Ill., 5837; Coles vw. The Iowa State, etc., 18 Iowa, 431. See, also, 18 
Iowa, 322; Diehl v. Adams County Mut., etc., 58 Penn., 443. 

The motion is refused. 


EF USED. 
[Opinion delivered March 14, 1884.] 
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J. M. Batuew v. J. A. Casey et AL. 
(Case No. 1608.) 


1, SUIT ON ACCOUNT — EVIDENCE.— In a suit to recover on an itemized account, 

"under an allegation that the defendant promised to pay on demand what 
the goods sold were reasonably worth, evidence is admissible showing an 
agreement between the contracting parties, when the goods were sold and 
delivered, by which the purchaser agreed to pay the sums therefor set forth 
in the account; such evidence is not inconsistent with the cause of action 
set forth in the petition. 

9, Same.— In such an action, no recovery could be had for an amount in excess 
of the value agreed on in such a contract. Distinguished from McGreal v. 
Wilson, 9 Tex., 426. 

8, Demanp.-- When the obligation to pay is complete, no demand is necessary 
before the institution of suit to recover thereon. 


AppraL from Johnson. Tried below before the Hon. Jo Abbott. 

This was a suit brought by the appellees against the appellant on 
an itemized account for goods and merchandise amounting to 
$1,030.84, alleged to have been sold and delivered to the defendant, 
for which he promised to pay on demand what they were reasonably 
worth. Attached to the petition was the account, sworn to by one 
of the plaintiffs before a notary public, but it did not appear in the 
certificate of the notary that his official seal was affixed thereto, or 
that he had no official seal. Plea, general denial; cause submitted 
to the judge without a jury; judgment for the plaintiffs for the 
amount sued for. 

On the trial the defendant objected to the introduction of the 
itemized account and the affidavit thereto as evidence: Ist. For 
irrelevancy, in that the allegations of the petition showed the suit to 
be founded on an implied contract to pay what the goods were rea- 
sonably worth, and not for a fixed and stipulated price as indicated 
on the face of the account. 2d. Because it did not appear from the 
account or affidavit that the account was supported by the affidavit 
of either the plaintiffs or their attorneys. 3d. Because plaintiffs’ 
petition disclosed the fact that suit was brought for what the goods 
alleged to have been sold were reasonably worth, thereby requiring 
a judicial ascertainment of the fact as to how much the goods were 
worth, and consequently that the account thus offered, if there was 
no express agreement as to the price of the goods, was not such an 
open account as was contemplated under art. 2266, Revised Statutes, 
tobe made available as prima facie evidence of its correctness by the 
party offering it. These objections were overruled, to which the 
defendant excepted, and the account and affidavit were introduced 
by the plaintiffs as evidence. 
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The defendant testified as a witness that the articles specified in 
the account upon which the suit was instituted were purchased 
from the plaintiffs at an agreed price, and at the times of the pur. 
chases of the several articles therein mentioned, the prices charged 
for them, and set out in the account, were by him and the plaintiff 
agreed upon as the prices of the articles respectively. 

The defendant appealed from the judgment and assigned severg} 
grounds of error, all of which related to the admission in evidenee 
of the account and affidavit, and also to the insufficiency of the ey). 
dence under the allegations of the petition to warrant the rendition 
of a judgment against the defendant, because the plaintiffs’ action, 
as he urged, was based upon an implied promise to pay the value of 
the goods sold, and not upon a contract to pay a stipulated or agreed 
price. 


No briefs on file for either party. 


Watxer, P. J. Com. App.— The evidence furnishéd by the defend. 
ant’s testimony was sufficient to sustain the judgment that was rep. 
dered. According to the plaintiffs’ petition the defendant “ bound, 
obligated himself, and promised to pay” the plaintiffs, on demand, 
what the goods were reasonably worth. The evidence of what that 
value was is shown by agreement between the contracting parties at 
the times of the respective sales and delivery of the goods, which 
the defendant testified was the several sums of money charged in the 
itemized account sued on; and as between the parties to the sale 
such evidence must be deemed conclusive. Such a transaction is, it 
is true, a contract for sale of the goods at a stipulated, fixed price, 
yet it is not incompatible with the cause of action as set forth in the 
petition. Clearly the plaintiffs could not, under their allegations, 
recover as the reasonable value of the goods, an amount in excess of 
that which had been agreed on as their value, but they may recover 
the particular sum or sums thus agreed on, or any less sum. 

The cause of action set forth being for the value of the goods 
that value may be shown by evidence which establishes the agree 
ment of the parties ascertaining at the time of the sale what 
that value was. This view does not derogate, we conceive, from 
the rule of law so firmly established in numerous cases decided by 
our supreme court (Mims ». Mitchell, 1 Tex., 443; McGreal v. Wik 
son, 9 Tex., 426; Hunt v. Wright, 13 Tex., 549; Gammage »v. Alex 
ander, 14 Tex., 414), to the effect that the allegata and probata 
must correspond and agree, and that no verdict or judgment can be 




















> : vas" 
1884.] Batiew v. Casey. 575 





i om 
Opinion of the court. 





__ 


sustained unless there has been an averment to let in the evidence 
on which the same is based. 

A distinction must be recognized, we think, between this case and 
that where the plaintiff relies for recovery on allegations of a special 
contract as to the terms and the price of the goods, and attempts to 
support the action by proof of the value of the goods without 
reference to the special contract; or,as in McGreal v. Wilson, supra, 
where the petitioner alleged a contract to pay a specific amount for 
services to be rendered, and sought to maintain the suit by proof as 
to the reasonable value of the services. In such cases as those the 
departure from the action sued on is apparent, and the evidence of- 
fered in such cases tends to and generally would establish a basis of 
recovery variant from the contract of the parties, and consequently 
a liability would be fixed thereby wholly different from that which 
the plaintiff's petition claimed against the defendant. But in the 
case before us, the plaintiffs’ cause of action virtually asserts that 
the goods sold were of the values specified in the items respectively 
of the account, and the evidence shows that the contracting parties 
agreed at the time of the sales thereof, that the goods were of the 
values claimed by the petition. The testimony of the defendant 
establishing the value of the goods as agreed on was offered with- 
out objection, and it may be reasonably inferred was introduced at 
his own instance, and it thus being before the court was the proper 
subject of consideration. It tended to and was indeed amply suffi- 
cient to sustain the plaintiffs’ cause of action. 

It is urged that there was no evidenc2of ademand. Whenan ob- 
ligation to pay is complete a cause of action at once arises, and no 
formal demand is necessary. Watson v. Walker, 23 N. H., 471; 
O'Conner v. Dingley, 26 Cal., 11. 

The fair and reasonable construction of the contract of the sales 
of the goods, as set forth in the petition, is that the prices for which 
the goods were sold were due and payable at the time of delivery, 
or at such time thereafter as the plaintiffs should elect to demand 
payment, and not that the sales were made on an indefinite credit, 
the limit of which was to be ascertained and determined by a formal 
demand for payment. Therefore no demand before suit was ne:- 
essary. 

Under the view we have taken of this case it is not essential to 
consider any other of the assigned errors than such as have been 
discussed in this opinion, and we conclude that the judgment ought 
to be affirmed. 

AFFIRMED. 
[Opinion adopted January 15, 1884.] 
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D. Eastuam, Ex’r, v. Satiis, Apm’r, AND Ratston, 
(Case No. 1677.) 


1, PROBATE MATTERS — JURISDICTION.— The probate court, in classifying claims 
against'an estate, secured by mortgage upon land, has jurisdiction to in- 
quire and determine which of several claims secured by lien on the same 
land is entitled to priority of payment. 

2. JUDGMENT NUNC PRO TUNC.— A judgment nunc pro tune cannot affect the 
lien acquired by a third party on property to which the original judgment, 
if properly rendered, would have attached a lien, when the lien of such thirg 
party was secured after the original judgment, and before the entry thereof 
nune pro tune was made. 

3. JUDGMENT.— When a final judgment is rendered, which alone can create g 
judgment lien, it must be entered of record in such form as to convey no 
tice of its existence, in order to affect the rights of third parties dealing with 
the judgment creditor. 

4, FINAL JUDGMENT.— An entry of a court record declaring the default of the 
defendant; that by reason thereof the plaintiff ought to recover his dam. 
ages; that the clerk was ordered to assess such damages; that this was done; 
and which then, in appropriate language, directed the issuance of execution 
against each party for the costs by them severally incurred, is no final judg. 
ment. A judgment is final only when it contains the decision or sentence 
of the law upon the matter contained in the record; and the fact that the 
clerk was referred to as having assessed the damages at a certain sum is not 
sufficient; it must be followed by the sentence of the law declaring that the 
party do recover that sum. 

5, FINAL JUDGMENT.— A judgment for costs which does not dispose of the 
subject matter of the suit is no final judgment. 


Error from Washington. Tried below before the Hon. I. B. 
McFarland. 
The opinion states the case. 


J. T. Swearengen, for plaintiff in error, cited: R. S., arts. 2025- 
2027; Toliver v. Hubbell, 6 Tex., 166; Moore v. Hillebrant, 14 Tex., 
312; Neill v. Hodge, 5 Tex., 487; Baker v. Rust, 37 Tex., 242; Acts 
lith Leg., p. 118; Wright v. Rhodes, 42 Tex., 523; Hargrove v. De 
Lisle, 32 Tex., 170; Firebaugh ov. Ward, 51 Tex., 409; Rankin & 
Shatzell v. Scott, 12 Whart., 117. 


Breedlove & Ewing, for defendant in error. 


Srayton, Assoctate Jeustice.— The statement of the nature and 
result of the suit, as made by counsel for plaintiff in error, is as fol- 
lows: “P. Eastham obtained judgment, January 11, 1878, against 
D. E. Sallis in the district court of Washington county, and had the 
judgment recorded in Lampasas county, where the defendant D. E. 
Sallis owned one hundred and ninety-five and one-half acres of land, 
“D. E. Sallis executed a mortgage on the same land to J. B 
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Ralston May 23, 1878, to secure a note executed by him to Ralston, 
and which was recorded in Lampasas county. 

“The judgment in favor of Eastham was recorded March 19, 
1878, and the mortgage to Kalston was recorded June 29, 1878, 
more than three months afterwards. 

“TD. E. Sallis was insolvent and owned no other land besides the 
one hundred and ninety-five and one-half acres. In 1880 he died, 
and on the 2d of April, 1881, appellees Chappell and W. G. Sallis 
qualified as his administrators. 

“Eastham presented the administrators a certified copy of the 
judgment which had been recorded in Lampasas county for their 
acceptance. This was rejected. Thereupon plaintiff brought suit 
to have it established. 

“The plaintiff dismissed this suit and filed a motion to have the 
judgment corrected nune pro tunc, which was sustained October 27, 
1881. 

“The claim then comprising a certified copy of the original judg- 
ment, with its certificate of registration in Lampasas county, and 
the order of the district court awarding the same, was presented 
to the administrators and accepted by them as a just claim against 
the estate, within less than ninety days after the first presentation. 
It was then filed with the clerk of the county court, and was classed 
as a third class claim on the 21st of November, 1881, by the county 
judge, who indorsed his approval on both the copy of the original 
judgment recorded in Lampasas county, and on the certified copy 
of the order amending the same nune pro tune. 

“ Ralston’s note and mortgage was also presented, and classed as 
aclaim of the third class. Each claimant filed an application for 
sale of this land in the county court in satisfaction of his lien, and 
each opposed the application of the other. The two applications 
and objections were heard together in the county court, which ren- 
dered judgment in favor of Ralston, ordering the land sold in satis- 
faction of his lien. 

“From this judgment Eastham appealed to the district court. 

“The district court rendered judgment September 7, 1883, giving 
Ralston priority of payment, but classing Eastham’s claim as a 
claim of the third class, and entitled to the residue of the proceeds 
of the sale of the one hundred and ninety-five and one-half acres, 
after satisfaction of Ralston’s claim. 

“B. Eastham died October 10th, leaving plaintiff in error execu- 
trix of his will, who brings the above judgment before this court 
for revision.” 

Vout. LX — 87 
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It is claimed that the action of the probate court in classifyin 
the Eastham judgment was conclusive, and that the court in this 
cause had no power to inquire as to the priority of the claims of the 
respective parties. 

The classification of the respective claims could not have the 
effect of precluding the probate court from making an inquiry as to 
the right of the one creditor to have priority of payment over the 
other out of the proceeds of the sale of the property, even if they 
both had liens upon it. ; 

If both parties held debts secured by mortgage or other lien, jf 
properly probated, they would each be classed as claims of the third 
class; yet the one secured by the mortgage first executed or lien 
first acquired, there being no fact to postpone it, would be entitled 
to priority of payment out of the proceeds of the sale of the prop. 
erty; and the fact that they had been properly classified could not 
affect the power of the probate court to inquire as to which one 
was entitled to be first paid. IR. S., 2037. 

There is a seeming inconsistency in the ruling of the court below 
in holding that the claim of Eastham was secured by lien, and at 
the same time postponing it to the claim of Ralston; for if the 
claim of Eastham be secured by lien, it must be by reason of the 
record of the judgment made in Lampasas county prior to the time 
the mortgage to Ralston was executed, for it does not appear that 
the judgment in favor of Eastham as amended was ever recorded in 
Lampasas county. 

This, however, cannot affect the merits of the controversy between 
the plaintiff in error and Ralston; the administrators of Sallis’ es 
tate have not assigned error, and it is, therefore, unnecessary to 
consider the effect of the classification of the claim on them. The 
judgment as originally rendered in favor of Eastham was presented, 
with its certificate of record and creditor’s affidavit, to the adminis 
trators of Sallis’ estate, and was by them rejected, and never after- 
wards established by suit. 

The judgment as amended was also presented, and it was allowed, 
approved and classified as a claim of the third class, and it seems 
that at the same time this was done, the county judge also approved 
and classed as a claim of the third class the judgment as originally 
rendered and as recorded in Lampasas county. 

The judge who tried the cause found that the judgment as origi 
nally rendered, as well as the amended judgment, was presented to 
the administrators of the estate, and that both were allowed at the 
same time. 
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This will be considered as true, and hence no inquiry need be 
made as to the necessity for presenting such paper as may evidence 
alien as well as the instrument which evidences the debt for allow- 
ance and approval, if they be on detached papers. 

It is insisted that the record of the judgment as it stood prior to 
its amendment gave a lien upon the land in Lampasas county from 
the date of its record in that county; and also that the judgment 
when amended related to the judgment of January, 1878, and thus 
validated the record and gave the lien from the date of registration, 
if it did not exist prior to the amendment. 

Assignments of error present these propositions. 

It is certainly true, if the judgment as recorded in Lampasas 
county did not give a lien upon the land there situated, that its sub- 
sequent amendment could not give it an effect which before it had 
not. 

The very purpose for which registration of the judgment is re- 
quired is to give notice to such persons as may deal with the judg- 
ment debtor, in regard to the property upon which the lien is 
acquired, of the existence of the lien. 

The amended judgment, never recorded, could not give such 
notice, nor defeat a right acquired long before the amendment was 
made. : 

Judgments nunc pro tune are never permitted to affect the rights 
of such persons as have acquired rights between the time a judg- 
ment is really rendered and the time at which the judgment 4s 
entered upon the minutes now for then; such persons having no 
notice of the judgment. Freeman on Judgments, 66; Jordan ». 
Petty, 5 Fla., 326; McCormick v. Wheeler, 36 Ill, 114; Graham v. 
Liznor, 4 B. Mon., 18; Acklen v. Acklen, 45 Ala., 609; Ligon 
v. Rogers, 12 Ga., 281; Perdue v. Bradshaw, 18 Ga., 287. 

It is well settled that no judgment other than a final judgment 
can give alien. Freeman on Judgments, 340, and citations. The 
statute expressly restricts such effect to final judgments. Art. 1866, 
p. 118. 

When such a judgment is rendered it is necessary that evidence 
of it be placed in such form as to give notice of its existence to 
persons dealing with the judgment debtor, or as to them it cannot 
be operative in fixing a lien upon property. A judgment really 
rendered by a court, ‘but not properly entered upon its record, as 
between the parties to it, may be the basis of right, but to affect 
third persons with notice of a lien given by a judgment, or its reg- 
istration, its form must be such as to convey notice of its existence. 
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The entry originally made in the minutes of the district court of 
Washington county shows: 1st. That the court declared the default 
of Sallis, and that by reason thereof the plaintiff ought to reeoyep 
his damages. 2d. That the court ordered the clerk to assess the dam. 
ages, and that this was done, and that the court directed, in language 
appropriate to a judgment, that execution issue against each party 
for the costs by them severally incurred. 

There is, however, no declaration in the record of “the decision 
or sentence of the law pronounced by the court upon the matter 
contained in the record.” In the absence of this there was no final 
judgment. 

The assessment of the damages by the clerk could have no greater 
effect than the verdict of a jury, which, however formal, is but the 
basis upon which a judgment may be rendered by the court. 

The entry in this cause claimed to be a final judgment contains 
no declaration that the plaintiff, in the opinion of the court, was 
entitled to recover from the defendant any sum of money; the 
mere fact that the clerk may have assessed the damage at a certain 
sum is not sufficient. 

In the cases of Barnett v. Caruth, 22 Tex., 174, and Dyer », 
Sullivan, 18 Tex., 770, the entries were very similar to that relied 
upon in this case, and they were held insufficient. As said in Spiva 
v. Williams, 20 Tex., 443, ‘The very object of a suit is to adjudi- 
cate and declare the respective rights of the parties in a shape so 
that the ministerial officers can with certainty carry into execution 
the judgment of the court, without the ascertainment of additional 
facts. It is obvious that such is not the case here.” See, also, 
Stafford v. King, 30 Tex., 277. 

A judgment for costs which does not dispose of the subject matter 
of the suit has been often held by this court not to be a final judg. 
ment. Warren v. Shuman, 5 Tex., 441; Neyland v. White, 2% 
Tex., 319; Martin v. Wade, 22 Tex., 224; Fitzgerald v. Fitzgerald, 
21 Tex., 415. 

The court below properly held that the certified copy of the entry 
made in the district court for Washington county on the 11th Jan- 
uary, 1878, was not such a judgment as would give lien by its 
registration, and the judgment is affirmed. 

AFFIRMED. 
[Opinion delivered January 15, 1884.] 
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e Ne 
(Case No. 4670.) 


1. CLAIM FOR IMPROVEMENTS MADE IN GOOD FAITH.— To entitle a party to claim 
under the statute for the value of improvements made by him on land, it is 
necessary that he should have entered and claimed under a color of title 
which he believed in good faith to be the superior title to the land, and that 
he was ignorant that his right was contested by one claiming a title which 
he had reasonable and strong grounds to believe was a better title than his 
own. 

9, SameE.— A woman, having by will a life estate in land, determinable accord- 
ing to the terms of the will on her marrying a man with more than one 
child, and who thus marries, cannot recover from the remainderman the 
value of improvements placed by her on the land during its occupancy by 
her; and purchasers from her can occupy no more favorable position. 


Apprat from Hill. Tried below before the Hon. D. M. Prender- 
gast, special judge. 

Trespass to try title, brought by J. Wiley Parkhill et a/., to recover 
one hundred and sixty acres of land, claiming the same through the 
will of Joel Parks, deceased, which was dated February 6, 1867, 
probated January, 1868, and was as follows: 

“Tue Srare or Texas — County of I1ill. 

“Know all men by these presents, that I will and bequeath to 
Elizabeth Caroline Parkhill and her present heirs the land I now live 
on, Which I bought of Thos. T. Taylor, and all the separate prop- 
erty that I now own. It to belong to E. C. Parkhill during her 
natural life, and she to have full control of the same, unless she mar- 
ries a man with more than one child, in which case it is to be alone 
the property of E. C. Parkhill’s three children, which is James W. 
Parkhill, Jesse P. Parkhill and Joel David Parkhill, and the said E. 
©. Parkhill is to pay T. T. Taylor a note he holds against me, and 
any other little note which may be against me.” 

It was alleged that the estate or right of Mrs. Parkhill to the 
land had terminated by reason of her marriage with Alford Ew- 
banks, who had more than one child at the time of the marriage, 
and that appellants claimed the land by and through conveyances 
from Mrs. Parkhill. 

Appellants answered by plea of not guilty, asserted their pur- 
chase from Mrs. Parkhill, and suggested improvements in good 
faith. 

The cause was tried without a jury, and judgment was rendered 


in favor of appellees for the land, etc., from which this appeal was 
taken. 


60 
62 


581 


627 



































or 
RD 
bo 


Evam anp Srewart v. PArkuiu. G 
aly, erm, 





. . a 
Opinion of the court. 








The errors relied on for a reversal were that the court erred jp 
excluding evidence as to good faith and value of improvements, 
and that the judgment was not sustained by the evidence. 


De Berry & Smith, for appellants. 
Tarleton & Bullock, for appellee. 


Warts, J. Com. Apr.—It is claimed that the court erred in ex. 
cluding the evidence offered by the appellants as to the good faith 
of their purchase, and as to the value of the improvements placed 
upon the land. 

To entitle a party to a recovery for the value of improvements it 
is essential that he be a possessor in good faith. That is, he must 
believe that he is the true owner of the land, and be ignorant of the 
fact that his right is contested by some person claiming a superior 
title; and notwithstanding he may have notice of an adverse claim, 
yet if he has reasonable and strong ground, for believing such claim 
to be destitute of any just or legal foundation, other requisites con- 
curring, he may be a possessor in good faith. JLouston v. Sneed, 15 
Tex., 307; Dorn v. Dunham, 24 Tex., 366. 

While title is not essential upon which to predicate a claim for 
the value of improvements, it is necessary that the party should 
enter and claim under color of title. That is, the party must claim 
under an apparent title, which he in good faith believes to be the 
real title to the land. Hatchett ». Conner, 30 Tex., 104. 

The instrument upon which Mrs. Parkhill’s right to the land de- 
pended was the will of Joel Parks, deceased; by the terms of 
which she only took a life estate, with the condition superadded that 
if she married a man with more than one child, such estate im- 
mediately determined. In this particular the will is clear and 
unambiguous, and there could be no reason for a mistake in its 
construction. 

In their purchase from Mrs. Parkhill, the law charges appellants 
with knowledge of the extent of her right or estate in the land, 
and that she could only convey that estate. As she was a tenant 
for life, burdened with the condition that if she married a man with 
more than one child, such life estate should immediately deter- 
mine, she would not be entitled to a recovery against the remainder 
man for the value of any improvements that she might put upon 
the land during her occupancy. Sedgwick & Wait on Trial of 
Title to Land, p. 479, § 708. 
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In this respect her vendees would occupy no better attitude or 
more favorable position than she would. They purchased from one 
having only a life estate, and that without any good reason for be- 
lieving that they were getting the title in fee. 

It is not pretended that Mrs. Parkhill sold the land as adminis- 
tratrix under appropriate orders of the probate court, and there is 
no authority in the will of Joel Parks for her to sell and convey the 
Jand. On the contrary a reasonable construction of the will nega- 
tives the idea that the testator intended to invest her with such 
power. , , “a 

The payment of the claims mentioned in the will imposed upon 
Mrs. Parkhill a burden which she assumed in accepting the condi- 
tional life estate. The testator does not, as claimed by appellants, 
make the claims a charge upon the land, and impose upon Mrs. Park- 
hill the power to sell it to pay the claims. 

Under the circumstances of this case we are of the opinion that 
the court did not err in excluding the evidence. And as the judg- 
ment is sustained by the evidence, we report that the same ought to 
be affirmed. 





AFFIRMED. 
[Opinion adopted January 15, 1884.] 





J. J. & G. W. Erwsy v. J. T. Branxs. 
(Case No. 1713.) 


1, CONSTITUTIONAL LAW — JURISDICTION.— Construing sec. 8 of art. 5 with sec. 
16 of art. 5 of the state constitution, under the rule which requires that a 
general provision shall yield to a special provision, the district courts have 
jurisdiction of all suits for the trial of the right of property levied on by any 
writ of sequestration or attachment, when the property levied on shall be 
equal to or exceed in value $500. That jurisdiction was excepted out of the 
jurisdiction given to the county courts by the same article. 

2, SAME—STATUTES CONSTRUED.— Arts. 1117 and 1164 of the Revised Statutes 
are in accordance with the true construction of the constitutional provisions 
above referred to; and so much of art. 4831, Revised Statutes, as attempts to 
confer jurisdiction in such cases on the county court, when the property is 
of the value of $500, is inoperative and void. 

3, TRIAL OF RIGHT OF PROPERTY.—A mortgagee, out of possession, cannot 

assert his claim to property levied on by attachment in the manner pre- 

scribed by statute for the trial of the right of property. Following Wright 

v. Henderson, 12 Tex., 43, and other cases. When entitled to possession, his 

proper remedy is by a proceeding in equity to establish his right or interest. 
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4, SamE.— But if the mortgagee is rightfully in possession, and the levy ig prop- 
erly made by giving notice as required by law, his possession remains, ang 
the purchaser must be the actor in depriving him of it, by redeeming the 
property from his lien. If out of possession, he may enforce his lien against 
the purchaser at sheriff's sale, but cannot set it up in a suit for the trial of 
the right of property. 


Arrrat from Hays. Tried below before the Hon. L. W. Moore. 

In June, 1881, in a suit then pending in the county court of 
Hays county, wherein appellants were plaintiffs and J. M. and 7, 
M. Adams were defendants, a writ of attachment was issued and 
levied upon certain sheep, which were valued by the sheriff at 
$500. J. T. Blanks, the appellee, made claim June 14, 1881, by 
making oath and giving bond. The writ with the oath and bond 
was returned to the county court, but was subsequently trans. 
ferred to the district court, as it would seem, upon the theory 
that the county court had no jurisdiction of the subject matter. 
The district court entertained jurisdiction and overruled a motion 
to dismiss on that ground. 

March 18, 1882, the cause was tried without a jury, and judg. 
ment rendered in favor of the claimant, Blanks. 

Appellee filed a motion to dismiss the appeal upon the ground 
that the district court did not have jurisdiction of the subject mat 
ter of the suit. 


Joe H. Stewart and B. B. Lose, for appellant. 
W. C. Hutchison and Sheeks & Sneed, for appellee. 


Witurr, Cmer Justice..— A motion has been filed by the ap 
pellee to dismiss this appeal on the ground that the court below 
had no jurisdiction of the cause. It is a suit for the trial of right 
to property levied on under attachment and valued at $500; and 
it is claimed that, in such cases, the county and not the district 
courts have jurisdiction of the cause. 

The provisions of our state constitution, as well as those of the 
Revised Statutes, are somewhat in conflict upon this subject. By 
the eighth section of the fifth article of the constitution Juris- 
diction is given to the district courts of all suits for trial of right 
to property levied upon by virtue of any writ of execution, seques- 
tration or attachment, when the property levied on shall be equal 
to or exceed in value $500. This clause considered by itself 
clearly gives to the district court jurisdiction of just such a suit 
as the one under consideration. But it is said that this grant of 
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jurisdiction is controlled by the sixteenth section of the same article, 
which provides as follows: “That the county court shall have ex- 
clusive jurisdiction in all civil cases where the matter in controversy 
shall exceed in value $200 and not exceed $500, exclusive of interest.” 

This provision is of a general character, and includes within its 
terms as well suits for the trial of right to property as any others of 
acivil nature. Standing alone it would give exclusive jurisdiction 
of suits like the present, where the value of the property levied on 
did not exceed $500, to the county courts. In such a state of con- 
flict the rules of construction require that the general shall yield to 
the special provision; @. ¢., that the one which, in the present case, 
regulates the special subject of trials of the right of property shall 
prevail over that which regulates a larger class in which such suits 
are embraced. Warren v. Shuman, 5 Tex., 442; Sedgw. on Con. 
& Stat. Law, 242; Vattel’s Rules of Construction, No. 8. 

The power to hear and determine causes like the present, involv- 
ing property of exactly $500 in value, having been given to the dis- 
trict courts in express words by the constitution, it could not have 
been the intention of the makers of that instrument to take away 
this power in the same article, and in a section following almost 
immediately upon the one which contained the grant. Their inten- 
tion would rather seem to have been to give the county courts 
exclusive jurisdiction of all suits where not more than $500 was 
involved, reserving to the district courts jurisdiction of such partic- 
ular suits of this general class as had already been conferred upon 
them in the previous section. This would in effect engraft an ex- 
ception upon the general jurisdiction given to the county court in 
such matters, granting them exclusive jurisdiction over all suits 
where not less than $200 and not more than $500 should be in 
controversy, with the proviso that the district courts should have 
jurisdiction of suits for the trial of the right of property of the value 
of $500 or above that amount. This we deem to be the true con- 
struction to be placed upon these two conflicting clauses of our 
state constitution. 

Passing to the Revised Statutes we find that they provide that 
district courts shall have jurisdiction of such suits where the prop- 
erty levied on is of the value of $500, and that no such jurisdiction 
shall be exercised by the county courts. Arts. 1117, 1164. 

Whether these enactments are to be viewed as laws passed in 
accordance with the construction we have placed upon the clauses 
above cited, or as an effort on the part of the legislature to dimin- 
ish the jurisdiction of the county courts, and increase that of tie 
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district courts accordingly, they effectually, as far as was. in theip 
power so to do, grant the right to hear and determine such suits to 
the district and not to the county courts. 

Not so with article 4831 of the same code, which provides that 
the officer levying the writ upon the property in dispute shall return 
it, together with the affidavit and claim bond, into the count 
court, if the value of the property seized is more than $200 and dogg 
not exceed $500. If this is to be regarded as an attempt to enact 
a law in accordance with the constitution, fixing the jurisdiction of 
the county court in such matters, then, according to the construction 
we have given that instrument, the law is in conflict with it and 
void. If regarded as an attempt under the twenty-second section 
of the fifth article to increase the jurisdiction of the county court 
beyond the limit placed upon it by organic law, it cannot be gus 
tained because there is no provision making a corresponding change 
in the jurisdiction of the district courts. 

We do not think that the twenty-second section of the fifth 
article of the constitution intended that the mere statutory grant to 
the county courts of a power beyond that which they were author. 
ized under the constitution to exercise was to be construed as a law. 
ful increase of the jurisdiction of such courts. If so, no matter 
what jurisdiction might be given by the legislature to these courts, 
the statute would be upheld. If they were authorized to try land 
suits, or indictments for felonies, or controversies involving property 
without limit as to value, we could not, under such construction of 
that section, say that the grant of power was not lawfully given, 
though directly contrary to the state constitution. It was doubtless 
intended that the jurisdiction should be prescribed for the county 
court, and provision should be made at the same time giving to the 
district court the power which had been withdrawn from the county 
courts, or depriving the district court of those which had been con 
ferred upon the latter. 

We are of opinion that the eighth section of the fifth article of 
the constitution conferred upon district courts jurisdiction of causes 
like the present, and that it was thereby excepted out of the jurisdic 
tion granted to county courts in the sixteenth section of the same 
article. We are further of opinion that arts. 1117 and 1164 of the 

tevised Statutes are in accordance with a true construction of these 
sections of the constitution, and that so much of art. 4831, Revised 
Statutes, as attempts to confer such jurisdiction upon the county 
courts in cases where the property seized under attachment or other 
similar suits is of the value of $500, is inoperative and void. Hence 
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we conclude that the district court of Hays county had jurisdiction 
of the present action, and the motion to dismiss must be overruled. 

This conclusion, it may be added, is in full accord with that 
arrived at by the court of appeals in deciding upon a similar case in 
1881. 

It will be necessary to consider only one other question presented 
by the record, and that is as to the right of the appellee to assert 
his claim to the property in this form of action. 

The sale of the sheep to Blanks, under his mortgage, took place 
on the same day upon which the attachment was levied upon them. 
Which occurred first, the levy or the sale, is not shown by the record. 
As the sheep were taken from the possession of one of the defend- 
ants in attachment, and, the burden of proof being upon the claimant, 
he did not allege or prove that he purchased under his mortgage 
before the levy took place, we must conclude that the latter act was 
first in point of time. 

The question then arises: “Can a mortgagee out of possession 
assert his claim to property levied on under attachment in the man- 
ner prescribed by statute for trial of the right of property?” This 
question has been answered in the negative by frequent decisions of 
this court rendered prior to the adoption of the Revised Statutes. 
Wootton v. Wheeler, 22 Tex., 338; Wright v. Henderson, 12 Tex., 
43; Allen v. Russell, 19 Tex., 87. And even when the mortgagee is 
entitled to possession, it has been suggested that his proper remedy 
isa proceeding in equity to establish his right or interest in the 
property. Belt v. Raguet, 27 Tex., 471. 

Art. 2296, Revised Statutes, gives the plaintiff in execution a 
right to have his writ levied upon the mortgaged property, and to 
have the same sold subject to the lien of the mortgage. It also 
prescribes the terms upon which the purchaser at sheriff’s sale may 
obtain possession of the property, where it was in the hands of the 
lien holder at the time of the purchase, viz., by complying with the 
conditions of the pledge, assignment or mortgage. If the property 
is rightfully in the possession of the defendant in attachment or ex- 
ecution at the time of the levy, and belongs to him subject to the 
lien of another party, the officer must take it into possession, and if 
he sells it under process the title passes to the purchaser subject to 
the lien, provided, of course, that this lien be of a character to be 
enforced against such purchasers. In the former case the lien- 
holder not being deprived of possession if the levy is properly made, 
there is no necessity for him to resort to a suit like the present to 
keep possession and establish his title to the property. Should the offi- 
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cer actually deprive him of possession, of course the present remedy JS 
would be an appropriate one, as was held in Osborn v. Koenigheim Wi 
57 Tex., 91. But if the levy is properly made by giving him notiog a ( 
as prescribed by law, his possession remains, and the purchaser mag | cu 
be the actor in depriving him of it by redeeming the property from ins 

his lien. 

But in case of possession by a defendant, the statute leaves the to 
lien-holder to the same remedies as it was held he possessed befopg 1 
its passage. Being out of possession, and the property being sold th 
subject to his lien, he must proceed to enforce that lien against the tr 
purchaser at sheriff’s sale, and cannot lay claim to it in a suit fora 
trial of the rigit to property. a 

In this case the sheep were taken under the levy from the posses. 
sion of one of the defendants in attachment (which possession wag 
rightful so far as the record shows), and before the mortgage had 8 
been foreclosed, and in our opinion the appellee had no power to e 
enforce his rights as mortgagee in this form of action. This objec. é 
tion going to the foundation of the action, the judgment is reversed : 


and the cause dismissed. 
Dismissep, 
[Opinion delivered January 15, 1884.] 





Lovis Wist v. Mary O’ MA ttey. 
(Case No. 1640.) 


. JURISDICTION — PROBATE COURT— STATUTE CONSTRUED.— Art. 2096, Revised 
Statutes, does not confer upon the probate court jurisdiction over contracts 
which are not executory in their character. 

JURISDICTION OF PROBATE COURTS.—No general jurisdiction to establish 
claims against an estate can be exercised by the probate court except in the 
mode provided by law; and where there are conflicting claims between the 
estate and some other person to specific property, they must be settled in 
some other than the probate court. 

. Same.— The district court can acquire no jurisdiction by an appeal from the 

probate court when the jurisdiction of the probate court over the subject 
matter of the controversy did not exist. 
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Apprat from Cameron. Tried below before the Hon. John 0. 
Russell. 
The opinion states the case. 


Scott & Lord, for appellant. 
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Srayton, Associate Justice.— This action was brought by Louis 
Wise in the probate court for Cameron county, practically to recover 
a certain draft which had been issued to Patrick O'Malley by the 
custom house officer for his services as United States custom house 
inspector for the month of August, 1882. 

Wise claimed, prior to the rendition of the services by O'Malley, 
tohave purchased from him his salary for the month of August, 
1882, which amounted to $108.50, and after the death of O’ Malley 
the draft for that sum was delivered to the appellee as the adminis- 
tratrix of his estate. ‘ 

The contract between Wise and O’Malley was in writing and was 
as follows: 

“ Brownsvitte, Trex., August 1, 1882. 

“For value received I have this day sold and transferred this my 
salary (pay) as U. S. Cust. House Inspector for the month of August, 
eighteen hundred and eighty-two, amounting to one hundred and 
eight 50-100 dollars, U. S. currency, to Louis Wise or his order, agd 
authorize above named L. Wise to receive and receipt for the same. 

(Signed) “Parrick O’Mattey, 
“ Inspector.” 

There are many questions presented by the record growing out 
of the action of the courts below, which, in the view we have of the 
case, it is not necessary to consider. The action was brought in the 
probate court, and it is contended that it has jurisdiction of such a 
case under art. 2096, R. S. This article provides for the specific 
performance of contracts made by a decedent in cases in which he 
has sold property and has entered into an agreement by bond or 
other writing to make title to such property, and it provides the 
mode of procedure, in such cases, which may be pursued in a probate 
court. The writing made the basis of appellant’s action is not ex- 
ecutory in character. It contemplated no further act upon the part 
of O'Malley to give complete evidence of right to Wise. 

If the subject matter of contract was such as O'Malley might 
assign, the writing itself was sufficient to pass all the title he had or 
could transinit. ; 

Whether the salary of O'Malley was subject to assignment, as 
the case is presented, we are not called upon to consider. 

The probate court has no general jurisdiction, except in the mode 
expressly provided by Jaw, to establish claims against an estate, and 
in all cases in which an indebtedness of an estate is sought to be 
established, if resisted by the representative of the estate, it must 
be established by suit in some court having jurisdiction of the mat- 
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ter; and in cases in which there are conflicting claims between 
estate and some other person to specific property, such claims mh ; 
be settled in some other than the probate court. - 

Any claim which the appellant has, under his contract with 
O’Malley, is not of such character as to authorize the probate court 
to enforce it under art. 2096. Peters v. Phillips, 19 Tex., 73; Noprig 
v. Duncan, 21 Tex., 596; Booth v. Todd, 8 Tex., 138. And if the 
estate of O'Malley be in any manner responsible to him, that fact 
cannot be determined by a suit in the probate court, but should 
have been ascertained in the court of a justice of the peace. 

The record as presented is not such as to enable us to determine 
whether the former suit between the parties, instituted in the jus. 
tice’s court and appealed to the county court, and there determined 
in favor of the appellee, is a bar to the claim sought to be estab. 
lished in this. 

The probate court correctly decided the case on demurrer against 
the appellant, for it is evident that it had no jurisdiction of the case 
and it is unimportant upon what ground the district court on appeal 
decided the case in favor of the appellee; for, wanting jurisdiction 
in the probate court, the district court could acquire none by an ap- 
peal from its decision. 

The district court having no jurisdiction of the case, none of the 
reasons given for its judgment will interpose any obstacle to the 
prosecution of any suit which the party may be entitled to main- 
tain, and that judgment must be considered simply as a dismissal of 
the appeal from the probate court, and so considered it is affirmed. 


Lal AFFIRMED. 
[Opinion delivered January 18, 1884] 





CO. M. Macponety v. Tue I. & G. N. R’y Co. 


(Case No. 1669.) 


1 PLEADING — Exurpeit.— A copy of a paper which evidences the contract 
which constitutes the plaintiff's cause of action, in whole or in part, may be 
attached to the petition as an exhibit in aid and explanation of material 
averments in the petition, though it may be necessary and proper to use the 
paper in evidence. Rule 19 has no application. | The petition, however, 
should contain, independent of the exhibit, all averments necessary in the 
cause, and should refer to the exhibit only to aid and explain the pleading. 

2, FERRIES — MUNICIPAL CORPORATION.— The power conferred on a municipal 

corporation to establish ferries carries with it authority to do such acts a8 
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y be necessary to construct permanent ferries, and to operate them, either 
through the agents of the corporation, or any other agencies the corporation 
may provide. 

3, SaME.— The power conferred on such a corporation to fix the rates, fees and 
rents of a ferry is broad enough to authorize the city to rent the ferry to 
another, to be operated by him. 

4, Same.— The power conferred to fix the rents is inconsistent with the idea that 
the city alone can operate the ferry. 

5. SAME — STATUTE CONSTRUED,— The definition of the word rent, as used in the 
charter of the city of Laredo, has a broader meaning than that which the 
word usually imports, and which restricts it to land and tenements corporeal. 
As there used, it means that the city shall have the power to fix the sum 
which shall be paid, not only for the use of the land on or contiguous to 
which a ferry is established, but also the sum which shall be paid for the ap- 
purtenances to the ferry and the franchise of operating it. 

6. SAMeE.— The power to fix rents necessarily carries with it the power in a mu- 
nicipal corporation, holding in trust for the public, the power to make such 
a contract as will entitle the one operating the ferry to collect rents. 

7, MUNICIPAL CORPORATION — FERRIES.— A city owning a ferry landing, with 
boats and appurtenances to operate a ferry, and having a charter power to 
operate the ferry, and to fix the rates, fees and rents thereof, may do with 
such property whatever a private person could do if he were the owner, ex- 
cept that, holding it as an agent for the state for a public purpose, it could 
not surrender its control and supervision to the unrestricted management 
and control of another person, It may lease to another, retaining by ordi- 
nance supervisory control. 

8. MoNOPOLY — CONSTITUTION CONSTRUED.— See statement of case for a con- 
tract made between a city and a private party, held not to be within the 
prohibition contained in section 26 of the Bill of Rights. 


Apprat from Webb. Tried below before the Hon. J. C. Russell. 

The contract referred to the petition as contained in Exhibit A 
was as follows: 

“Exuipir A. 


. 
“ Larepo, Texas, January 6, 1881. 

“Atacalled meeting held this 6th day of January, A. D. 1881, 
there was present his honor the mayor,and aldermen . . . Gar- 
cia, Ryan and Gonzales. 

“Absent, aldermen De Leon and Shea. 

“The case of the ferry privileges by the city to C. M. Macdonell 
having been read and considered, it was ordered that the same be 
accepted and approved, signed by the mayor for and in behalf of the 
city, and by lessee C. M. Macdonell, and that it be recorded in the 
minutes of the mayor’s office, to wit: 

“Srare or Texas — County of Webb. 

“Know all men by these presents, that the corporation of the 
city of Laredo, for and in consideration of the matters hereinafter 
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expressed, has granted, bargained, sold and conveyed, and oes 
hereby grant, bargain, convey and sell unto C. M. Macdonell, of the 
county of Webb, ‘and state of Tex xas, all the right, title and interest 
of said city of Laredo, in and to the ferry privileges and ferries 
across the Rio Grande river, to have and to hold the same unto the 
said C. M. Macdonell, his heirs or assigns, for the term of five years 
beginning on the 7th day of January, A. D. 1881, and ending on the 
7th day of January, 1886. 

“Conditioned, however, that the said C. M. Macdonell, his heirs op 
assigns, shall well and truly pay unto the city of Laredo the sum of 
twenty-five thousand two hundred and fifty dollars ($25,250), pay. 
able in instalments of five thousand and fifty dollars each ($5 050) 
beginning on the 7th day of January, 1881, and annually thereafter 
until the full sum of $25,250 is paid up and discharged. Condi. 
tioned, further, that said sums may be paid in Mexican coin, current 
in Laredo; provided said C. M. Macdonell shall receive the same 
coin in payment of all ferry dues. 

“ Conditioned, also, that said C. M. Macdonell, his heirs or assigns 
shall be subject to and governed by the ordinances of the city of 
Laredo regulating ferries. 

“Tt is further provided that said C. M. Macdonell, his heirs or 
assigns, within twelve months from the date hereof, shall establish 
and maintain a steam ferry boat for the ferriage of passengers and 
goods. 

“ Larepo, January 6, 1881. 

(Signed) “©, M. Macponett. 
“ Porrerto BENAVIDES, 
“ Attest: Mayor of Laredo. 
“R. Vepaurrt, City Sect’y. [1 s.] 

“T hereby certify this to be a true copy of the original as appears 
in the Minutes, vol. 2d, pages 53 and 54. 

“A. E. Vepaurrt, 
“City Sec., pro tem.” 


McLane & Atlee, for appellant, cited: City of Laredo v. Martin, 
52 Tex., 548; Enfield T. B. Co. v. Hartford R. R. Co., 42 Am. Dee, 
716; Cooley’s Const. Lim., 281; Dillon on Mun. Corp., sec. 80; 
art. 642, R. S.; act of Legislature, approved January 28, 1848; 
Ogden v. Lund, 11 Tex., 688; Dunlap v. Yoakum, 18 Tex., 553; Butt 
v. Colbert, 24 Tex., 355; McGowen »v. Stark, 9 Am. Dec., 715; New- 
berg Turnpike v. Miller, id., 274; Patrick v. Ruffners, 40 id., 740; 
Smith v. Harkins, 44 id., 83; 2 Wait’s Actions & Defenses, p. 108, 
sec. 9; 3 id., p. 345, sec. 2; id., p. 347, sec. 4; id., p. 354, sec. 12. 
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Showalter & Nicholson, for appellee, cited: 47 Tex., 620, Rule 
19; Williams ». Davidson, 43 Tex., 36, 37; Charles River Bridge »v. 
Warren Bridge, 11 Pet., 547, 548; Gale v. Kalamazoo, 9 Am. Rep., 
85, 86, 87; Logan v. Pyne, 22 Am. Rep., 262, 263; Tuckahoe C. 
Oo. v. Tuckahoe R. R. Co., 36 Am. Dee., pp. 378, 379; Cooley’s 
Const. Lim. (5th ed.), pp. 251, 252, 253; Dillon’s Mun. Corp. (8d ed.), 
vol. 1, secs. 89, 97, and note 2; sec. 362 and note 2; id., vol., 2, secs. 
691, 692, 693. 


Srayton, Assocrare Justice.—The petition, in effect, alleges that 
about January 6, 1831, the city of Laredo was possessed of certain 
ferry franchises, ferries and lands upon which, under the terms of its 
charter, it was “authorized and empowered to establish ferries across 
the Rio Grande, and to fix the rates, fees and rents therefor,” and 
that at said date it leased the same to the appellant for the period 
of five years, for which the appellant agreed to pay to the city as 
rent the sum of $25,250, payable in annual instalments. 

It further alleges that, after said renting, the appellant entered 
upon the land and ferries which he had rented, and operated the 
same until about the 2d of February, 1882, at which time, it is alleged, 
the appellee entered upon the lands and ferries and ousted the ap- 
pellant, and that from that time until the institution of the suit the 
appellee had continued to use the lands rented by the appellant 
from the city of Laredo, and also the ferry rights and privileges 
which he had acquired by his contract, whereby he was injured and 
damaged not only by the deprivation of the use of the lands and 
other rights which he claimed to have acquired by his contract with 
the city, but also by the diminution of the value of the franchise 
by the establishment and operation of ferries by the appellee. 

There were several special demurrers filed to the petition, all of 
which went to the question of power in the city of Laredo to make 
the contract and confer the rights and franchise claimed by the 
appellant. 

The third was: “ Because the alleged contract made by the city 
of Laredo is an attempt upon the part of said city and plaintiff to 
create a monopoly in favor of plaintiff, and therefore void.” 

The court sustained this demurrer, and, the appellant failing to 
amend, the cause was dismissed. 

There was a copy of the contract between the city of Laredo and 
the appellant attached to the petition, and therein referred to as an 
exhibit. This set forth more fully than did the petition the terms 
and conditions of the lease. 

VoL. LX—38 











Macvonety v. I. & G. N. R’y Co. | Galv, Term, 





a 
Opinion of the court. 





a 


On motion of appellee, the exhibit was detached from the peti- 
tion upon the ground that it could not properly be made an exhibit 
under rule 19. 

This and the action of the court in sustaining the demurrer anq 
dismissing the case are the matters assigned as error. 

It seems to have been considered that a paper which was eyj. 
dence of a party’s right could not properly be made an exhibit, 
This view we think erroneous. 

If the paper made an exhibit evidences a contract which consti. 
tutes the plaintiff's cause of action in whole or in part, then it wag 
proper to make it an exhibit, notwithstanding it may be necessary 
and proper to use it in evidence in the case. In such case, how. 
ever, a petition should contain such averments as may be necessary 
in the caus», the object and purpose of the exhibit being to aid and 
explain the pleading. 

The appellant’s cause of action consisted of his right to the pos. 
session and use of the lands, ferries and franchise, which he claimed 
to have acquired by his contract with the city of Laredo, and the 
deprivation of that right by the appellee. 

The first element in the cause of action, if acquired at all, was 
acquired through the contract which was made an exhibit. 

The petition, in so far as it gave the terms of the contract be 
tween the city of Laredo and the appellant, gave them with substan- 
tial accuracy, but the averments were not so full as they ought to 
have been in regard to the conditions under which, by the terms of 
the contract, the appellant was to hold and operate the ferry or fer- 
ries. There was, however, no demurrer to the petition pointing out 
this defect. That the averments in this respect were not so full as they 
should have been was not a sufficient ground for excluding the ex- 
hibit, nor was that the ground upon which it was excluded. The 
exhibit was in aid, and explanatory, of material averments in the 
petition, and should not have been detached. 

If it be true that the city of Laredo owned the lands, ferries,and 
ferry franchise which the appellant claims to have acquired through 
his contract with the city, and that by its charter it was authorized 
and empowered to establish ferries across the Rio Grande and to fix 
the rates, fees and rents thereof, and this the petition alleges to be 
true, then it follows that there is but one question remaining, which 
is: Did these facts empower the city to make the contract with the 
appellant which is alleged to have been made? Is it a legal contract! 

The power to establish ferries carries with it the power to doall 
such acts as may be necessary to construct permanent ferries; and 
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as their construction would be a useless thing unless they were oper- 
ated, it also carries the power to operate them, either through the 
municipal corporation itself or through such other agencies as it may 
lawfully provide. The word “establish” means to make, erect or 
found permanently. 

The power to fix the rates, fees and rents would seem to be 
broad enough to authorize the city to rent the ferry or ferries, 
which it has the power to establish, to some other person. 

The power to fix the rate and fees is consistent with the power of 
the city to operate the ferries itself, or with power in the city to 
cause the ferries to be operated by some other person, they to col- 
lect for ferriage such rates or fees as the municipal government 
may prescribe; but the power to fix the rents is inconsistent with 
the idea that the city alone can operate the ferries. 

“Rent” is defined to be “a certain profit in money, provisions, 
chattels or labor issuing out of lands and tenements in retribution 
for the use.” DBouvier’s Dictionary. 

In its strict sense the word “rent” can only be applied to lands 
and tenements corporeal, and it would not apply to a franchise; but 
it is evident that the word as used in the petition, and in the charter 
of the city, which is set out in the brief of appellee correctly, 
is not used in such a restricted sense; but that as thus used it means 
that the city shall have the power to fix the sum which shall be paid 
not only for the use of the land on or contiguous to which ferries 
are established, but also the sum which shall be paid for the appur- 
tenances to the ferry and the franchise of operating one or more. 

The power to fix the rents would be an inoperative power if there 
is no power in the city to make a contract by which some person 
other than the city may operate the ferry or ferries, and thereby the 
occasion for fixing the rents arise. 

No right to rents can exist unless the owner has placed the 
property from which the profit arises in the possession and use of 
another, who, as compensation for such use, agrees to pay rent. 

The power to fix rents necessarily carries with it, when conferred 
upon an owner of property, even though the owner be a municipal 
corporation holding in trust for a public purpose, the power to make 
such a contract as will entitle to rents. 

If the city of Laredo owned the land on which the ferry or fer- 
ries were established, and the boats and appurtenances to the same, 
as well as the franchise to operate the ferries, then it was clothed 
with the attributes of ownership and might do with such property 
what a private person might do, restricted only by the fact that as 
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a municipal corporation, in so far as it held the property as an agency 
of the state for a public purpose, it could not surrender its control 
and supervision of such property into the unrestricted management 
and control of some other person. 

If, however, it reserved and exercises a control and supervision 
over the ferries through its own ordinances, as it would have dong 
and was required and authorized to do for the public good, had it 
operated the ferries through its own servants, then it is not per. 
ceived that a contract made by the city by which some other per: 
son was authorized to operate the ferries, paying a sum to the city 
for the right to do so, would be illegal. 

The contract between the city and the appellant expressly reserved 
such power to the city. The manner of operating, and rates and 
fees to be charged, can still be fixed by the city. 

The petition does not state a case in which the city has attempted 
to grant to the appellant an exclusive right to operate ferries at any 
and every place within the water front alleged to be owned by the 
city, but it does state a case in which ferries in existence have been 
leased by the city to the appellant, which the city had the right to 
operate, or rent to another to be operated under its control, upon 
which the appellee is alleged to have trespassed. 

No exclusive right to so operate ferries, even by the city itself, is 
alleged in the petition, but some of the matters set up as basis for 
damage would lead to the belief that in the opinion of the pleader 
such was the character of the right conferred upon the appellant by 
his contract with the city. 

If the petition sought to assert an exclusive right to a ferry fran- 
chise within the limits of the water front of the grant which was 
made to the city, its averments are insufficient for that purpose. 
Whether the city would have the power to confer upon any person 
such exclusive franchise, to be exercised even under its own control 
and supervision for a limited period, would depend entirely upon the 
grant of power to the city, and no such exclusive right could be 
given by implication, unless necessary to the exercise of the power 
expressly granted. There is nothing in the petition to indicate the 
existence of such a power. Dillon on Mun. Corp., 114, 116, and 
authorities cited in notes. 

A very essential-element to constitute a monopoly is an exclusive 
right or privilege conferred on one person or association of persons 
by which they have the sole authority to pursue a given business. 

The averments of the petition not showing that the contract im 
question conferred any such exclusive right, it is not necessary 
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further to inquire how far and what kind of exclusive privileges 
may be conferred without coming within the prohibition contained 
in sec. 26 of the Bill of Rights. 

For the error of the court in sustaining the demurrer to the peti- 
tion the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered January 18, 1834.] 





Joun A. Greatnouse v. Earty Greatnovse. 
(Case No. 4664.) 


1, Set-orr — PLEADING.— The separate, independent claim of a defendant against 
the plaintiff for a balance claimed to be due on partnership transactions be- 
tween them alone may be set of against a suit by plaintiff for purchase 
money and to enforce a vendor's lien. Construing art. 615, Revised Statutes. 

9, CASE DISTINGUISHED.— This case distinguished from Allbright v. Aldrich, 2 
Tex., 166; Hamilton v. Van Hook, 26 Tex., 302, and other cases which seem- 
ingly aunounce a different rule; the differeace being that in those cases one 
or more additional obligors were bound with the plaintiff in the counter- 
claim attempted to be set up by defendant. 


Arrest from Bell. Tried below before the Hon. B. W. Rimes. 

Suit by appellee Early Greathouse against John A. Greathouse, 
on a purchase monev note for $275, given for a tract of land, and to 
enforce the vendor’s lien thereon. The defendant set up as an an- 
swer a counterclaim consisting of a balance largely in excess of the 
plaintiff's claim, growing out of a partnership alleged by defendant 
to have existed between himself and the plaintiff from 1876 to 1879 
in the business of ginning cotton for the public. The answer set 
forth the items of account between them in the conduct of the busi- 
ness, from which the balance charged against the plaintiff was de- 
rived, and that the partnership was dissolved in 1879. The note 
sued on was dated and due June 10, 1873. 

The plaintiff excepted to the answer and moved to strike it out; 
the exceptions were made on the grounds following: 

Ist. Because defendant attempted to set up a counterclaim to 
Plaintiff's cause of action, a matter of unliquidated damages, against 
acertain and liquidated demand. 

2d. Because he attempted to set up a joint debt as a counterclaim 
against the demand of plaintiff, which was a separate debt. 
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The court sustained the exceptions and struck out the answer, 
Judgment was rendered for the plaintiff on the note, with decree 
foreclosing the vendor’s lien. The defendant appealed and assigns 
as error the above stated ruling of the court on his answer. 


Boyd & Holman, for appellant. 
Harris & Saunders, for appellee. 


Watxer, P. J. Com. Apr.— Article 645, R. S., provides that 
“whenever any suit shall be brought for the recovery of any debt 
due by judgment, bond, bill or otherwise, the defendant shall bg 
permitted to plead therein any counterclaim which he may have 
against the plaintiff, subject to such limitations as may be prescribed 
by law.” Under an analogous provision in the statutes existing 
previous to the revision (art. 3443, Pasch. Dig.), it was held that the 
set-olls or counterclaims contemplated by the law must be mutual 
and due in the same right; that a joint debt cannot be set off against 
a separate demand, nor a separate debt against a joint one; and 
that this rule applies to partnership debts. See Allbright ». Aldrich, 

Tex., 166; Hamilton v. Van Hook, 26 Tex., 302; Henderson », 
Gilliam, 12 Tex., 71; Goode v. McCartney, 10 Tex., 194. 

But it cannot be maintained that the defendant’s counterclaim 
setting up a balance due him on a pre-existing partnership with the 
plaintiff falls within the spirit or meaning of the rule above deduced 
from the decisions. In those, and in similar cases elsewhere to be 
found, it is to be noticed that in all the joint claims or partnership 
claims which have been determined to be unavailable as defenses in 
set-off, there was one or more additional obligors jointly bound or 
liable with the plaintiff on the counterclaim thus set up as a defense. 

But where, as in this case, the plaintiff, whom the defendant 
alleges was his partner and indebted to him as stated in the answer, 
is shown to have been the only partner with the defendant in the 
business in which they were concerned, the debt thus claimed asa 
counterclaim cannot properly be deemed a joint demand of any 
two or more persons against the plaintiff. It is the separate, inde 
pendent claim of the defendant against the plaintiff, and. it con 
stitutes no objection against asserting it as a counterclaim that it is 
an alleged balance due on partne rship transactions. 

Tor ‘the error in striking out the answer, we conclude that the 
judgment ought to be rev ersed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion adopted January 25, 18S+4.] 
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W. H. Tureapeite er av. v. Emicine L. Burver. 
(Case No. 1633.) 

1. Power— Deep.— In 1848 the owner of land sold the same, received the pur- 
chase money and acknowledged and delivered a deed, perfect in every re- 
spect except that the name of the grantee was not inserted in a blank left 
for that purpose. At the same time the purchaser was verbally authorized 
by the vendor to fill the blank with his name, or that of any one to whom 
he might sell the land. In 1856 the purchaser sold the land to another, and 
with his deed delivered the deed he had received, with the blank not yet 
filled, and which he never filled until 1878, when, his attention being called 
to it, he inserted his own name. Held: 

(1) The verbal authority given by the vendor to fill the blank with the 
name of the grantee, or with any other name, was sufficient. 

(2) The power to fill the blank was a power coupled with an interest, and 
was irrevocable. 

(3) The fact that the purchaser had sold the land to another before he exe- 
cuted his power to fill the blank did not work a revocation of his authority. 


Error from McLennan. Tried below before the Hon. L. C. 
Alexander. 

On August 31, 1878, Butler brought this suit of trespass to try 
title against Threadgill and others to recover the land described in 
the petition. Subsequently by amended petition the uuknown heirs 
of Thomas McDonough were made parties, ete. 

The case as made by the pleadings was in substance that the land 
in controversy was patented to Thomas McDonough as assignee of 
William Russell, September 9, 1847. March 17, 1848, McDonough 
sold the same to L. J. Latham for $100, received the purchase money, 
and executed, acknowledged and delivered to Latham a deed com- 
plete in every respect except there was a blank left in which the 
name of the grantee was to be inserted, and at the same time he 
authorized Latham to fill the blank with his own or the name of any 
other person to whom he might sell the land, and also delivered the 
patent for the land to Latham together with the deed. In 1856 
Latham sold the land to Butler and conveyed the same by warranty 
deed, and at the same time delivered to him the patent; also the 
deed from McDonough to Latham. The blank was not noticed or 
thought of at that time. In 1878 Butler noticed the blank and called 
Latham’s attention to it, and he filled the blank by inserting his own 
name. 

The court appointed an attorney to represent the unknown heirs 
of McDonough, and he asserted the invalidity on account of the 
blank, etc. The other defendants answered by plea of not guilty and 
also asserted the invalidity of the deed. 
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The cause was tried by the court and judgment rendered for Bat. 
ler for the land, ete., from which this appeal was taken. 

Plaintiffs in error rely upon two errors to reverse the judgment; 
Ist. That evidence failed to show title in Butler. 2d. It was not 
shown that McDonough was dead. 


Anderson & Flint, for plaintiff in error, cited: Ragsdale v, Rob. 
inson, 48 Tex., 379; McCown v. Wheeler, 20 Tex., 372; Viser 9, 
Rice, 33 Tex., 156; Drury v. Foster, 2 Wall., 24-33. 


FE. H. Graham, for defendant in error, cited: McCown », 
Wheeler, 20 Tex., 373; Viser v. Rice, 33 Tex., 156; Ragsdale 
v. Robinson, 48 Tex., 379; Hollis v. Dashiell, 52 Tex., 187; Drary 9, 
Foster, 2 Wall., 24-33; Van Etta v. Evenson, 9 Am., 488; Swartz 
v. Ballou, 29 Am., 475. 


Warts, J. Com. Arprp.— Formerly, when seals were essential, it 
was generally held that blanks in deeds, bonds and other specialties 
could not be supplied, and the instrument perfected by any one act- 
ing under parol authority. But more recently, since seals have 
been generally abolished, and but little importance attached to their 
use, undoubtedly the weight of authority sustains the proposition 
that any one acting under parol authority can fill blanks, and per. 
fect such instruments in accordance with the intention of the 
parties. 

In the case of Inhabitants of South Berwick v. Huntress, 53 Me., 
90, the court said: “It seems to be now well settled, that wherea 
party executes a deed or other instrument, and delivers the same to 
another in an imperfect state, and gives authority to that person to 
fill up the blanks and thus perfect the instrument, and he does so, 
its validity cannot be controverted. This authority may be by 
parol. It may be implied from the facts proved, when those facts 
fairly considered justify the inference. When the authority is es 
tablished, either by evidence of express authority or by implication, 
the power will extend as far as such express or implied authority is 
given.” See, also, Wiley v. Moore, 17 8. & R. (Penn.), 439; Me 
Donald & Mills v. Eggleston, Baker & Co., 26 Vt., 160; Van Etta 
v. Evenson, 28 Wis., 33; Swartz v. Ballou, 47 Lowa, 188; Drury #. 
Foster, 2 Wall., 33. 

In Drury v. Foster the court said, in substance, that if a person 
competent to convey real estate, generally, sign and acknowledge 
a deed in blank, and deliver the same to an agent, with an express 
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or implied authority to fill up the blank and perfect the convey- 
ance, its validity could not be well controverted. Although it was 
at one time doubtful whether a parol authority was adequate to au- 
thorize an alteration or addition to a sealed instrument, the better 
opinion at this day is that such power is sufficient. While in Van 
Etta v. Evenson, supra, the court, after reviewing the authorities 
upon the subject, said: “At the present day we labor under no 
such embarrassment; for the great weight of authority undoubtedly 
js that effect will be given to the plain intention of the parties, not- 
withstanding the instrument may be under seal, and notwithstand- 
ing the technical rules of the early common law with respect to the 
execution and delivery of such instruments. If it be manifest that 
jt was the intention of the party by whom the instrument was exe- 
cuted, at the time of its execution, that the name of the payee or 
mortgagee should be afterwards supplied and written in by the per- 
son to whom the instrument was delivered, then the rule of law is 
that the name may be so supplied and written in, and complete 
effect given to the instrument according to such intention.” 

This doctrine is recognized, at least to a limited extent, by our 
supreme court in Ragsdale v. Robinson, 48 Tex., 397, and Hollis ». 
Dashiell, 52 Tex., 194. 

Here it clearly appears that the purchase money was paid to Me- 
Donough, and that the sale and conveyance was, in every respect, 
complete, save that the name of the grantee was not inserted in the 
deed. It also appears that it was intended by the parties that the 
title should vest in Latham at once, and he was expressly author- 
ized by McDonough, at the time the deed was delivered, to insert 
his own, or any other, name in the deed as grantee. This was a 
power coupled with an interest vested by McDonough in Latham 
for the benefit of the latter, and is therefore irrevocable. 

The delay upon the part of Latham is sufficiently explained. It 
seems that the omission was entirely overlooked until 1878, but as 
soon as it was discovered the omission was supplied by Latham in- 
serting his name in the deed as the grantee. This was in accord- 
ance with the understanding of the parties. And the fact that he 
had theretofore conveyed the land to Butler did not work a revoca- 
tion of Lutham’s power to perfect the instrument by inserting his 
name as the grantee. Besides, equity will consider that as done 
which should have been donc. 

In our opinion, the evidence fully established title in Butler, and 
in this respect the judgment is sustained by the evidence. 
McDonough’s death was alleged in the amended petition and his 
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unknown heirs were made parties to the suit. The attorney g 
pointed to represent them appeared and answered to the merits, anq 
the case was litigated upon the assumption of his death. The objec. 
tion in this particular, as presented, is not entitled to serious consid. 
eration. 
We conclude that the judgment ought to be affirmed. 


st | = AFFInvep, 
[Opinion approved January 22, 1884.] 





Tue T. M. R’y Co. anv M. N.C. Co. v. Juris Herseck anv Woe 
(Case No. 1666.) 


1. PRACTICE IN SUPREME COURT — Briers.— While the supreme court may, of its 
own motion, notice any fundamental error of law, apparent on the face of 
the record, parties in preparing their briefs will be deemed to have waived 
any matter not presented as required by the rules governing pgactice in the 
supreme court. 

2. NEGLIGENCE.— Whether the parents of a child were guilty of contributory 
negligence in permitting their child to play at a place where lumber wag 
alleged to have been piled in a dangerous manner, from the fall of which 
the child died, was a question of fact for the jury, under appropriate instruc 
tions from the court. 


Aprrrat from Webb. Tried below before the Hon. J. C. Russell, 
Horace Chilton, for appellants. 
No briefs on file for appellees. 


Srayton, Assocrate Justice.— This action was brought by the 
appellees, who alleged that they were husband and wife, and the 
parents of Annie, a minor, who is alleged to have been killed by 
the falling of lumber upon her, which was negligently piled in one 
of the streets of the city of Laredo by the appellants, who are: al- 
leged to be separate corporations. 

There are many assignments of error found in the transcript which 
are not presented in the brief, which, however, as is stated in the 
brief, are not waived. 

tule 29 provides that “The appellant or plaintiff in error, in 
order to prepare properly a case for submission when called, shall 
have filed a brief of the points relied on, in accordance with, and 
confined to, the distinct specifications of error contained in his 
assignments of error,and such fundamental errors of law as are 
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apparent upon the record, each ground of error being separately 

resented, and being numbered as the assignments of error are 
numbered, and each and every one not so separately presented shall 
be regarded as abandoned.” 

This rule regulates this matter, and while the court, of its own 
motion, may notice any matter fundamental in character not so 
presented, parties are deemed to have waived any matter not pre- 
sented as the rule requires. 

In this case the matters presented by the brief relate solely to 
the sufficiency of the evidence to sustain the verdict and judgment. 

The petition alleges that the injury was caused by the act of the 
two corporations in so negligently piling lumber in a public street 
that it fell and killed their child. The evidence is wholly insutffi- 
cient to support the allegations in this respect, and this fact is 
admitted in the statement of counsel for appellees in their indorse- 
ment on the statement of facts, to the effect that the statement is 
not correct, for the reason that it does not contain such evidence, 
which it is claimed was introduced, as shows the connection of the 
appellants with the lumber from the fall of which the child was 
killed, and they give this as a reason for not signing the statement 
of facts. The judgment was for $1,000, $150 thereof to be paid to 
Julius Herbeck and the residue to be paid to Magdalene Herbeck, 
in accordance with the verdict of the jury. 

The petition alleged that Julius and Magdalene Herbeck were the 
parents of the deceased; but, as to Magdalene Herbeck, there is no 
evidence whatever that she was the mother of the deceased. This 
was alleged to be true, and was a matter to be proved, and in the 
absence of such proof a new trial should have been granted. 

These matters were brought to the attention of the court in the 
motion for a new trial, and are assigned as error. 

There was evidence to the effect that Julius Herbeck knew it was 
dangerous for his daughter to be on the street at and about where 
the lumber was piled, and that he knew she went on the street, and 
it is urged that the appellees were guilty of contributory negli- 
gence in permitting the child to go upon the street under the cir- 
cumstances. This was a question for the jury under a proper 
instruction. For the insufficiency of the evidence to sustain the 
verdict and judgment, the judgment is reversed and the cause 
remanded. 

ReEvERSED AND REMANDED. 
* 
[Opinion delivered January 22, 1884.] 
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W. T. Atten v. Epmonp Pierson. 


(Case No. 1607.) 


60 604 
81 157) 1, SHERIFF'S SALE— INADEQUACY OF CONSIDERATION.— Mere irregularity jp 








making a judicial sale, when taken in connection with gross inadequacy of 
eonsideration, will not alone, as matter of law, be held a sufficient ground 
for vacating such sale, in the absence of facts showing that the irregularity 
conduced to the inadequacy of the sum bid. 

2. PURCHASER.— A purchaser at sheriff's sale, who goes into possession of the 
land purchased ignorant of any irregularity that would vitiate the sale, ang 
who in good faith goes upon the land and makes permanent and valuable 
improvements, ignorant of any design on the part of the judgment debtor 
to avoid the sale, is entitled to be restored to his former status by a restora. 
tion of purchase money, and compensation for his improvements beforg 
eviction. 


ApprEAt from Falls. Tried below before the Hon. H. D. Prep. 
dergast, special judge. 

Suit by Edmond Pierson to recover two hundred acres of 
land and to vacate an execution sale made March 4, 1879, by virtue 
of an execution issued from justice court precinct No. 1, Falls 
county, on a judgment recovered by appellant against him on the 
10th of December, 1877, for $89.16 and costs. ‘Tie execution on 
which the sale occurred was issued the 4th of February, 1879, for 
$51.10, a balance of the judgment. At the sale Allen became the 
purchaser for $61. 

The causes on which the plaintiff relied for setting aside the sale 
were: That tbe land was cultivated and improved; that he had in 
the county personal property and unimproved land much more than 
suflicient to pay the execution, and that he was not called on by the 
officer to point out property with which to satisfy the execution; 
that the levy and sale were excessive and fraudulent, the land being 
at the time worth $2.000; and that he did not know of the execution 
levy or sale, until after sale. 

The appellant answered: That on the 20th January, and again the 
27th of March, 1878, executions were issued on the judgment, and 
another execution was issued on 12th of December, 1578; that with 
this writ in his hands the officer on two or three different occasions 
demanded a levy, notifying the plaintiff as to the time when the 
writ would be returnable; that the plaintiff declined to poiat out 
property, saying he would pay the execution before it was returnable, 
and the plaintiff failing to pay, and there not being time in whieh 
to make the advertisement and sale, he on 4th of February, 1879, 
returned the execution, when another was issued, by virtue of which 
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the land was sold. Ife denied that the land was cultivated land, and 
alleged that neither he nor the officer had any knowledge that the 
appellee had personal property or uncultivated lands. He alleged 
that he purchased in good faith, made valuable improvements, which 
he set up, and claimed the value of them if the plaintiff should 
recover. 

Verdict and judgment for plaintiff for the land and $90 rents, $30 
of which was remitted. 

The errors relied upon fora reversal were: Ist. The court erred 
in its charge to the jury. 2d. The court erred in refusing the 
charge asked by appellant. 

The specific grounds upon which each of these objections pro- 
ceeds are indicated in the opinion. 


Goodrich & Clarkson, for appellant, cited: Howard v. North, 5 
Tex., 305; Sadler v. Anderson, 17 Tex., 256; Cox v. Nelson, 1 T. B. 
Mon., 94; 15 Am. Dec., 89; Jackson v. Young, 5 Cowen, 269; Bailey 
y. White, 13 Tex., 115; Burdett v. Silsbee, 15 Tex., 620. 


S. B. Easley and Anderson & Flint, for appellee, cited: Pearson 
v. Flanagan, 52 Tex., 266, and Pearson v. Hudson, 52 Tex., 352. 


Warrs, J. Com. App.—It seems to be settled by the weight. of 
authority that mere inadequacy of price, unattended by fraud or 
irregularities conducing to the same, will not authorize the annul- 
ling of a sheriff's sale. True, in Taul v. Wright, 45 Tex., 394, it is 
said, “though it may be impossible to determine the precise limit at 
which mere inadequacy of price alone will authorize the setting aside 
a judicial sale, still it cannot be denied that there may be cases in 
which the price paid is so utterly insignificant and shockingly dis- 
proportionate to the value of the property that a court of equity 
cannot regard it as in conscience any consideration whatever; and 
the mere fact of attempting to hold the property so purchased will 
be held conclusive evidence of fraud.” But in Pearson v. Flanagan, 
52 Tex., 280, it is said: “The weight of authority, including that of 
this court, is, that mere inadequacy of price of itself is not sufficient 
to set aside a sheriff's sale otherwise valid.” This is also approved 
in Pearson v. Hudson, 52 Tex., 361. See, also, Chamblee v. Tarbox, 
27 Tex., 139; Allen v. Stephanes, 18 Tex., 658. 

However, these authorities all concur that where the price is 
grossly inadequate, slight additional facts showing fraud, irregu- 
larity, or other circumstances calculated to prevent the property 
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a 
from bringing something like its reasonable value, might be suff. 
cient to avoid the sale. 

It has ever been the policy of the law to sustain sheriffs’ sales when 
fairly made. This is beneficial to both creditor and debtor. Any 
other policy would result in preventing persons from purchasing 
property at such sales and paying any thing like a fair consideration 
for the same, and would lead generally to a sacrifice of all property 
sold under judicial process. 

It is claimed in this case that the property sold for a grossly inad- 
equate consideration, and the jury found this to be true. The value 
of the property was, by the several witnesses, placed at from $409 
to $2,000, while the consideration paid was $61. In law the term 
gross inadequacy of price is used to designate such a consideration 
as no sane man would accept, and no fair-minded person would 
offer, for the property. While there is nothing in the record indi- 
cating the amount at which the jury fixed the vy ‘alue of the land, the 
finding that the consideration paid was grossly inadequate was sus- 
tained bv the evidence, and that is sufficient for the purposes of this 
case. It is also asserted that certain irregularities attended the levy 
and sale which entitled the appellee to have the same annulled, 
These are that the officer failed to demand a levy of appellee so as to 
give him an opportunity to point out property, but that the writ 

was levied upon lands in cultivation, and that the same were sold 
without the knowledge of appellee. And at that time he owned 
personal property and wild lands situated in the county, either of 
sufficient value to more than pay the debt. 

It is settled that the statute which directs how a levy shall be 
made, where the property is not pointed out by the defendant in 
the writ, is directory. And while a failure to comply with the stat- 
ute might be, when presented in a proper case, sufficient ground 
for vacating the levy or holding the officer bound for the damages 
resulting therefrom, still a sale made in pursuance of such a levy 
would not for that reason be void. But such non-compliance with 
the statute might afford sufficient ground, when taken in connection 
with gross inadequacy of price, for annulling the sale. Pearson 2, 
Flanagan and Pearson v. Hudson, supra. 

Here however, the question arising out of the record is this: Were 
the irregularities complained of sufficient, when considered in con- 
nection ‘with the gross inadequacy of consideration, to authorize a 
decree annulling the sale, whether such irregularities did or not con- 
duce to that inadequacy of consideration ? 

The court in effect charged the jury that if the consideration paid 
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was grossly inadequate, then if the appellee owned personal prop- 
‘erty and wild land as claimed, and that he did not have an opportu- 
nity to point them out for levy, then this would entitle him to a 
verdict and decree annulling the sale. 

In and by the charge the court assumed that the failure of the 
officer to demand a levy, etc., necessarily conduced to the inade- 
quacy of the consideration paid for the land. To that proposition 
we cannot yield assent. If, by reason of the failure to demand a 
levy, etc., appellee’s land was sold without his knowledge, and this 
failure of the officer, as a matter of fact, in any degree conduced to 
the inadequacy of consideration, it would entitle him to a decree va- 
cating the sale. Put under our system it is a question of fact to be 
determined from the evidence whether or not the irregularity had 
any influence upon the consideration for which the property sold. 
It is not a matter of law to be assumed by the court. 

In jurisdictions where law and equity are kept distinct, and ad- 
ministered in separate tribunals, in cases of this character of equi- 
table cognizance, the chancellor is the judge of the facts as well as 
the rules of law and principles of equity to be applied. In those 
courts it is not unfrequently remarked that where the disproportion 
between the consideration paid and the value of the property is enor- 
mous, that the court will seize upon slight irregularities as sufficient 
cause for annulling the sale; and the more gross the inadequacy of 
consideration, the slighter the irregularity requisite for avoiding the 
sale. 

sut it is apprehended that under no system would a mere irregu- 
larity, when taken in connection with gross inadequacy of consid- 
eration, be held sufficient ground for vacating a judicial sale, unless 
that irregularity in some way conduced to that inadequacy. Be- 
sides, our standard of values is more liable to fluctuation and change 
than those of older countries. Then, as heretofore remarked, the 
court should have submitted to the jury the further fact as to 
whether or not the irregularities complained of, if they existed, did 
in any way conduce to the gross inadequacy of consideration paid 
for the land. In this particular there was an error committed by 
the court. 

Suits like this are of equitable cognizance, and must be determined 
in accordance with those principles of equity and natural justice ad- 
ministered by chancery courts. 

One of the cardinal principles lying at the foundation of that system 
is that “he who seeks equity must do equity.” In applying that 
wholesome rule courts generally, in vacating even void judicial sales, 
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have required that the purchase price paid should be refunded to the 
purchaser. 

But here the appellant claims that under his purchase he took 
possession of the land, and without knowing anything about any 
suit or intended suit attacking the sale, and without any actual 
knowledge of any irregularities upon the part of the officer jy 
making the levy, etc., that he in good faith placed permanent and 
valuable improvements upon the property, which greatly enhanegs 
its value. And for the value of which, in the event the sale wag 
annulled, he prayed judgment against the appellee. 

If, as claimed by the appellant, he, in good faith, placed valuable 
and permanent improvements upon the land, and being in fact 
ignorant of the irregularities of the officer in making the levy, and 
not knowing anything about any intended suit to contest the sale, 
then undoubtedly a court of equity would refuse to annul the sale, 
except upon the terms that the value of such improvements was 
paid or secured to the appellant. 

In Patrick v. Roach, 21 Tex., 251, it was held that where a rescig. 
sion of a sale is sought, the right to the value of improvements and 
the measure of its allowance depend upon the principles of equity, 
and not on the provisions of the statute with reference to the action 
of trespass to try title. 

In other words, a court of equity would not permit the appellee 
to stand by, and thus allow the appellant to improve the land, under 
the honest. belief that he was the true owner and not knowing any- 
thing of any intended suit contesting his right, and then recover 
the land with the improvements, without making compensation for 
the improvements thus placed upon it. To permit him to do sounder 
such circumstances would be inequitable and unjust, for by his non- 
action and silence, when good faith required him to speak and aet 
promptly, he has misled an innocent party to his prejudice, and he 
will not therefore be permitted to convert his own wrong into 
advantage and profit. 

But it is claimed that the most or all of the improvements were 
placed upon the land after the petition was filed in this case, and 
hence appellant was chargeable with notice by reason of a lis pen 
dens. It appears that the petition was filed in July, 1879, but that 
no citation was issued or served until August, 1880. There is some 
doubt in this state as to what constitutes dis-pendens. In the case 
of The Board v. T. & P. R’y Co., 46 Tex., 327, it is said: “ And it 
may be that public policy, from which this rule springs, should give 
it effect with us from the filing of the suit, if due and reasonable 
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diligence in procuring service and prosecuting the suit is shown.” 

The correctness of that intimation may well be doubted, for the 

general practice in chancery courts is that the bill must be filed 

before the subpoena is issued, and then it is generally held that the 

suit is not commenced until service is had, so as to constitute lis 
ndens.» Wade on Notice, § 348 and authorities cited. 

But however this may be, no reasonable diligence is shown in pro- 
curing service and prosecuting the suit. And the only explanation 

iven for the delay is found in the statement of the clerk to the 
effect that it was his custom not to issue process until a cost bond 
had been presented and approved. True, there is some evidence 
that one of the attorneys for the appellee applied to appellant to 
accept service of the petition, but at what time that occurred is not 
made to appear. Of course, after he was requested to accept serv- 
ice of the petition, appellant would be held to have actual knowledge 
of the suit. But it admits of doubt whether anything short of act- 
ual knowledge upon the part of appellant that his right to the land 
was to be contested would prevent a recovery on his part for the 
value of the improvements he in good faith placed upon the land. 
For a court of equity, in dealing with the subject, would strip it of 
all technicality, and go directly to the real and substantial justice of 
the case; and will, in decreeing that the sale be vacated, so far as 
substantial justice requires, restore the parties as near as may 
be done to their former status. 

While the charge asked and refused upon that issue did not em- 
body the correct rule, still it was sufficient to call the attention of 
the court to the omission in this particular in the general charge, 
and that the issue ought to be submitted to the jury by appro- 
priate instructions. 

On account of the errors indicated we conclude and report that 
the judgment ought to be reversed and the cause remanded. 


REVERSED AND R EMANDED.. 


[Opinion adopted January 25, 1884.] 
VoL, LX — 39 
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L. J. Locxerr er au. v. Lovisa ScuurenBerc. 
(Case No. 1644.) 


1. STATEMENT OF FACTS.— The rule again announced that a statement of facts 
made up and filed after the adjournment of the term will not be recognized 
on appeal, when the transcript shows no order. made Curing the term allow. 
ing this to be done. 

2. BILLS OF EXCEPTION.— Bills of exception must be signed and filed during 
the term; and though, under rule 56, exceptions to evidence may be em. 
braced in a statement of facts in connection with the evidence ad mitted, 
such exceptions will be disregarded, unless the statement of facts contajp. 
ing them be properly made out and filed during the term, and presented ty 
the judge within ten days after the trial. 

3. Practice.— In the absence of a statement of facts, the supreme court refused 
to revise the ruling of the district court in excluding a map offered, whey 
the question was one of boundary, though exceptions thereto were properly 
taken and filed during the term. On this question the cases of Harvey», 
Hill, 7 Tex., 591; Webb v. Maxan, 11 Tex., 679; King v. Gray, 17 Tex., 2; 
Galbreath v. Templeton, 20 Tex., 46; Sublett v. Kerr, 12 Tex., 367, and Dalby 
v. Booth, 16 Tex., 568, were reviewed. Evenif it was error to exclude the 
map, it could not be known, in the absence of a statement of facts, whether 
it was such an error as prejudiced the rights of the party offering it, 


Appreat from Washington. Tried below before the Hon. LB 
McFarland. 
The case is stated in the opinion. 


C. C. Garrett and Sayles & Bassett, for appellants, filed an ex 
haustive brief, covering the various assignments of error. Their 
citations of authority, in view of the points on which the following 
opinion was based, are omitted. 


Srayton, Assocrare Justice.— The first, second and fourth assign- 
ments of error relate to the giving and refusing to give charges 
These assignments cannot be considered in the absence of a state 
ment of facts. Flanagan v. Ward, 12 Tex., 209; Cannovan 
Thompson, 12 Tex., 248; McMahan ». Rice, 16 Tex., 339; Hutchins 
v. Wade, 20 Tex., 9; Fulgham v. Bendy, 23 Tex., 64; Birge t. 
Wanhop, 23 Tex., 441; Smith ». Tucker, 25 Tex., 594; Frost» 
Frost, 45 Tex., 325; Ross v. MeGowen, 58 Tex., 603. 

This cause was tried at a term of the district court for Washing 
ton county which ended on the 28th day’of April, 1883, and the 
statement, which purports to be a statement of facts, which was 
made up by the judge who tried the cause, counsel having failed to 
agree, was not signed by him until the 7th of May following. Itis 
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not clear from the transcript when it was filed, but no order of the 
court appears in the transcript giving time after the adjournment 
within which to file a statement of facts. 

It has been more than once decided, that, unless such order ap- 
pears in the transcript, a statement of facts filed after the term will 
not be recognized. McGuire v. Newbill, 58 Tex., 314; Ross v. Me- 
Gowen, 58 Tex., 603; T. & P. R’y Co. v. McAllister, 59 Tex., 362; 
Trewitt v. Blundell, 59 Tex., 253. 

A part of the third assignment of error also relates to the refus- 
ing of the court to give a charge asked by the appellant. This, for 
the reasons before indicated, cannot be considered. 

The residue of the third assignment of error relates to the action 
of the court in permitting certain testimony to be introduced over 
the objection of the appellant. No bill of exception was taken to 
this action of the court during the term, and it only appears that the 
evidence was objected to, by notice of the objection and the grounds 
thereof set out in the paper which purports to be a statement of 
facts, which, as before said, was not filed until after the term. 

The statute provides that: “It shall be the duty of the party 
taking any bill of exceptions to reduce the same to writing, and 
present the same to the judge for his allowance and signature during 
the term, and within ten days after the conclusion of the trial.” 
R. S., 1363. 

“It shall be the duty of the judge to submit such bill of excep- 
tions to the adverse party or his counsel, if in attendance on the 
court, and if the same is found to be correct, it shall be signed by 
the judge without delay and filed with the clerk during the term.” 
R. §., 1364. 

Rule 60 for the district courts declares that bills of exceptions 
must be made out and signed during the term. The statutes and 
rules evidently contemplate that bills of exception must be signed 
and filed during the term, and while, under rule 56, exceptions to 
evidence admitted over objection may be embraced in a statement of 
facts in connection with the evidence, vet, unless such statement. is 
signed and filed within the term, exceptions attempted to be thus 
preserved cannot be recognized; and it would seem that when bills 
of exception are thus taken the statement of facts containing them 
should also be presented to the judge within ten days after the con- 
clusion of the trial. S. & E. T. R’y Co. v. Joachimi, 58 Tex., 454; 
Blum v. Schram & Co., 58 Tex., 528; T. & P. R’y Co. v. McAllister, 
59 Tex., 362; Farrar v. Bates, 55 Tex., 197. 

The seventh assignment of error is to the effect that the court 
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erred in excluding a map of the city of Brenham, which was offepeg 
in connection with the evidence of a witness, for the purpose of 
showing the true locality and size of the two lots for the recovery 
of which this suit was brought. The action was, in form, trespass 
to try title, but the real question seems to have been one of bound. 
ary, the parties owning contiguous property. 

The defenses were plea of not guilty and the statutes of limita. 
tion of three, five and ten years. 

To the ruling of the court excluding the map, which, under the 
order of the court, is sent up with the reeord, a bill of exceptions 
was properly taken and filed, and it contains the following state. 
ments: 

“On the trial the plaintiffs offered in evidence the map on file in 
this cause and attached to the deposition of O. I. P. Garrett, pur. 
porting to be a map of the original town of Brenham, and in cop. 
nection therewith the testimony of said Garrett, as follows: ‘I am 
by profession a surveyor; the map offered in evidence is a map of 
the original town plot of Brenham. The town of Brenham was laid 
off by me in the year 1844. The map offered in evidence is not the 
original map as made by me. Ido not know where the original is, 
It was delivered by me to the town commissioners and by them 
filed in the county clerk’s office, where I last saw it. It is not now 
in the county clerk’s office, that I can find, and has not been there 
for a good many years. I have lvoked for it often. The map 
offered in evidence is a copy protracted from the original map by 
Mr. Parker, who was my deputy when I was county surveyor. | 
needed one and Mr. Parker made it. It was made between us in 
the office, and I may say I saw some of the lines drawn. This map 
bas been in use since 1850. (The trial took place in the spring of 
1883.) All the town maps now in existence have been protracted 
from it. I think the map is a correct copy from the original, from 
my recollection as I ran off the town. It will assist me in fixing the 
location and size of the lots originally laid off.’ 

“On cross-examination the witness stated that Parker made the 
map. ‘He and I both used it. I am certain that [ saw himat 
work on it. The map went into Parker’s custody when he was 
elected county surveyor, and came again into my possession on my 
re-election at his death. It was in his desk at McIntyre’s, where he 
boarded, and was turned over tome with other papers by Mclntyr, 
who had the key to the desk, and had been also a sort of deputy 
surveyor. I was familiar with the map when it was turned over to 
me by McIntyre. Having laid off the town, I think the map isa 
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copy of the original map. I have never had occasion to test the 
accuracy of the lines as drawn by measurement. But the plot is 
correct. The map offered shows a street throagh the Ewing prop- 
erty, which may have been a mistake.’ 

«Qn re-examination the witness stated: ‘We used the map before 
and after the death of Parker. To test the map would be to re- 
survey the town. According to my best recollection, this is a true 
copy of the original map.’ 

“Tt was admitted by the defendants that the original map referred 
to was not to be found in the county clerk’s office or elsewhere, and 
that it was lost or destroyed. 

«The court asked the witness if he had compared the map offered 
with the original, to which he answered he had not after it was 
made, so far as he could remember. 

“The defendant objected to the introduction of the map in evi- 
dence, on the ground that it was not shown to be a true copy of the 
original. The objection was sustained, and the map was excluded.” 

In the condition of the record as presented, it becomes necessary 
to inquire whether the action of the court in excluding the map can 
be revised; and with a view to the determination of that question a 
review of the most important and direct cases upor the subject will 
be made. 

In Harvey v. Hill, 7 Tex., 591, it was held in a suit by a husband, 
as the administrator of his wife’s estate, to recover land from their 
vendee which they had together conveyed to him, that this court 
would revise the ruling of the court below in excluding the deed by 
which the husband and wife had conveyed the land to the defend- 
ant, although the matter was presented by bill of exceptions, there 
being no statement of facts in the case. 

In Webb vw. Maxan, 11 Tex., 679, the bill of exceptions, in con- 
nection with the pleadings, which seem to have been admitted facts, 
was held sufficiently to present the case to authorize its revision 
without a statement of facts. 

In King v. Gray, 17 Tex., 62, it was held that, while proper prac- 
tice required a statement of so much of the facts in a bill of excep- 
tion as would show the materiality and admissibility of evidence, yet 
that, when the evidence of the witness not excluded appeared in a 
statement of facts, and the part excluded appeared in the bill of 
exceptions, the ruling of the court in excluding evidence would be 
revised. 

In Galbreath v. Templeton, 20 Tex., 46, it was held that, where a 
deed which, from the pleadings, appeared to be the foundation of 
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the defendant’s right, was excluded on the trial, the action of the 
court in this respect would be revised on bill of exceptions, in the 
absence of a statement of facts, the bill showing that the deed was 
admissible. 

In Sublett v. Kerr, 12 Tex., 367, the instrument excluded was the 
foundation of the action, and its exclusion was revised upon bill of 
exception without statement of facts. 

In Dalby v. Booth, 16 Tex., 563, the evidence excluded was eon. 
clusive against the right of the plaintiff to recover, and the ruling 
was revised on bill of exception alone. 

Fox v. Sturm, 21 Tex., 407, holds that exclusion of evidence will 
be revised on bill of exception when it discloses facts enough to 
show that the court excluded testimony, the relevancy and material. 
ity of which appeared from the pleadings. 

All of these were cases in which by the bill of exceptions and 
the pleadings it was shown that the evidence exciuded was admis. 
sible and material. 

The rule is thus stated in McCarty v. Wood, 42 Tex., 39: “The 
other objections to the judgment are all obviated by the omission to 
bring up in the transcript of the record a statement of facts. They 
are embraced in bills of exception taken to the ruling of the court 
in admitting and excluding evidence over objections of defendant 
below. The general rule is, that any party desiring such rulings to 
be reviewed should bring up a statement of facts, so that it could 
be seen that he was thereby prejudiced in his cause by any error 
committed by the court in such ruling. Where the court below 
erronously excludes the evidence which constitutes the foundation of 
the action or the defense, under such circumstances that it cannot 
be reasonably expected that it can be supplied by other evidence, 
then this court might be enabled to see, by reference to the plead- 
ings in the cause, that the party had suffered an injury, even in the 
absence of a statement of facts. . . . . It (the evidence) may 
have been merely cumulative or ancillary to the main facts in proof, 
to such an extent only as that it could not be reasonably supposed to 
have influenced the verdict of the jury. To reverse the judgment, 
in the absence of a statement of facts, on such grounds, this court 
should ordinarily be able to see, not only that the court had erred, 
but that such error must, with reasonable certainty, have produced 
a substantial injury to the party in his cause. An abstract error 
upon a point of law applicable to the evidence is not enough. It 
should appear manifestly to have been a wrongful error in reference 
to the cause of action or defense.” 
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This case, we believe, states the correct rule, which is in accord- 
ance with the following cases: Fulgham v. Bendy, 23 Tex., 64; 
Blackwell v. Patton, 23 Tex., 674; Hutchins v. Wade, 20 Tex., 9; 
Cottrell v. Teagarden, 25 Tex., 319; Thompson v. Callison, 27 Tex., 
439; Jones v. Cavasos, 29 Tex., 432; Tarlton v. Daily, 55 Tex., 
97 


Under the rule stated in these cases, we are of the opinion, in the 
absence of a statement of the facts proved, that we cannot revise the 
ruling of the court below in excluding the map. 

The map, which was sent up, shows that a block of land appar- 
ently square was laid out in lots of different sizes, the square for 
the court-house being in the center. On each side of this square, 
or plaza, were three tiers of lots, which increased in size as they 
were the more distant from the plaza. The lots claimed by the ap- 
pellants are in one of the outer tiers, and beyond these tiers of lots 
are larger lots, not separated from them by a street, a part of one of 
which, contiguous to the lots claimed by the appellants, is claimed 
by the appellees. 

It is assumed that the evidence shows that the four lots situated 
in the several corners of the square block laid off as before stated are 
one hundred feet square, and that it follows from this, as the map 
shows that each tier of lots is within parallel lines, that the lots 
claimed by appellants are one hundred feet long, and that therefore 
the map is conclusive of the question. 

If it were an admitted fact that the appellants were entitled to 
recover, if the lots which they claim are one hundred feet long, and 
it was further admitted that the corner lots were one hundred feet 
square. there would be much force in the proposition as to the 
weight to which the map would be entitled were it admitted; bu 
as we cannot consider the statement sent up as a statement of facts, 
we have no evidence that the appellants would be entitled to re- 
cover, even if their lots are one hundred feet long, nor have we any 
evidence that the corner lots, from the sides of which the parallel 
lines that would inclose the lots claimed by the appellants, are one 
hundred feet square. The map, as copied from the original map, 
does not show the size of any of the lots within the square block, 
they being designated thereon only by number. 

If the sizes of the lots were given on the map, this of itself could 
not fix the true locality of any particular lot, but resort would 
have to be made to other evidence even then; hence the map might 
be of but little value in determining the true line between the lots 
of the respective parties. 
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As presented, we cannot say, if the map had been admitted, that 
it would probably have changed the result. 

So far as we can legally know, other evidence may have been 
offered which rendered the map of no value at all, or such ag sy 
plied fully its place. If error to exclude the map, it is not shown 
that it was such error as prejudiced any right of the appellants, and 
under the rule announced in the cases cited, we are of the opinion 
that the appellants are not entitled toa revision of the ruling jn 
this respect. . 

The other defenses than those which arose upon the question of 
the true locality of the lots claimed by the appellants may have 
been, so far as we can know, decisive of the rights of the parties, 
and locality a question of no real importance in the case. The 
charge of the court evidences the fact that several defenses were 
submitted, among which were the statutes of limitation and the 
fixing of boundary by acquiescence of the owners of the respective 
properties for a long period. 

These matters are referred to simply for the purpose of illustrat. 
ing the necessity for a party who claims that he has been injured 
by the exclusion of evidence, to bring before the court a statement 
of the facts, that it may be seen whether his complaint is well 
founded. ‘ 

The other matters assigned as error are only such as would be im- 
portant were the judgment reversed and the cause remanded, and ° 
they need not be considered. 

There being no error apparent for which the judgment should be 
reversed, it is affirmed. 

AFFIRMED. 

(Opinion delivered January 22, 1884.] 





G. W. Bonner v. G. W. Srepuens Er AL. 
(Case No. 1612.) 


1. Fact casE.—See opinion and statement of case for facts held sufficient to 
put a prudent man on inquiry as toa wife's claim to land levied on and sold 
under execution against the husband. 

2, EXECUTION SALE— SEPARATE PROPERTY — INNOCENT PURCHASER.—A put- 
chaser of land under an execution against the husband, the apparent title to 
which is in the community, but which was paid for with the wife’s separate 
means, a knowledge of which fact was communicated to the purchaser after 
levy, but before the purchase at execution sale, cannot be an innocent pur 
chaser. 





Bonner v. STEPHENS. 





Statement of the case. 





Apprat from Johnson. Tried below before the Hon. Jo Abbott. 

Trespass to try title to two tracts of land in Johnson county. 
The defendants were George W. Stephens and Zilpa Stephens, his 
wife. Answer of general demurrer, general denial and a plea of 
not guilty. 

The plaintiff's title was derived thus: He récovered a judgment 
against the defendant, G. W. Stephens, before a justice of the peace. 
Under that judgment plaintiff bought the land and received the 
constable’s deed. 

The land was claimed by Mrs. Zilpa Stephens as her separate 
property under the following state of facts: 

In 1878, long after her murriage to her co-defendant, her mother 
died, leaving to her someting over $1,000. In the sams year she 
invested that money in two lots in Cieburne, the deed being made 
to her, and reciting the payment as made by her, but not stating 
that it was her separate property. Shortly afterwards she exchanged 
the town lots for-the property in controversy, the deed being made 
inthe same way. A brief but carefully prepared statement of the 
facts found by the judge before whom the case was tried is con- 
tained in the record. 

Judgment for defendants. 

The assignments of error are that the court erred: 

Ist. In overruling the motion for a new trial. 

9d. In the conclusion that the facts adduced in evidence were 
sufficient to put a prudent man upon inquiry. 

dd. In holding that the legal presumption arising from the 
recitals in the deed, that the land was community, is not in this 
case conclusive, but may be rebutted; and that the lien acquired by 
the levy of the plaintiff's execution was not such a lien as might 
not be defeated by satisfactory proof that the property was not 
the separate property of Mrs. Stephens. 

4th. In his conclusion that a creditor who purchases at execu- 
tion sale by virtue of an execution issued in favor of the creditor is 
not such a lien purchaser as will be protected, though such creditor 
be an innocent purchaser for a valuable consideration, without 
notice prior to the levy of the execution. 

5th. In holding “that a purchaser for a valuable consideration 
(without notice of the separate property) from the hasban | would 
be protected, and that a creditor purchasing at an execution sale, 
issued in favor of the creditor, and levied before the creditor had 
Notice of the wife’s separate property, would not be protected.” 
6th. In holding that plaintiff was not entitled to recover. 
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De Berry & Smith and L. B. Davis, for appellant, cited: Wal. 
lace & Co. v. Campbell, 54 Tex., 87; Cooke ». 3remond, 27 Tex. 
459; Kirk v. Houston, ete., Navigation Co., 49 Tex., 213; Grace ‘ 
Wade, 45 Tex., 524; Borden v. McRae, 46 Tex., 400; Ayres v, Dp. 
prey, 27 Tex., 598. 


Poindexter & Paddleford, for appellees, on notice, cited: Me. 
Afee v. Robertson, 43 Tex., 591; Willis v. Gay, 48 Tex., 463, 
Powell v. Haley, 28 oan, 57; Wade on Notice, sees. 10 anil 30; 
Herman on Ex., sec. 332; Deason »v. eng 53 Miss., 697; Baker 
v. Bliss, 39 N. Y., 70; Cambridge V. B. v. Delano, 48 N. Y,, 326; 
Williamson v. Brown, 15 N. Y., ‘Bod: athe v. Doty, 25 W is, 573s 
Sergent v. Ingersol, 15 Pa. St., 343; Lamont v. Cheshire, 65 N, % 
30; Woodfalk v. Blount, 9 Am. Dec., 739. 

On innocent purchaser they cited: Oberthier v. Stroud, 33 Tex., 
524; Freeman on Ex., sees. 195, ey torer on Judicial Sales, 251; 
Herman on Ex., p. 330; England ». Clark, 4 Scam., 486; Freeman 
v. Caldwell, 10 Watts, 9; Miller v. r itch, 7 W. & 8. 365; Bostick », 
Winton, 1 Sneed, 524; Bagley v. Ward, 37 Cal., 136 et seq.; O’ Rourke 
v. O'Connor, 39 Cal., 446. 





Devany, J. Com. App.— Our opinion is that the court did not er 
in holding that the facts and circumstances developed in this cause 
were sufficient to put a prudent man upon inquiry as to the wife's 
claim to the land. 

All the parties lived in the town of Cleburne. The plaintiff and 
his attorney were well acquainted‘with the defendants, and knew 
the husband to be insolvent. It does not appear that the defend- 
ants had recently owned any property except the land in contro 
versy, and the two lots which they had, just before the levy, 
exchanged for thisland. But it does appear that the mother of Mrs. 
Stephens had died a short time before, and had left her some money 
which she had invested in the lots, a short time before this exchange, 
The attorney knew that Mrs. Stephens had received the legacy, or 
was entitled to it, but did not know of the investment. A levy had 
been made upon the two lots; but upon being informed that Mrs 
Stephens had conveyed them, that levy was released and a levy 
made upon the land in controversy. 

All this time the constable was acting under the orders of the 
attorney, with explicit directions to report to the latter all the facts 
which came to his knowledge. The constable learned at once that 
the lots had been bought with the money of Mrs. Stephens. He 
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communicated everything to the attorney except this important fact. 
They both examined the records together. Thedeed from Stephens 
and wife to Curlee, and the deed from Carlee to Mrs. Stephens, were 
upon opposite pages of the same book,— the deed from Stephens and 
wife being in the form required for conveying the separate property 
of the wife. While making the examination, the constable made 
some very suggestive hints to the attorney, which, if followed up, 
must have led to a discovery of all the facts. But they were not fol- 
lowed up. It was not until the levy upon the lots was released, and 
the levy upon the land was made, that the plaintiff and his attorney 
discovered the real facts of the case. How it happened that they 
found out these facts so soon after the levy, yet failed to find them 
out before, they do not explain, though they were both witnesses in 
the case. 

These circumstances recall the remarks of Vice-Chancellor Wig- 
ram, that if there be any “ wilful blindness,” — “any turning away 
from evidence,” the party will be charged with notice. 

But aside from this view of the case, as the land was bought with 
the separate funds of the wife, and was her separate property, and 
the knowledge of this fact was brought home to the plaintiff be- 
fore he bought, we think that there was no error in the judgment. 
Fortunately the line of our decisions, which had been somewhat 
jeopardized by the reasoning (if not by the ruling) of the court in 
the case of Wallace v. Campbell, 54 Tex., 87, has been re-estab- 
lished by the decision in the case of Parker and wife v. Coop at 
the last term. 

We may be referred to the statute which declares that a pur- 
chaser at a sale under execution shall be deemed an innocent pur- 
chaser without notice, in all cases where he would be deemed to be 
such had the sale been made voluntarily by the defendant. R.§., 
2318. 

If the plaintiff below had bought from the husband with notice 
of the wife’s claim, he would not have been an innocent purchaser. 
See remarks of Justice West in Senter v. Lambeth, last Austin 
term. 

Our opinion is that the judgment should be affirmed. 


AFFIRMED. 
[Opinion adopted January 22. 1884.] 









60 620 
66 268 


60 620 
81 18 
81 141 








H. R. E., B. & B. Assocrarion v. Cocnran. [Galy. Term, 








Statement of the case. 








Tue H. R. E., B. & B. Assoctation v. N. Cocuran, 
(Case No. 4805.) 


1. STATUTES CONSTRUED.— Construing articles 3122a@ and 3122b with title LVIII 
of the Revised Statutes, it is apparent that the legislature intended to limit 
the operation of the landlord’s lien to a yearly renting. 

2. Same.— The provision of the statute which continues the landlord’s lien jg 
fo. ce so long as the tenant shall occupy the rented premises applies only 
when the lien has attached to the property of the tenant by reason of rentg 
due, or such as are accruing and will certainly become due under the par- 
ticular tenancy. It does not fix the lien on the tenant's property for any 
rents that may possibly become due for another term or tenancy, whether 
such term be created by contract or holding over. 

3. CASE DISTINGUISHED.— This case distinguished from Fowler v. Ripley, 15 
Wallace, 328, and Webb v. Sharp, 13 Wallace, 14. 

4. MorTGAGE— LANDLORD'S LIEN.— When a tenant from month to month mort- 
gages personal property to another, and the rent due his landlord for the 
month ip which the mortgage is executed has been paid, and the property 
remains upon the premises by permission of the mortgagee from month to 
month, the lien of the landlord is subordinate to that of the mortgage, 


Arprrat from Waller. Tried below before the Hon. Wm. ¥, 
Burkhart. 

This was a proceeding under the statute for the trial of the right 
to two billiard tables valued at $550. The case was tried below 
upon the following agreed statement: 
“Tne Hempstreap Rear Esrare, Burp- } 

inc & Banxine Association Nos. 398, 399. 
WS. f In District Court. 
N. Cocuran. 

“Tn these cases it is agreed that the two cases may be consoli- 
dated, and tried as one case upon the following agreed statement; 

“The plaintiff had rented to J. W. Ellison a store-house in Hemp- 
stead, at a monthly rental of $50, to be paid monthly in advance on 
or before the 1st day of each month. There was never any definite 
agreement as to the length of time the renting was to continue. 

“Under this agreement, Ellison has been occupying the house 
since 1877, and had during all this time, among other articles of 
furniture in the house, the two billiard tables and fixtures involved 
in these cases, that is, up to the time of the levy by the sheriff. 

“On the 4th day of September, 1879, Ellison executed to N. 
Cochran and K. Collins a mortgage with power of sale upon these 
two billiard tables and fixtures, which was duly recorded, on the 
25th of September, 1879, in Waller county, Texas, and was to secure 
$500 due February 1, 1880. 
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“Ellison continued to occupy the house, and on the 20th day of 
November, 1880, there being due the rent for September and Octo- 
ber, 1880, $100, plaintiffs instituted suit in justice’s court and suel 
out a distress warrant, which was on said 20th November, 1880, by 
the sheriff of Waller county, levied upon the two billiard tables in 
suit, with fixtures, etc., which were then in said rented house. On 
November 30, 1880, plaintiff had judgment against Ellison for the 
amount sued for and foreclosure of his lien on the billiard tables, 
etc., with order of sale, etc. On December 1, 1880, plaintiff insti- 
tuted suit in said justice’s court against Ellison for the rent for 
month of November, 1881, $50. Distress warrant issued same 
day and leviec December 2d on the same property, viz., the two 
billiard tables, which the sheriff held under the former levy. On 
December 27, 1880, plaintiff had judgment against Ellison for the 
amount of his debt and foreclosure of the lien on the property, with 
order of sale, ete. On the 7th day of January, 1881, orders of sale 
issued upon each of said judgments, and thereunder the property 
was advertised for sale, but further proceedings were prevented by 
the claim of the defendant N. Cochran, who claimed the property 
and filed his claimant’s bond and affidavit, when the property was 
delivered up to him by the sheriff. 

“Defendant N. Cochran claimed the property by purchase under 
the mortgage with power of sale executed to himself and K. Collins, 
September 4, 1879. 

“On the 11th day of November, 1880, the debt for which said 
mortgage was executed being due and unpaid, Cochran and Collins, 
as provided in said mortgage, took possession of said billiard tables, 
etc., but did not remove them from the rented house, but left them 
just as they were, in the possession and control of Ellison, under an 
agreement with him that he was to hold them for Cochran and 
Collins until the sale. Cochran and Collins at once advertised the 
property for sale, as provided in said mortgage, on the 22d day of 
November, 1880, and on the 29th day they were regularly sold under 
said mortgage, sale having been postponed to that day, N. Cochran, 
the defendant herein, becoming the purchaser, the proceeds of the 
sale of all the property included in the mortgage not satisfying the 
mortgage debt. 

“It is agreed that the sale under the mortgage was regularly and 
properly made, and that the levy of the distress warrant was regu- 
larly and properly made, and that the only issue in these cases is as 
to the priority of the liens of the mortgage or of the landlord for rent 
upon the property in question, under the foregoing facts. If the 
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mortgage lien is superior, the defendant is entitled to judgment: 
otherwise the plaintiffs are entitled to judgment. It is further 
agreed that there was on the premises no property out of which the 
rent could be made except that covered by Cochran and Collins’ 
mortgage. 

“The case is to be tried upon the claimant’s bonds, and this 
agreed statement, the claimant’s bonds being referred to for the 
amounts, etc., of plaintiff's judgment against Ellison and for the 
value of the property claimed. 

“A.J. Harvey and C. T. Boorn, ’ 
“Att’ys for Deft N. Cochran. 
“T. S. Reese, 
“For H. R. E. & B. Association.” 

The case was tried before the court without a jury, and judgment 
rendered for appellee. 

The only assignment of error was as follows: “The court erred 
in fendering judgment for appellee and against appellant, and in 
ruling that the jien of appellant as landlord was subordinate to the 
lien of the mortgage under which appellee purchased the property.” 


No briefs on file for appellant. 
A. J. Harvey, for appellee. 


Warts, J. Com. App.— But one question is presented by the rec- 
ord for determination, and that is as to the superiority of the two 
conflicting liens under which the parties are respectively asserting a 
claim to the property in Controversy. The claim of the appellant 
is based upon the statutory lien secured to the landlord upon the 
property of his tenant for rents due and to become due, while the 
appellee’s right is dependent upon amortgage. This mortgage was 
executed and duly recorded in Waller county, September, 1879. The 
rents for which the distress was had accrued for the months of Sep- 
tember, October and November, 1880. 

From the agreed statement it appears that Ellison’s tenancy was 
from month to month. That is, there was no stipulation as to the 
time he was to occupy the house, but there was a stipulation fora 
monthly rental, which was required to be paid the first day of the 
month. Under such circumstances the tenancy is from month to 
month. Wood’s Landlord and Tenant, pp. 18, 90. 

The proposition asserted by appellant is this: that without regard 
to the terms of the tenancy the statutory lien took effect upon the 
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property brought upon the premises by the tenant at any time 
during his occupancy, to secure any rent that might accrue dur- 
ing such occupancy, and that this. lien was superior to any mort- 
gage given upon such property while it was upon the rented prem- 
ises; that this is true notwithstanding all rents accruing prior, and 
for one year subsequent to, the execution of the mortgage, had 
been paid by the tenant. 

This is claimed to result from the language and spirit of article 
3122a of the Revised Statutes, which is as follows: “ All persons 
leasing or renting any residence or store-house or other building shall 
have a preference lien upon all the property of the tenant in said 
residence or store-house or other building for the payment of the rents 
due, and that may become due, and such lien shall continue and be 
in force so long as the tenant shall occupy the rented premises, and 
for one month thereafter,” ete. 

It will be observed that articles 3122a and 3122 of the Revised 
Statutes are legislative additions to title LVIII, which regulates 
rural or farm renting. An examination of its provisions clearly in- 
dicates the intention to limit the operation of the lien to a yearly 
renting. That is, the legislature did not intend to extend the lien, 
in its operation, beyond a leasing by the year. The latter clause of 
art. 3122) is as follows: “ The object of this and the preceding ar- 
ticle being to extend the operation of such law so as to include and 
protect liens on residences and store-houses and other buildings oc- 
cupied or used by tenants, and conferring on the owners thereof the 
same rights and privileges as are now conferred by law on other 
landlords.” 

In the case of Green v. Bear Bros. & Hirsch, decided at the late 
Tyler term, the lease was for a term of three years, the rent to be- 
come due and payable monthly on the first day of each subsequent 
month. After about eight months of the term had expired certain 
attachments were sued out against the tenants, on debts contracted 
in the purchase of merchandise made by the tenants. These writs 
were levied upon the property of the tenants then on the rented 
premises. At that time one month’s rent was due and another ac- 
cruing, and the landlord instituted proceedings by distress for the 
rent due and accruing, and also for all the prospective rent that 
might by possibility become due under the contract, claiming a 
preference lien upon the property of the tenants on the rented 
premises to secure the same. In a contest between the landlord and 
these attaching creditors it was held that the lien given by the stat- 
ute was for rents due and accruing, that is, such as would certainly 
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become due under the contract, and that the landlord in that cage 
had a preference lien upon the property to secure the payment of 
the rents then due and for the month then accruing, but not for the 
rents of the unexpired term, which might never hecnem due. It 
was also held that the lien given by statute in the renting of regi- 
dlences and other houses occupied the same position as the lien given 
in farm renting, and that neither extended beyond the end of the 
year. That under a contract like that then before the court the 
tenant might at any time abandon, and that the landlord could not 
maintain an action for specific performance, nor to recover the un- 
accrued rents, but that his remedy would be an action for damages, 

At the time the mortgage in this case was executed and recorded 
there was no rent due, and all rent thereafter accruing for twelve 
months was paid as it became due. There was then no charge or 
lien upon the property, for there was no rent due or accruing, or 
such as would become due under this monthly tenancy, but that 
was paid as it became due. Therefore no basis existed upon which 
to predicate any claim of a lien upon the property in favor of the 
landlord when the mortgage was executed. 

That provision of the statute, to the effect that the lien shall con- 
tinue and be in force so long as the tenant shall occupy the rented 
premises, prescribes the rule only where the lien has attached to the 
property of the tenant, by reason of rents due or such as are accruing, 
and will certainly become due, under the particular tenancy. It does 
not impose a charge in advance upon the property of the tenant for 
any rents that might by possibility become due for another term or 
tenancy, whether such term be created by contract or by the tenant’s 
holding over. 

In this respect our statute is unlike the act of congress regulating 
this matter in the District of Columbia, under which the cases of 
Fowler v. Raply, 15 Wall., 328; Webb v. Sharp, 13 Wall., 14; and 
Beall v. White, 4 Otto, 382, were decided. That statute provides 
that the lien will “ commence with the tenancy and continue for three 
months after the rent is due,” etc. 14 U. S. Statutes at Large, 
p. 404, sec. 2. 

In this case, at the time the mortgage was executed, the rent, for 
the then existing term, to wit, the month of September, 1879, had 
been paid in full. The tenant then, so far as the landlord was con- 
cerned, held the property free from any charge and unincumbered 
by any lien. He could have then removed it from the rented prem- 
ises, disposed of it by sale, or incumbered at will. 

It would seem that, under these circumstances, the mortgage 
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under which appellee claims occupies the same position precisely, 
with respect to the asserted landlord’s lien, as if the mortgage had 
been executed before the property had been brought upon the rented 

remises. In the latter case, certainly, it will not be contended that 
the statutory lien arising on account of rents accruing more than 
twelve months thereafter would take precedence of such mortgage. 
See Kennedy v. Davis & Bro., decided by the commission and 
reported in vol. 3, p. 503, Texas Law Journal. 

True, there is a class of statutory liens that are given precedence 
over existing mortgages, such as the lien given for repairing vessels, 
or to an agister for keeping and feeding cattle. Provost v. Wilcox, 
17 Ohio, 359; Case v. Allen, 21 Kans., 217. This is upon the prin- 
ciple that the mortgagee is as much benefited by the repairs of the 
vessel, or the feeding of the cattle, as is the mortgagor. Another 
good reason for the rule is, that the mortgagor being left in posses- 
sion, has the implied authority to incur upon the faith of the prop- 
erty whatever expense is necessary in its preservation. Jones on 
Chattel Mortgages, 474. 

No such reason exists in this case. The mortgagee is in no respect 
benefited by the acts out of which the landlord’s lien has its origin, 
noris the property preserved or enhanced in value by reason thereof. 

The conclusion reached by us is, that the right of the purchaser 
under the mortgage is superior to that asserted under the landlord’s 
lien, and that the judgment ought to be affirmed. 


AFFIRMED.! 
[Opinion adopted March 25, 1884.] 





T. P. Hottoway v. Leon & H. Bio. 


(Case No. 1661.) 


1, PARTIES — VENUE — JURISDICTION.— A mercantile firm in Galveston obli- 
gated itself to a member of a mercantile firm in Fayette county to release 
the said member of all claims against his firm and to guaranty him immu- 
nity against all creditors of his firm if he would release and convey his in- 
terest in the firm to his copartners, which he did. Afterwards, in a suit 
brought by a third party in Fayette county, for a firm debt, against all the 
members of the Fayette county firm, the retiring member asked that the 
Galveston firm be made parties to the suit, and that he have judgment over 
against the firm for any sum adjudged against him in the suit. The mem- 





‘Hon, R. 8S. WALKER, presiding justice of the Commissioners of Appeals, did 
not concur in the opinion. 
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ber of the Galveston firm appeared and pleaded to the jurisdiction of the 
court over him and interposed a general demurrer. Held: 

(1) The Galveston firm sustained no such legal or equitable relation to the 
plaintiffs as would have authorized a suit against them, even in Galveston 
eounty, where the members of the firm resided. 

(2) The Galveston firm was neither a necessary nor a proper party to the 
action. 

(3) There was no stipulation that the contract of the Galveston firm was 
to be performed in Fayette county. 

(4) The plea of the members of the Galveston firm, of the privilege of 
being sued in the county of their residence, was properly sustained, 

2. DISTINGUISHED.— This case distinguished from Legg v. McNeill, 2 Tex., 431: 
Garrett v. Gaines, 6 Tex., 446; Cooper v. Singleton, 19 Tex., 267, and other 
eases of that class, which are referred to in the opinion. 


Arrest from Fayette. Tried below before the Hon. L. W, 
Moore. 

Adiline Hotloway, jomed by her husband, F. H. Holloway, 
brought this suit in the district court of Fayette county, on the 22d 
day of January, 1883, against the appellant T. P. Holloway and 
against the firm of Heard, Tuttle & Holloway, composed of appel- 
lant and two others. The object of the suit was to recover the 
amount of a note made to plaintiffs by the appellant and indorsed 
by that firm. 

The defendant T. P. Holloway, in his answer to plaintiffs’ suit, 
asked that Leon & H. Blum be made parties, alleging that on the 
1st day of November, 1881, he was a member of the said firm of 
Heard, Tuttle & Holloway; that at that time said Blums, acting by 
their agent, S. M. Jenkinson, made a written contract with him by 
which they bound themselves unto him that they would uncondi- 
tionally release him from any judgment or judgments that then ex- 
isted, or that might thereafter be obtained, against the firm of Ieard, 
Tuttle & Holloway, as well as from their entire indebtedness, and 
would guaranty him entire immunity against any and all creditors 
of said firm; that said contract was made upon the consideration 
that he (Holloway) would release, convey and deliver to his former 
partners, Heard and Tuttle, any and alb interest he had in the business 
and property of the firm of Heard, Tuttle & Holloway ; that in pursu- 
ance of that contract he had conveyed and delivered his interest in 
said business and property to his former partners; that the con 
tract of the said Blums was to have effect after the provisions of a 
power of attorney therein referred to were complied with; that the 
provisions of the power of attorney had been complied with; that 
the claim of the plaintiffs was one of the claims against which the 
Blums undertook by their contract to protect and indemnify him; 
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that Leon & H. Blum were a mercantile copartnership doing busi- 
ness in Galveston, Texas, and composed of Leon Blum, Sylvian Blum 
and H. Blum, all of whom resided in Galveston, Texas; and he 
prayed that the partnership be cited by service upon some one or 
more of its said members, to appear and defend the suit, and that 
if plaintiffs should recover against defendants, then that he have 
judgment over against the said Blums. 

Service was had upon Sylvian Blum, and he only appeared and 
pleaded (1) to the jurisdiction of the court over the persons of the 
members of his firm; (2) a general demurrer; (3) a special demurrer, 
excepting to appellant’s pleading, because it failed to aver that he 
had paid the debt sued on; (4) a general denial; and (5) that the 
contract between his firm and defendant set out in his answer was 
obtained by fraud on the part of appellant. 

The court, at the request of the appellant, returned in writing and 
had it made part of the record, separate conclusions of facts and 
Jaw; and upon these gave judgment that plaintiffs recover of de- 
fendants $1,388.30 and the costs of the suit; and that Blums’ plea 
to the jurisdiction be sustained and the cause as to them be dis- 
missed. Tothis judgment appellant excepted, and appealed from it. 


Timmons & Brown, for appellant, cited; Freeman on Judgments 
(2d ed.), sec. 181, p. 192; Sayles’ Tex. Prac., sec. 188 an’ note; 
Sayles & Bassett’s ‘Pex. Pl. and Pr., sec. 280; Story’s Eq. Jus., sees. 
730, 850; Chapman v. Brown, 6 Johns. Ch., 406; Sedgwick on Dam- 
ages (4th ed.), top page 348 to page 358; Stewart v. Clark, 11 Mete. 
(Mass.), 348. 


W. I. Ledbetter, for appellee. 


West, Associate Justice.— The appellees were in no manner 
connected with the original suit against the appellant and others. 
They were not made parties to it. In fact, they could not have 
been properly made parties to it, as, under the allegations of the 
original petition, they sustained no such legal or equitable relations to 
the original plaintiffs as would have authorized a suit against them 
by the plaintiffs,even in the county of Galveston. They were then 
neither necessary nor proper parties to the action, under the facts of 
the case as developed on the trial. 

The contract of the appellees was to pay any judgment, or judg- 
ments, that had been or might be obtained against the firm of 
Heard, Tuttle & Holloway, as well as to pay their entire indebted- 
hess, and to guaranty said firm against all of their creditors. 
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None of the members of the firm of L. & H. Blum were residents 
of the county of Fayette. Their contract did not provide that it 
should be performed in that county. Cohen v. Munson, Tex. Lay 
Review, vol. 1, p. 233 (59 Tex., 236). They never surrendered by 
the terms of this contract with appellant the valuable privilege 
which the law gives them, of being sued in the county of their 
residence. 

Suppose the plaintiffs below had objected to the interjection into 
this suit, by the appellant, of this independent subject matter of 
controversy between the appellees and the appellant as improper and 
irrelevant to the issue between them and the appellant; the court 
would at once have put an end to it. 

The suit of the plaintiffs could not be delayed by this character of 
controversy between the defendant and a stranger to the plaintiffs, 

The law also gave the appellees the right to raise the objection 
to being made parties to this suit, instituted in a county distant from 
the county of their residence, and based on a contract to which they 
were strangers. They were in no sense parties to the instrument 
which formed the basis of the plaintiffs’ cause of action against the 
appellant. 

When thus dragged, unwillingly, into the courts of a county 
distant from the county of their residence, to answer to a suit 
founded on an obligation that they had never agreed to perform 
there, they at once pleaded the privilege, expressly given them by 
the statute, of being sued in the courts of the county of their resi- 
dence. 

The court at once sustained this plea to the jurisdiction of the 
district court of Fayette county, thus interposed, and promptly dis 
missed the case, so far as the controversy between the appellant and 
the appellees was concerned. 

This action of the court in the premises appears justified by both 
the law and the facts, and was right and proper under all the cir 
cumstances of this particular case. 

It is unquestionably true, that, in certain classes of cases, persons 
against whom the defendant would have a right of action, in case 
judgment may go against him, have sometimes been permitted by 
our courts to be made parties on the application of the defendant, 
and sometimes on their own application, and sometimes on the ap 
plication of the plaintiff, and also in other modes. The following 
cases are instances in which such action has been sometimes per 
mitted or tolerated: Legg v. McNeill, 2 Tex., 431; Garrett 0 
Gaines, 6 Tex., 446; Cooper v. Singleton, 19 Tex., 267; Iglehart» 
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Moore, 21 Tex., 504. See, also, 21 Tex., 545; Bailey v. Trammell, 27 
Tex., 325; Demaret v. Bennett, 29 Tex., 270; Denison ». League, 16 
Tex., 408-9; Williams v. Wright, 20 Tex: 502; Eecles v. Hill, 
13 Tex., 66; Peters v. Clements, 46 Tex., 123; Estell v. Cole, 52 
Tex., 178; Fleming v. Seeligson, 57 Tex., 532, 533, and cases there 
cited. 

These cases have all been carefully examined in this connection, 
and are all based on facts quite different from those proved to exist 
in this case. 

We have not at present the time necessary to show at length and 
in detail all the points of difference. In most of the cases, how- 
ever, the difference is quite marked. Several of the cases above 
enumerated arose under the process of garnishment. In some of 
the cases there was a well founded doubt as to whom the amount 
in controversy was due. In other cases questions arose as to the 
application of the purchase money of land. Sometimes the war- 
rantor in some form was made a party. Others rested on special 
equitable grounds, which being disclosed, the application was allowed. 

In most of the cases named above, the third person so called in 
did not,as the appellees did on this occasion, at once resist the appli- 
cation in limine; on the contrary, in several instances, the persons 
so introduced, as in Estell »v. Cole, supra, made no objection to 
being thus made a party to the litigation. In other cases, the third 
party appeared voluntarily, and asked to be allowed to become a 
party. 

In some of the cases, the objection to the introduction of a third 
party into the suit came from the plaintiff; in some cases the ob- 
jection was made by a co-defendant; the third party who was so 
called in insisting on his right to be heard. 

The case under consideration does not, in our opinion, conflict with 
any of the cases above referred to, or with any to which our atten- 
tion has been called. 

In this case the plaintiffs below are silent, and the parties sought 
to be introduced into the suit against their will by the defendant 
at once object to it, and interpose in their behalf their statutory 
privilege of being sued at their homes. 

Under all the facts of this case, as disclosed by the record before 
us, we are of opinion that there is no error in the judgment of the 
district court, and it is ordered that it be in all things affirmed. 


AFFIRMED. 
[Opinion delivered January 22, 1884, ] 
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Dan Troy v. Jonn V. Extis. 


(Case No. 1372.) 


1, Derp —Description.— A tract of land was conveyed by deed, which de. 
scribed it by metes and bounds, by the name of the grantee, and as “ contain. 
ing eight hundred acres, more or less.” It was transferred by seyeraj 
deeds to successive purchasers by the same description, except that the 
words ‘‘ more or less” were omitted. The last purchaser, B., sold to three 
parties; to one he conveyed an undivided interest of three hundred acres, 
to another an undivided interest of three hundred and fifty acres, and to 
another an undivided interest of one hundred and fifty acres, making in al] 
eight hundred acres. These three interests were purchased by C., who went 
into possession, and claimed the entire survey. B. afterwards sold all hig 
interest in the survey to D., describing it as an excess, ‘‘ more or less, above 
the eight hundred acres heretofore conveyed by this vendor.” The excess 
was about two hundred acres. In a suit brought by D. against C. to re 
cover that excess, held, that the deed to D. conveyed whatever excess in the 
survey there was over eight hundred acres, 


Apprat from Bee. Tried below before the Ion. H. Clay Pleas. 
ants. 

This suit was brought April 29, 1881, by appellant against appellee 
for an undivided interest in a tract of land in Bee county and for 
partition. The petition alleged that defendant owned eight hundred 
acres in the survey, and that the residue, supposed to be one thousand 
acres, belonged to plaintiff. Prayer for an order of survey to ascer- 
tain the precise amount of plaintiff’s interest, for partition, etc. The 
survey was described by metes and bounds. 

September 28, 1881, defendant answered by denying that plaintiff 
had any interest in the land. The cause was submitted to the 
court (without a jury) at September term, 1881. Judgment for de. 
fendant, and plaintiff appealed. 

It appears that the survey had been originally granted to Wash- 
ington Stevens. Stevens (the grantee) convey ed it to McInnis, de- 
scribing the land by metes and bounds, by the name of the grantee, 
and as containing “eight hundred acres, more or less.” McInnis 
convey ed to Dunn, describing the land in the same way, except that, 
in giving the number of acres, he omitted the words “ more or less. 

Dunn conveyed to [allow ay by the same description as the last, 
and referring to the previous conveyances down to himself. 

Afterwards, in June, 1860, Halloway conveyed to George O. Snell 
an undivided interest of three hundred acres out of the survey, de 
scribing the land conveyed as a “part of the Washington Stevens 
eight hundred acre survey ;” and to be so taken as to give the part 
conveyed a proportionate share of timber and water. 
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He next, in 1861, made a similar conveyance to John H. Uffy of 
three hundred and fifty acres out of the survey, describing it as 
“part of the eight hundred acre survey patented to Washington 
Stevens,” and making the same provisions as to water and timber. 
In 1869 he made a like conveyance to John A. Gregory of one hun- 
dred and fifty acres out of the survey, describing it ‘as a part of 
the eight hundred acre Washington Stevens tract,” and making the 
same provisions as to water and timber. 

Lastly, in February, 1881, Halloway conveyed by quitclaim to 
plaintiff ail his interest in the Washington Stevens survey, and de- 
scribes that interest as the ‘excess, more or less, over and above the 
eight hundred acres of said grant heretofore conveyed by this 
vendor.” 

But before this last conveyance the defendant had purchased the 
interest of the three preceding vendees (of Halloway), Snell, Uffy and 
Giregory, and was in possession of the land at the date of this suit. 

Plaintiff proved that the defendant, being in possession, had re- 
fused to allow him to make a survey of the land. He also proved by 
a practical surveyor that he (the surveyor) had from the field notes 
made a plat of the land and a calculation of its quantity, showing 
that it contained two hundred acres over and above the eight hun- 
dred acres conveyed by Halloway previous to his conveyance to 
plaintiff. ' 

There is but one issue presented in the four assignments of error, 
to wit, error in rendering judgment for the defendant, and in ren- 
dering judgment before ordering a survey. 


Iane, Payne and Beasley, for appellant. 
Lackey, Stayton & Kleberg, for appellee. 


Dervany, J. Com. Avr.— Our opinion is that there is error in the 
judgment of the court below. We copy the first proposition con- 
tained in appellee’s brief as presenting the probable ground upon 
which the court rested its action in the premises. It is as follows: 

“A person holding land under deeds from several grantors, which 
in the aggregate convey a specific number of acres, which have been 
preceded by a succession of deeds from the original grantee, each 
of which cailed for the preceding conveyance, and which conveyed 
a certain grant of land, describing it as containing a specific num- 
ber of acres more or less, it is a presumption of law that it was the 
intention of the various succeeding grantors to convey the entire 
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tract, and the last grantee would hold the entire tract, be it more or 
less.” 

This seems to us an exceedingly doubtful proposition. Counsel 
refer us to no authority. .They do not rest it upon any established 
principle of jurisprudence; but it is propounded rather as a rale of 
law, carrying upon its face the evidence of its authority. 

Presumptions of law, says Prof. Greenleaf, “are founded either 
upon the first principles of justice, or upon the laws of nature; or 
the experienced course of human conduct and affairs, and the con. 
nection usually found to exist between certain things. The general 
doctrines of presumptive evidence are not, therefore, peculiar to 
municipal law, but are shared by it in common with other depart. 
ments of science.” It does not occur to us that either the first prin. 
ciples of justice or the laws of nature have anything to do with this 
matter. And the experienced course of human conduct and affairs 
in this respect has hardly been sufficiently uniform to establish any 
definite rule on the subject of intention. 

This case is not to be decided upon presumptions of any sort. 
The deeds are before us, and we must look to the deeds to ascertain 
the rights of the parties who claim under them. There is no doubt 
about the meaning of the several conveyances, extending from the 
original grantee, Stevens, down to Halloway. They evidently 
intended to convey the entire survey. They describe it by the name 
of the original grantee, and by metes and bounds. They convey the 
land thus designated by name, and contained within those metes 
and bounds. It is true, they add as a part of the description the 
supposed number of acres. But this was of little consequence. It 
contributed little or nothing towards identifying the land conveyed, 
The title would have passed even if no number of acres had been 
mentioned, or even though the number had been wrong. Inasmuch 
as the subject matter had already been fully described by the name 
of the original grantee and the field notes, the misdescription as to 
the number of acres would have been rejected as fuls demonstratio. 
1 Greenl. on Ev., seo. 301. 

It is true that when land is conveyed by metes and bounds, but 
it is clear, either from the deed or from the facts attending the sale, 
that the parties intended a particular number of acres at a given 
price per acre,— in this case, if the tract described should contain a 
large excess, or materially fall short of the’ number of acres in- 
tended, the party injured may apply to a court of equity to correct 
the mistake. O’Connel ». Duke, 29 Tex., 299; Smith ». Fly, 24 
Tex., 345. If such circumstances had existed in the earlier convey- 
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ances, Halloway or Dunn or McInnis might, perhaps, bave resorted 
to this remedy. But Halloway’s vendees, Snell and Uffy and Greg- 
ory, could have no interest in this question and for the best of rea- 
sons. They bought, each of them, a specific number of acres out 
of a large survey; and if they got the quantity they each bargained 
for, it was of no consequence to them whether the larger survey 
contained eight hundred or eight thousand acres. It appears to us 
that by the earlier conveyances down to Halloway, the title to the 
entire survey vested in him. 

Let us suppose that, after Halloway had conveyed to Uffy and 
Snell, these two vendees had applied for a partition. Certainly no 
more land would have been set apart to them than they had bought. 
The residue of the survey, whether it contained one hundred and fifty 
acres or five hundred, would have remained to Halloway. A like 
result would have followed if the partition had been made after the 
conveyance to Gregory. The portion purchased by each vendee 
would have been set apart to him, and the residue would remain to 
Halloway. The title to this residue would pass by his conveyance 
to the plaintiff, and the defendant, under his deeds from Uffy, Greg- 
ory and Snell, would take only so much of the land as Halloway 
had conveyed to them. 

From the pleadings and evidence we think the plaintiff made a 
prima facie case for relief. The judgment should be reversed and 
the cause remanded. 


ReVERSED AND REMANDED. 
[Opinion adopted March 28, 1884.] 


Associate Justice Srayron did not sit in this case. 





° Racuart Morris v. T. & A. Geiseckre 
(Case No. 1604.) 


1, HoMESTEAD.— The husband has no power, directly or indirectly, to alienate 
property, a portion of the purchase money of which has not been paid, and 
which is occupied by his wife and himself as a homestead, unless his wife 
joins in the conveyance, or the same is done in good faith by the husband in 
settlement of the lien for unpaid purchase money. 

2. Same.—If the husband, who attempts without being joined by the wife to 

dispose of the homestead, under pretense of satisfying the claim for unpaid 

purchase money, acts in bad faith when no necessity for sale exists, and 
with the purpose to deprive his wife of her homestead right, his act conveys 
no title as against the wife to purchasers with notice. See statement and 
opinion for such a case, 
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Arrrat from Washington. Tried below before the Hon. I, p 
McFarland. 

The following statement of the case by appellant’s counsel was 
adopted by appellee: 

“This suit was filed in the district court of Washington county, 
22d day of September, 1879, by Rachael Morris, a married woman, 
against her husband, Ben Morris (who refused to join her), and F, & 
A. Geisecke, to recover from I’. & A. Geisecke her homestead, alleged 
to have been sold them by said Ben Morris without her consent, 
The defendant filed a general demurrer to plaintiff's amended and 
supplemental petitions, which was sustained by the court and judg. 
ment rendered for the defendants. 

“ Appellant, the plaintiff below, alleged in her petition: That 
some time prior to January, 1878, she and her husband, Ben Morris, 
purchased a lot in Brenham from C. R. Breedlove, paying on the 
same something over $200, and executed their note for the balance 
of purchase money, $60; that they improved said lot and occupied 
the same as their homestead; that the said Ben Morris, in the spring 
of 1879, drove your petitioner from her homestead and refused to 
let her remain on the same with him; that some time in September, 
1879, the said Ben Morris sold the lot and improvements to F. & A. 
Geisecke for the sum of $150 (which was greatly below its real 
value), and made them a deed to the property. That the deed was 
made without the consent, against the will and over the protest of 
petitioner, and was not signed by her; that the note for $60 given 
to Breediove had been before this time reduced by payments to the 
sum of $40; that as soon as she heard of the sale of her said home- 
stead and the taking up of the unpaid purchase money note by said 
Geiseckes, she immediately went to the Geiseckes and tendered 
them the balance of the purchase money on said lot. 

“That the said F. & A. Geisecke conspired and combined with 
the said Ben Morris for the purpose of defrauding her of her home- 
stead, and bought the same from the said Ben Morris at a price 
greatly below its real value, when they knew that she had refused 
to join her husband in the sale of said homestead, and that she noti- 
fied the defendants before they purchased from Ben Morris that she 
would not join in the deed to her homestead. 

“©. R. Breedlove sold the property to appellant and her husband 
and took their note for $60 in part payment for same. Breedlove 
sold this note to E. P. Davis,and Davis to Geisecke, after he had 
purchased the property from Ben Morris.” 
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W. W. Searcy, for appellant, cited: Welch v. Rice, 31 Tex., 688; 
Gaylord v. Loughridge, 50 Tex., 577; Campbell v. Elliott, 52 Tex., 
158; Const., art. 16, sec. 50; R.S., art. 560; Bishop on Contracts, 
g3 194-196; Bumpon Fraudulent Conveyances, pp. 16-19; Austin v. 
Talk, 26 Tex., 129; Morris v. House, 32 Tex., 495; Cox v. Miller, 
54 Tex., 16; Williams v. Barnett, 52 Tex., 130; Zacharie v. Bryan, 
9 Tex., 276; Warren v. Bailey, 7 Tex., 519; Williams v. Warnell, 
98 Tex., 612. 


Breedlove & Ewing, for appellee, cited: 51 Tex., 159; 15 Tex., 
516; 16 Tex., 172; 6 Tex., 303. 


Srayton, AssocrarE Justice.— If the facts alleged in the petition 
are true, and they are so to be taken on demurrer, the property in 
controversy became the homestead of Ben Morris and the appellant, 
subject only to the payment of the balance of the purchase money. 

Such being true, Ben Morris had no power, unless joined by his 
wife, directly or indirectly, to alienate it, unless the same was done 
in good faith in settlement of the lien on the property for the bal- 
ance of the purchase money. 

The power of a husband, without being joined by his wife, in 
good faith, to adjust equities existing prior to the complete investi- 
ture of homestead rights, has been recognized in many cases. 
Farmer v. Simpson, 6 Tex., 304; Meyer v. Claus, 15 Tex., 518; 
White v. Shepperd, 16 Tex., 163; Clements v. Lacy, 51 Tex., 160; 
Gillum v. Collier and Richardson, 53 Tex., 593; Hicks v. Morris, 
57 Tex., 662; De Bruhl vw. Maas, 54 Tex., 474. 

This is a power, however, which must be exercised in good faith, 
and if it appears that the act of the husband in this respect be in 
bad faith, and with a view to do indirectly what he could not do 
directly, and this for the purpose of fraudulently depriving the wife 
of her homestead right, then, at least as to all persons who have 
notice of the husband’s evil design, the husband’s act can be of no 
avail. 16 Tex., 172; 51 Tex., 160. 

The petition in this cause renders it reasonably certain (and we 
must now take all of its averments to be true) that all of the ap- 
pellees combined to illegally deprive the appellant of her homestead 
claim or right. 

The greater part of the purchase money had been paid, the vendor 
of the land had transferred the note for balance of the purchase 
money, upon which only about $40 remained due, to another person, 
who was not demanding payment, and with whom the appellant 
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had made satisfactory arrangements to pay this balance in monthly 
instalments. 

F. & A. Geisecke were advised of the unwillingness of the appel- 
lant to the disposition of the property which the husband was seek. 
ing to make; they knew her rights therein, and yet, in the face of 
her protest, insisted upon consummating a contract, through the hus. 
band, by which the rights of the wife were to be destroyed; insisted 
upon paying money to the husband for the property, under circum. . 
stances which indicated to them that it was the intention of the 
husband to squander the little property which seems to have been 
acquired by the labor of the appellant, and thus defraud her. 

If it be conceived that the simple fact that a homestead has not 
been fully paid for deprives it of the homestead character and pro- 
tection as against any person other than one holding a lien acquired 
prior to the time the property becomes the home, then such concep- 
tion finds nothing in reason nor in the decisions of this court to rest 
on. Woolfolk v. Rickets, 41 Tex., 361. 

The petition states a good cause of action, and the demurrer 
should have been overruled and an inquiry made into the facts 
pleaded by the respective parties; and for the error of the court 
below in sustaining the demurrer the judgment is reversed and the 
cause remanded. 

ReEVERSED AND REMANDED. 


[Opinion delivered January 25, 1S84.] 





Mrs. E. J. Carrer v. Tue Town or LA GRANGE. 
(Case No. 1660.) 


1, DECLARATIONS — EVIDENCE.—In a suit between the surviving wife and an- 
other, she claiming by limitation land held by the deceased husband, the 
husband’s declarations as to the character of his possession are admissible in 
evidence. 

2. LimitaTion.— Occupancy of a street oralley of a town or city, by fencing the 
same up, is not adverse when such occupancy is by the permission of the 
town or city authorities. Such permission creates between the town or city 
and the possessor the relation of landlord and tenant. Suci a holding can- 
not afterwards become adverse so as to sustain a plea of limitation, until 
the possessor does some open, hostile act, clearly indicating his adverse 
claim; and this rule applies to the heir who continues the occupancy which 
was received from the ancestor. 


Arrrat from Fayette. Tried below before the Hon. L. W. 
Moore. 
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Phelps & Haidusek, for appellant, cited: Scoby v. Sweatt, 28 
Tex., 730; Page v. Arnim, 29 Tex., 72; Rev. Code, art. 3194; City 
of Galveston v. Menard, 23 Tex., 350, and City of Wheeling ». 
Qampbell et al., 12 W. Va., 36. 


Timmons & Brown, for appellee. 


Srayton, Associate Justice.— This action was brought by the 
town of La Grange against Mrs. E. J. Carter, to establish the right 
of the town to, and to have obstructions removed from, a street in 
the town which Mrs. Carter had inclosed, and to which she made 
claim. 

The appellant pleaded “ not guilty” and the statute of limitation 
of ten years. 

The cause was tried without a jury, and a judgment rendered for 
the appellee. 

It appears that as early as 1859 the street in controversy was 
fenced across, and perhaps inclosed, so far as it ran between certain 
lots which belonged to the husband of the appellee, either in his 
separate right or in community between himself and his wife, the 
appellant. It was thus inclosed by the husband of the appellant, 
who kept it in that condition until his death in 1867, since which 
time the appellant had kept up the inclosure and used and cultivated 
the street continuously. 

Mrs. Carter stated, as a witness, that she had claimed the street 
in her own right, and that she had never recognized the right of 
any one to open it or take possession of it since her husband’s death. 
She further stated that the possession she held was the possession 
received by her as survivor in estate of her husband. 

During the trial two witnesses stated that in the spring of 1867 
the authorities of the town of La Grange thought of taking steps to 
have such streets of the town as were fenced up opened, or to have 
from such persons as had fenced streets a recognition of the right 
of the town in the streets, and to have them opened, and that while 
this matter was talked of the husband of the appellant told them 
that he fenced the street in controversy by permission of the town 
council, and that he agreed to open it whenever the council de- 
manded or desired it to be done. This evidence was objected to, the 
objection overruled, and this is assigned as error. 

Weare of the opinion that there was no error in the ruling of 
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the court in this respect; for the declaration of the husband gaye 
character to his holding, and evidenced the fact that his possession 
was not of such adverse character as to put in motion the statute 
of limitation. Flanagan v. Boggess, 46 Tex., 337; Word »v. Drouthett, 
44 Tex., 365; Bradshaw v. Mayfield, 18 Tex., 21; Downer », Ford, 
16 Cal., 346; Wood on Landlord and Tenant, 5, 372; Wood on Lim. 
itation, 538, 556. 

This action was not brought until May 9, 1882, and it is claimed 
that the court erred in not sustaining the appellant’s plea of ten 
years’ limitation. 

The record does not make it clear whether the appellant’s owner. 
ship of the lots on each side of the street (which is admitted) comes 
through inheritance as the sole heir of the separate property of 
her husband, or whether she takes as the survivor of the community; 
the latter, however, is rendered probable by the testimony of the 
appellant, who says, “ The possession held by me was the possession 
received by me as the survivor in estate of my husband.” Such is 
the presumption. It is perhaps not material in which of these ways 
she held. : 

If the husband held by permission of the town council his hoid- 
ing was not adverse, and the relation between him and the town 
was practically that of landlord and tenant. 44 Tex., 365; 46 Tex., 
337; Wood on Landlord and Tenant, 5, 372; Wood on Limitation, 
538, 556. 

This being true, his holding could not have become adverse to the 
town without some open, hostile act indicating clearly an intention 
to claim adversely to the town. 44 Tex., 365; 46 Tex., 337; Wood 
on Limitation, 538, 539; Bigelow on Estoppel, 407. 

No such act is shown, and therefore the court was authorized to 
hold that the holding of the husband was not adverse to the town. 

The appellant took the possession which her husband held “as 
the survivor in the estate of her husband,” 7. ¢., the husband held 
permissively, was practically a tenant at will, and as he held so the 
appellant took; and it would be as much incumbent upon her, thus 
obtaining the possession by operation of law, to give some notice 
by acts or words of no uncertain character, of her intention to hold 
adversely to the town, before her holding could become adverse, as 
it would have been upon her husband, had he lived and remained in 
possession. 18 Tex., 21; Bufferlow v. Newsom, 1 Devereux (Law), 
209; Love v. Dennis, Harper, 48; Williams v. Bennett, 4 Ired. (Law), 
123; Grandy v. Bailey, 13 Ired. (Law), 221; Adams v. Groice, 30 
Miss., 397; Luce v. Carley, 24 Wend., 450; Morgan v. Larned, 10 
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Metc., 53; Rising v. Stannard, 17 Mass., 287; Toney v. Wilson, 51 
Ala., 498. 

It is true that a tenancy at will terminates upon the death of 
either the landlord or tenant, and in cases which might arise there 
would be much difficulty in holding that a wife, who remained in 
possession of property after the death of her husband, which he 
held strictly as a tenant at will, was such privy in estate as to pre- 
vent her assertion of adverse right after his death as any other 
stranger might. 

Under the facts of this case, however, no such difficulty arises; 
for the clear admission is made by the appellant that such posses- 
sion as she has she received through her husband; that she received 
it as the survivor of her husband’s estate. 

If she received the possession by and through her right as heir of 
her husband to his separate property, or through her right as sole 
survivor of the community, then she must hold just as her husband 
would have been compelled to hold, and, such holding of the hus- 
band being by the permission of the town, so must be hers, unless 
some act were shown by which the appellant, since the death of 
her husband, or by which her husband before his death, openly 
repudiated the right of the town and claimed adversely thereto. 

Under such admissions it perhaps would not be necessary to in- 
quire how the appellant took and held, but the inference from the 
admission of the appellant, and from the title shown, is very strong, 
that the lots contiguous to the street in controversy were community 
property, and that she claims the title to the street in the same right, 
by virtue of the occupancy during the life-time of her husband, as 
well as by her occupancy since that time. If this be true, it follows 
that a permissive possession taken during the life of the husband 
would fix the character of landlord and tenant not only upon the 
town and upon the husband, but also upon the town and the appel- 
lant; for the husband was but the representative of the community, 
and no member of it could acquire any right in the land by posses- 
sion, the entry having been permissive, unless it were shown by 
some act which clearly evidenced his intention while alive, or the 
intention of the appellant since his death, to hold adversely to the 
town. 

There is nothing in the record which evidences that any act was 
ever done or word spoken by the appellant or her husband which 
would give notice to the town of an intention to hold adversely. Hav- 
ing entered by permission of the town, such must appear before the 
holding could be adverse. 
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No such adverse possession being shown, it is unnecessary to con- 
sider what character of possession will put in motion the statute of 
limitations against a municipal corporation when a street is the sub. 
ject of controversy. 

There being no error apparent the judgment is aflirmed, 


ae AFFIRMED, 
[Opinion delivered January 25, 1884.] 





T. J. Newman v. Amanpa Farqumar. 
(Case No. 1605.) 


1. HoMESTEAD— Fact CASE.—See opinion and statement of case for facts 
under which it was held that the deed of the husband, made without the 
knowledge of his wife, to land on which he was at the time residing with 
his wife, and which he owned in common with children of a former mar- 
riage, passed no title as against the homestead rights of the wife. 

2. CHARGE OF CoURT.— Abstract propositions of law asked by counsel to be 
given as instructions to the jury, though correct as applicable to minor is- 
sues, should be refused when the law has been fairly presented in the main 
charge of the court, as their tendency is to distract the attention of the jury 
by giving undue prominence to such issues, 

. EVIDENCE.— When collusion was charged by the wife between her husband 
and his vendee of land, on which she claimed homestead rights, it was not 
error to exclude evidence of the husband’s declarations as to where his 
homestead was, when the time and circumstances under which they were 
made were not specifically stated, and when it was not shown that they 
were made in her presence, 

4, EVIDENCE.— When the husband in a suit by the wife is charged with having 
attempted, in fraud of her rights and without her consent, to dispose of the 
homestead, and of seeking by its abandonment to withdraw it from the pale 
of exemption, his declarations, made in the wife’s absence, cannot be given 
in evidence in his behalf or in that of his vendee, who bought with notice of 
the wife’s claim. 


oa 


Aprrrat from Washington. Tried below before the Hon. L. B. 
McFarland. 

The record showed that the defendant, Alfred Farquhar, was a 
married man in 1855, and that he then bought the land, now in the 
county of Waller, and moved on it, and established his homestead 
thereon, and lived on it continuously until December, 1870. On the 
30th of January, 1868, his first wife died, and: in 1869 he married a 
second wife (Miss E. J. Newman). In December, 1870, he left his 
Waller county place, leaving the same in charge of his children and 
sons-in-law, with instructions as to the management, occupancy, 
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etc. of the same, and moved on land in the county of Washington, 
which was the separate property of his second wife. In 1871 his 
second wife died, leaving surviving her one child, Charles Jonathan 
Farquhar, the issue of said marriage. Charles Jonathan Farquhar 
died about the 1st of November, 1871, leaving surviving his father, 
Alfred Farquhar, the defendant, three brothers of the half-blood, 
Samuel Farquhar, Alfred Farquhar, Jr., and Hugh Davis Farquhar, 
and two sisters of the half-blood, Elizabeth Roberson and Lucy A. 
Norwood. In 1874, and during his residence in Washington county, 
the defendant, Alfred Farquhar, married his third wife, the appellee, 
Amanda Farquhar, and remained in Washington county on the land 
in controversy until the latter part of the year 1879. On the 9th 
day of October, 1879, the defendant, Alfred Farquhar, joined by the 
brothers and sisters of Charles Jonathan Farquhar, deceased (of 
the half-blood), by their warranty deed of that date conveyed the 
land in controversy to plaintiff, T. J. Newman. Farquhar owned 
the land, the old homestead in Waller county, on the 9th of Octo- 
ber, 1879, and he had always kept a portion of his stock in Waller 
county during his stay in Washington county. He returned to his 
Waller county place soon after the sale to plaintiff, and was living 
thereon. Ile disclaimed all interest to the land in controversy in 
this suit. Amanda Farquhar was a sister of defendant Alfred Far- 

uhar’s first wife. Instead of going with her husband to his said 
place in Waller county, she remained on the land in controversy and 
was claiming homestead rights. 

It should also be stated that from 1870 to 1879 Farquhar and his 
wife remained continuously on the Washington county place, and 
were living there October 9, 1879, when he conveyed it without her 
knowledge, she not being asked to sign the deed. Her kusband left 
her during her sickness, giving her no notice of his intention to do 
so. Her child was born September 18, 1879, and the sale of the 
Washington county place occurred October 9, 1879. Farquhar 
would speak of his Waller county place as a home where he kept 
part of his stock; they would miss his stock, sometimes, from the 
Washington county place and then see them back again. The whole 
of the Waller county place was equally divided between the living 
children of Alfred Farquhar by his first wife some time during the 
year 1880. Thesuit was filed June 17,1880. Newman was acousin 
of Mrs. Farquhar and lived in the same neighborhood. 

The charges refused which were asked by appellant were as 
follows: 

“7. The husband, not the wife, designates and establishes the 
Vout, LX— 41 
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homestead; and when he establishes it, his homestead becomes the 
homestead of his wife and children. 

“8. If you believe, from the evidence, that the defendant Alfreg 
Farquhar established his: homestead on the land now in Waller 
county in the year 1855, and that, prior to the date of the sale of 
the land in controversy to plaintiff, he had never abandoned the 
same with intention not to return to it again, then you will find fop 
the plaintiff. 

“9. If, from the evidence, you believe that the defendant Alfred 
Farquhar established his homestead on a place now in the county 
of Waller in the year 1855, the burden of proof is upon the de. 
fendant, and she must show, beyond a reasonable doubt, the said 
Alfred Farquhar had abandoned hissaid homestead prior to the sale 
of the land in controversy to plaintiff, to entitle her to any home. 
stead interest in the land sued for. : 

“10. If you believe, from the evidence, that the defendant Alfred 
Farquhar owned two or more tracts or parcels of land at the date 
that he sold the land in controversy to plaintiff, and at that time he 
selected the place in the county of Waller as his homestead, he had 
the right to do so, and you will find for the plaintiff. 

“11. In order to determine whether there has been an abandon- 
ment of a homestead, when one has been acquired, two things must 
concur: ist. An actual abandonment or removal from such home- 
stead; and 2d. An intention to abandon such homestead; and no 
absence from such homestead will constitute an abandonment unless 
the proof also shows an intention to abandon the same.” 


Breedlove & Ewing and T. J. Newman, for appellant, on the 
admissibility of appellant’s declarations in evidence, cited: MeMil- 
lan v. Warner, 38 Tex., 415; Woolfolk v. Ricketts, 48 Tex., 37; 
Holliman v. Smith, 39 Tex., 361. 

On the alleged error in refusing charges asked, they cited: Shep- 
herd v. Cassiday, 20 Tex., 30; Gouhenant v. Cockrell, 20 Tex., 97; 
Mills ». Von Boskirk, 32 Tex., 360; Holliman v. Smith, 39 Tex., 362; 
Willis v. Matthews, 46 Tex., 484. 

On the rejection of testimony, they cited: DeGarca v. Galvan, 55 
Tex., 57; McKay v. Treadwell, 8 Tex., 176; Tucker v. Carr, 39 Tex, 
98; Eckhardt v. Schlecht, 29 Tex., 129. 


Seth Shepard and C. C. Garrett, for appellee, cited: Const., art. 
XVI, sec. 50; R.S., art. 560; Gibbs & Holliday v. Mayes, 4 Tex. L. 
J., 65; Willis v. Kirbie, 4 Tex. L. J., 23; Rogers v. Renshaw, 37 
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Tex., 625; Smith ». Uzzell, 56 Tex., 318; Battle v. John, 49 Tex., 
911; Kirkland v. Little, 41 Tex., 456; Carter v. Randolph, 47 Tex., 
376; Thomp. on Homestead Ex., §§ 470 and 474. 


West, Assocrate Justice.— The refusal of the court to give cer- 
tain instructions, asked by appellant, is assigned as error. Under 
the facts and circumstances developed on the trial of this case, we 
are of opinion that the district court did not err in declining to give 
the instructions asked. 

The main issue in the case was whether the homestead of the ap- 
pellee and her husband was in Washington or in Waller county or 
the 9th of October, 1879, the date of the deed of the husband of 
the appellee to the appellant, on which this suit was based. The 
question was not where it had been before that time, but where was 
it when the deed was executed. On this subject, the court, after 
stating the issue of its own motion, charged the jury: That the 
deed to appellant vested in him the legal title to the land in suit, 
unless it was, at its date, the homestead of appellee and her hus- 
band. He charged the jury, also, that the burden of proof was on 
appellee to show that the land in suit was, at the date of the deed, 
her homestead and that of her husband. He also expressly in- 
structed the jury that if they believed that, at the date of the deed 
of her husband to appellant, the land in suit was not the homestead 
of himself and wife, then they would find for the appellant. The 
court also, at the instance of the appellee, defined the homestead of 
the family to be the usual and habitual place of residence of the 
husband and wife and family. This, under the facts in evidence, 
presented the real issue in the case fairly enough for the appellant. 
He does not complain of any portion of the main charge of the 
court, or assign as error any of the instructions asked ‘by ap- 
pellee. While, perhaps, the instructions asked by appellant were 
not incorrect as abstract propositions, yet they were weil calcu- 
lated to give undue prominence to minor issues in the case and 
to distract, to some extent, the attention of the jury from the 
main issue, on the right determination of which the case de- 
pended. 

Nor did the court err in excluding the answer of the witness, 
Smith, to certain interrogatories propounded to him. The time 
when the declarations sought to be used were made is not suffi- 
ciently disclosed by the record, nor the circumstances under which 
they were made, nor does it appear that appellee was present. Nor 
do we think it was error in this case to exclude the evidence of New- 
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man and others as to the husband’s declarations concerning hig 
homestead. 7 

When we consider the attitude in which the husband in this ease 
stands to his wife as disclosed by the record, we do not believe hig 
declarations made in her absence, and under such circumstances, 
should be allowed to prejudice her rights. Smith v. Uzzell, 56 Tex, 
318, 319; Gee v. Scott, 48 Tex., 510; Eckhardt v. Schlecht, 29 Tex., 
132-135. 

Here he is charged in the pleadings with fraud and collusion with 
the appellant, and as acting in hostility to the interests of his wife, 
and there was much evidence introduced to sustain these aver. 
ments. 

In Smith v. Uzzell, above cited, the court says: “ If, however, the 
husband in fraud of the rights of the wife and without her consent, 
should seek by an abandonment to withdraw the homestead from 
the pale of exemption, he could have no power to do so.” 

Besides, we are of the opinion that the evidence excluded, in itself, 
was not of sufficient importance in this case to justify a reversal of 
the cause on the sole ground of its exclusion, even if the court had 
in this respect committed an error. 

The uncontradicted facts show that the appellee’s husband left 
the home where he and his first wife lived from 1855 up to 1868, 
when she died. That he married again in 1869, and in 1870 moved 
to the land in suit, and there lived untik the death of his second 
wife, and continued still to live there until 1874, when he married 
the appellee; that they continued to live on the land until the date 
of the deed to appellant, in October, 1879. There is no evidence 
that the husband ever resided in Waller county from the year 1870 
to 1879. The evidence shows that the appellee never at any time 
lived in Waller county, but resided with her husband on the land in 
dispute down to and after the date of his deed to appellant. It was 
the family residence, where she and her husband permanently and 
habitually resided, as man and wife, and where her child was born. 
It was also proved that appellee was never consulted as to the sale 
to appellant, and knew nothing of it when the sale was made. 

The proof was also uncontradicted to the effect that when appel- 
lee’s husband moved from Waller county, which was before he 
married her, he turned his Waller county home over to his married 
daughters and their husbands, and established himself in Washington 
county on the land in suit. 

It is also in evidence, that during the year 1880 (whether before 
or since this suit was brought the record does not show), appel- 
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Jee’s husband had divided and partitioned among his grown chidren 
his old home in Waller county. The record shows that the appel- 
Jant sustained such relation to the parties and those connected with 
them as to charge him with notice of the true state of affairs, nor 
does he pretend ignorance of the facts. 

We are of the opinion that the conclusions arrived at by the jury 
were well warranted by the evidence. The justice of the case has 
been reached, and we find no such error in the record as would 
authorize us to Cisturb their verdict. The judgment is affirmed. 


AFFIRMED. 





[Opinion delivered January 25, 1884.] 





Tue Gatveston Orn Co. v. Joun Matin. 


(Case No. 1774.) 


1. CHARGE OF CoURT.—See opinion for a charge of the court in regard to the © ‘a9 


manner in which a jury should proceed in estimating damages, which, _ 206s 
while not so clear and satisfactory as it should be, yet furnished the jury a “® wi. 
rule for their guidance which cannot be said to be inapplicable.to the ——— 
case,— for facts of which see statement. - 

2, PRACTICE — DAMAGES — CHARGE.— The better practice in suits for damages 
for personal injuries is for a party, who is disappointed with the terms in 
which the district judge has stated to the jury the rule to be followed in 
estimating damages, to at once ask him to give to the jury, in addition, a 
carefully drawn instruction embracing the rule to be followed in estimating 
the damages, as he believes it to be. 

8. CHARGE OF COURT.— See opinion for a charge asked and refused which was 
directed to the question of contributory negligence on the part of the em- 
ployee of a company, suing it for damages on account of personal injuries, 
which, though correct, yet the action of the court in refusing it afforded no 
ground for reversal, the substance of it having been given in the main 
charge to the jury. 

4, DAMAGes.— See statement of case for facts as to the character of personal 
injuries, for which $1,000 damages were awarded, and which were held 
not so excessive as to require a reversal, 


Arrrat from Galveston. Tried below before the Hon. W. H. 
Stewart. 

Suit by John Malin against the Galveston Oil Company to re- 
cover damages, alleged to have resulted to him by reason of injuries 
received in the performance of his duties as its employee in putting a 
leather beit on a pulley used in operating a part of the machinery of 
its mill. The injuries were received about February 26, 1883, and 
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were charged to have been due to defective machinery and the negli- 
gence of the company. Defendant answered by general demurrer, 
general denial, and special pleas, charging Malin with recklessness, 
negligence and disobedience of orders, and that the injuries com. 
plained of were due alone to his own fault, and not to defectiyg 
machinery or the company’s negligence. Verdict for Malin for 
$4,000 and judgment thereon. 
Appellee testified as follows: 
“The day I was hurt I was up stairs at my carpenter work, when 
I was sent for to put on the belt; and I put my work down and 
went down stairs to put on the belt; and while I was engaged in 
putting on the belt an open hook caught my sleeve and jerked me 
over the pulley; tore all the flesh off of my forefinger and thumb, 
etc. Don’t know how or when the hooks parted. It was not my 
duty to inspect the belt. It was the duty of the superintendent and 
engineer. I was attempting to put the belt on in the same manner 
I had always done, when I was injured. The beam to which the 
shaft and pulley are attached is about twelve feet high. There was 
no platform or anything to stand on while adjusting the belt to 
pulley. I had to geta lad ler, place it against the beam, climb up, 
stand with one foot on ladder and my knee on the beam, hold on to 
an upright pillar with one hand, stoop over and catch belt with the 
other, pull it up on pulley with my hand and press it on with my 
arm. When the belt is on the edge of the pulley it begins to move, 
and it takes a number of revolutions to complete the adjustment. 
The machinery was going at its full velocity when I was hurt; they 
did not slow up for me to put on the belt — they never slowed up 
for that purpose. The belt would be slipped off, some days as many 
as six or seven timesaday. ‘The belt was leather, about a foot wide 
and forty feet long, counting both ways — that is, twenty feet from 
point to point. Belt was fastened with metal hooks; there were as 
many as two fastenings, but can’t say how many more. I don’t know 
how the hooks parted, or when they parted. Came down immedi- 
ately upon being notified. Noone told me to puton the belt before 
the machinery was in motion. The superintendent did not warn me 
not to seize the belt near the hooks when putting it on pulley. No 
instructions were given me by defendant or any of its officers, on the 
occasion of my injury, to put the belt on before machinery was in 
full motion. It was the custom to put the belt on when machinery 
was in full motion when directed to do so. Anybody took belt off. 
Don’t know who took it off night before accident. I did not.” 
Mannetosky and another testified: “ Appellee acted in his usual 
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way in putting’on the belt; but for the open hook catching him the 
injury would not have ounereedl The belt parted (Counsel — not the 
hooks), and Malin fell to the floor senseless. He acted in his usual 
way in putting on the belt; they never slowed up the machinery to 
put on the belt. It was going with full speed.” 

Superintendent Itulme testified: “It was my duty to superintend 
the mill and its appliances. The belt was put on at no particular 
time. It was the plaintiff's contract and duty to put it on whenever 
directed. Ile performed the service for sixteen months continuously 
before the injury occurred. In that period no accident happened. 
He was a skilled hand and did his duty well. It was his duty to put 
onthe belt whether the machinery was going fast or slows; and he 
often performed that service when it was going at its best velocity.” 

Hulme, cross-examined by appellee: “ All the belts in the mill are 
connected by metal hooks, except belt on main wheel. There are 
no hooks made for that character of belt. It is fastened with twang 
leather. Belts of all sizes are fastened with twang leather, and some 
prefer them to metal hooks; but I do not. If the belt had been 
fastened with twang leather, of course there would have been no 
parted hooks to have caught him. Loose pulleys are used when 
belts are to be shifted often, and are safe. There is no danger in 
handling a loose belt. By pulling or pushing the lever of a loose 
pulley the belt is shifted on or off the fixed pulley. Loose pulleys 
are only used when the belt has to be shifted many times a day — 
every few minutes. They are used about very delicate machinery. 
The accident could not have happened if the pulley had had 
a loose pulley, The belt was put on by plaintiff some days half 
a dozen times. The machinery is never slowed up for that pur- 
pose. Loose pulleys are not used in mills like defendant’s. It was 
my duty to superintend mill and appliances.” 

Another witness for defendant testified that plaintiff put on the 
belt whenever requested, and that they never slowed up for him to 
put it on. 

There was a conflict of testimony as to whether plaintiff was 
ordered to put on the belt before the machinery was in full motion. 

The reference in the opinion to those portions of the main 
charge which obviated the necessity of giving the charge refused 
renders it unnecessary to give the main charge in full. 


ITume & Shepard, for appellant, cited on the refusal to give 
charge asked: G., H. & S. A. R. Co. v. Delahunty, 53 Tex., 211-12; 
Tex. M. R. Co. v. Whitmore, 58 Tex., 289; Wabash R. Co. v. 
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McDaniels, 107 U. S., 458, 463; D. C. Rules, 60 a; Wood’s Master 
and Serv., secs. 418, 419, last sentence on p. 800, 332; Shearman & 
Redf. on Negligence, sec. 90; Hoffman »v. Chicago R. Co. (Mo.), 17 
Cent. L. Jour., ‘No. 5, August 9 2, 1883, 97, 98; Wright v. N. Y.0. RB, 
Co., 25 N. Y., 566; R. R. Co. v. Troesch, 68 Ill, 547-8, 551-3; Kang 
v. Stuart, 1 Daly (N. Y.), 436; W onder v. Balt. Re. Co., 39 Ma. 
416-20; Beaulieu v. Portland Co., 48 Me., 295-6; McMillan ». Sara. 
toga R. Co., 20 Barb., 449. 

On their proposition that appellee could not recover unless it wags 
shown that appellant was negligent in the selection of machinery 
and appliances, whereby the injury occurred, they cited: G., H. & 
8. A. Re Co. v. Lempe, 1 Tex. Law Review, 117; Davis v. D. &M, 
R. Co., per Cooley, J., approving Mad River R. Co. v. Barber, § 
Ohio (N. S.), 564; 20 Mich., 125-6; Loonam v. Brockway, point 
stated in syllabus; 3 Rob. (N. Y.), 74; O'Connell v. Baltimore & 
Ohio R. R. Co., 20 Md., 220-2. 


Frank M. Spencer and John T. Harcourt, for appellee. 


West, Associate Justice.— The merits of this case have been very 
carefully and fully presented to us both in oral argument and 
printed brief. 

The first assignment of error to which our attention has been 
called relates to certain supposed defects in the main charge of the 
court, in its instructions to the jury, as to the manner in which they 
should proceed in estimating the damages (if any) sustained by the 
appellant. The paragraph to which objection is specially made is 
as follows: “In case you believe, from the evidence, under the 
charge of the court, that the plaintiff is entitled to recover damages, 
in estimating such damages you will estimate the damage by the 
loss which he has sustained. ‘And in estimating the amount of dam- 
age you will take into consideration the plaintiff's lessened ability, 
if any, to earn money, and the probable duration of such disability, 
including also his pain and suffering endured by the wounds.” 

This charge on this point is not quite as clear and satisfactory as 
it is desirable it should be, still it furnishes the jury a rule for their 
guidance in this matter that cannot be said to be inapplicable to the 
case. It might have been better for the court to have made the 
charge somewhat fuller and clearer on this subject, but it fairly 
enough furnished a reasonably safe guide to the jury in the case 
under consideration. 

In the last edition (1880) of Mr. Sedgwick’s valuable work on the 
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Measure of Damages, in cases of this character, it is said (2d vol., 
pp. 543, 544) in the text, that except in aggravated cases the relief 
inust be confined to compensation. In determining what is a fair 
and just compensation, it is said in the notes of the editor that the 
damages should, as far as a money standard can be applied to such 
case, be such as to compensate the injured party for such loss of 
time, medical bills, and like expenses, physical pain and also such 
mental distress as are fairly and reasonably the plain consequences 
to him of the injury. 

No additional instruction was asked by appellant on this point. 
In cases of this character, where it is not always easy for the court 
to furnish, in the hurry of the trial, to the jury a perfect and cor- 
rect rule as to how they shall estimate the damages, or in fact any 
rule that will not, to some extent, be subject to criticism, the safer 
and better practice is for the party who is disappointed with the 
terms in which the district judge has stated to the jury the rule to 
be followed in estimating the amount of damages sustained, to at 
once ask him to give the jury, in addition, a carefully drawn 
instruction, embracing the rule to be followed in estimating the dam- 
ages, as he believes it to be. See, also, the cases cited in 1 Suther- 
Jand on Damages (published in 1882), pp. 158, 159 (notes), as to 
elements of damage in cases of this character. 

In his second assignment of error the appellant brings in review 
the action of the district court in refusing to give the jury the 
fourth charge asked by the appellant. This instruction was intended 
to call the attention of the court specially to the alleged failure of 
the appellee, on the day when the injury was received, to obey the 
orders of his superior, as to the time when the belt was to be placed 
by him on the pulley. The charge in question, which the district 
judge declined to give, was as follows: 

“If you believe, from the evidence, that there was greater risk of 
danger in putting the belt on the pulley when the machinery was 
being propelled by the full force of the engine than there was when 
the engine had not attained its power and the machinery was just 
beginning to move, or was running slowly; and that plaintiff, on 
the particular occasion named in his petition, was instructed by 
defendant, or its superintendent, or its engineer, to put the belt on 
the pulley when the machinery was first put in motion, or was mov- 
ing slowly, and that plaintiff did not obey said instruction, but 
delayed putting on the belt until the engine was exerting its full 
force upon the machinery, the plaintiff is not entitled to recover, 
and you will find for the defendant.” 
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This instruction was in the main a correct enough presentation to 
the jury of one of the issues in the case, and one which it was proper 
for them to take into careful consideration, in connection with the 
question of negligence charged upon the appellee. 

The judge, we are inclined to believe, from a careful examination 
of the case, refused to give the instruction asked because he was of 
opinion that the substance of it had been already embraced in his 
main charge to the jury. We think that the court did not commit 
any material error in coming to such a conclusion, and therefore 
declining to give the instruction under consideration. The court, in 
its charge to the jury, in one paragraph, stated to them that if they 
believed from the evidence that the appellee’s injuries were the 
result of his disobedience of the orders of his superior in the man. 
ner of putting the belt on the pulley in question, then they should 
find forappellant. It is true that this portion of the charge did not 
in so many words call the attention of the jury to the issue as to 
appellee’s disobedience of orders, as to the time when he was to 
place the belt on the pulley. It however called the attention of the 
jury to the subject of appellee’s disobedience of orders, and stated 
what the consequences to appellee would be if they found he had 
been guilty of disobedience of orders as to the manner of putting 
the belt on the pulley. 

In another paragraph of the charge, however, the court again 
calls the attention of the jury to the consequences to appellee if he 
has been guilty of disobedience of the orders of the superintendent. 
On this subject the court says, in substance, that it is the duty of 
the employee to obey the orders of the superintendent in operating 
the machinery in question. 

Again, in another portion of the charge, the court, on this subject, 
instructs the jury that where an employee is shown to have received 
injuries in the management of machinery, resulting from his disobe- 
dience of the orders of the superintendent, he cannot recover. This 
part of the charge plainly tells the jury that if they believe the 
appellee, at the time in question, disobeyed any order whatever of 
the appellant, given through its proper officer, and was injured as a 
consequence of such disobedience, he cannot recover. 

Taking all these matters into consideration, we are not prepared 
to say that the refusal of the court to give the instruction asked isa 
sufficient reason for the reversal of the case. 

The question of fact as to whether the appellee did or did not re- 
ceive any such order, and whether he did or did not obey it, and 
the consequences to him of such disobedience, were, on the whole, 
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fairly enough submitted for the consideration of the jury under the 
charge of the court. 

It is also strongly urged, as a ground of reversal, that the verdict 
was excessive. This was a matter that it was the special province 
of the jury to pass upon. The charge of the court submitted that 
matter fairly enough to them, and we do not feel authorized in dis- 
turbing the verdict on this ground. 

There are other errors assigned. These have also been carefully 
looked into, but it is not deemed necessary to consider them further. 
We think there was no serious error committed in the trial of the case 
in the district court. At least nothing serious enough to require a 
reversal of the case. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered February 27, 1884.] 
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M. A. RR. Auuen v. J. J. Woopson Et AL. 
(Case No. 1775.) 


1, LuntaTion.— It is necessary to prove payment of taxes to sustain the plea of 
five years’ limitation; but their payment may be shown like any other fact, 
by circumstantial evidence. Following Watson v. Hopkins, 27 Tex., 642. 

2, Same — EVIDENCE.— On a question of fact of this nature, which has been 
fairly submitted to the jury, and the presiding judge, under whose guidance 
and direction the case was tried, has heard and refused a motion for new 
trial, thus indorsing to that extent the correctness of the verdict, the 
supreme court will not set the verdict aside unless it is believed to be most 
manifestly wrong, unjust, and contrary to evidence. 

8, PracricE — TAXING CosTs.— When costs have been improperl? taxed in the 
district court the proper practice is for the party aggrieved to call, in some 
manner, the attention of the district court to the matter, and demand of the 
clerk, after the judgment is entered, a bill of costs, duly itemized, and taxed 
by him as the law authorizes. The party can then move in the district 
court to have costs retaxed, setting forth the proper items of costs, or he can 
move to strike from the bill the objectionable items. Unless some such pro- 
ceeding is had below the supreme court will not afford relief, when applied 
for on appeal for the first time. 


Arrrat from Houston. Tried below before the Hon. John R. 
Kennard. 

The only contest in the trial of this case in the district court was 
upon the issue whether or not appellee Woodson had so paid the 
tax due on the land he claimed as to sustain his defense under the 
five years’ statute of limitation; and as to that, the sole question 
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left in doubt by the evidence was: Had he so paid the tax for the 
year 1874? 

Appellee Woodson, to prove payment of the taxes for the yeap 
1874, relied on his own testimony. This was to the effect that he 
paid his taxes on the tract in controversy, and all of his lands, for 
1874, and every other year. A cross-examination elicited the fur. 
ther fact that he had no recollection of having paid taxes on the 
land for the particular year; that he could produce no receipt or 
other fact torroborative of his statement; but was in the habit of 
paying his taxes promptly when called upon by the collector, accord. 
ing to the demand made, and according to the assessment roll, 
To meet this evidence appellant brought forw ard the assessment roll 
for 1874, and also a certificate from the comptroller’s office, from 
which it appeared that this land had not been assessed; and intro- 
duced the collectors, who received the taxes during all of that period, 
to prove that none were collected that were not assessed on the rolls, 

Appellee stated that he always rendered to the officer a list of hig 
lands, and offered evidence to prove that the assessor for 1874 was 
incompetent and made mistakes; sought to establish that be rendered 
this land, and the officer failed to enroll and assess it; and upon that 
hypothesis to found the claim that he was without faalt in the 
failure to assess. The court adopted that view so far as to charge 
that it was sufficient to meet the statute if he so rendered to the 
officer, and the latter failed to assess, and that appellee still vaid the 
tax. 


Nunn, Williams & Corry, for appellant. 
J. I. Burnett, for appellee. 


West, Assoctare Jcustice.—The main question in the case is, Did 
the proof authorize the finding of the jury that the appellee Wood- 
son had paid the taxes on the land, claimed by him in this suit, for 
the year 1574? 

This court has, on more than one occasion, in passing upon the 
question of the payment of taxes, as presented under the statute of 
limitation of five years, held that this fact is one necessary to be 
proved in order to sustain the plea; but the decisions are that it cam 
be proved like any other fact, by direct or legitimate circumstantial 
evidence. The law, it is said, prescribes no more stringent rule 
requiring proof of this fact by more certain or conclusive “evidence 
than is necessary to establish any other fact in the case. Watson ® 
Hopkins, 27 Tex., 642-3. 
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In the case above cited, it seems the only proof that was offered 
of the payment of taxes by the party pleading limitation was the 
introduction in evidence of a contract by which he obligated and 
pound himself to pay taxes on the land in suit. Yet the court said 
it was competent evidence for the purpose of showing, along with 
other facts, the payment of taxes, and was sufficient also for that 
purpose, if the jury from it believed that he, in fact, had paid the 
taxes. 

This case is cited with approval on this point in Ochoa v. Miller, 
59 Tex., 462, 463, decided at the last Austin term of this court. In 
the case last named, other authorities are also cited. 

The question as to whether the land in suit had in fact been ren- 
dered and assessed for the year 1874, the question as to whether the 
taxes had been actually paid or not, were all issues of fact to be 
submitted to the jury for their determination. 

Without going further into the consideration of the subject, we 
may remark that the evidence in the record does not fully and sat- 
isfactorily establish the fact that the land in question was not 
assessed even in precinct No. 1, for the year 1874, or that the taxes 
for that year were not, in fact, paid by the appellee Woodson. Lis 
receipt for this year may have been lost. The assessment of the 
property may have been in this case, as it frequently is in others, on 
several rolls, instead of one; there may have been an additional as- 
sessment roll, or possibly a supplemental tax roll; in short, the evi- 
dence by no means conclusively shows that there was not in fact an 
assessment of this property for the year 1874, and a payment of 
the taxes for that year. One of the witnesses, and a person com- 
petent, too, to judge, detailed in the presence of the jury the fact 
that the assessor, whose duty it was to place the land on the tax 
roll for 1874, was an incompetent person, and that many complaints 
of his mistakes were heard. 

Appellant’s view of the case has been very strongly and ingen- 
iously pressed upon our consideration. We are of opinion, however, 
that on questions of fact of this nature, where the question has 
been fairly submitted to a jury, and they have rendered a verdict, 
and the presiding judge, in whose presence and under whose guid- 
ance and direction the case was tried, has heard a motion for a new 
trial and refused it, thus indorsing to that extent the correctness of 
the verdict, that we ought not, under such circumstances, to set a 
verdict aside, unless we believed it to be most manifestly wrong 
and unjust, and contrary to the evidence. 

In regard to the sixth assignment of error, as to the action of the 
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court in giving judgment for all the costs in the case against the 
appellant, we do not think that the matter is properly brought be. 
fore us for revision by being merely assigned as error. 

The attention of the district court does not seem to have been 
called, in any manner, to the subject. It was not named in the mo- 
tion for new trial. No action of any kind was had there, with a 
view to its correction here, if the final judgment, in that respect, - 
was wrong. The proper and more correct practice, in reference te 
such matters, is for the party aggrieved to call in some manner the 
attention of the court to it and demand of the clerk, after the judg. 
ment is entered, a bill of costs, duly itemized, and taxed by him as 
the law authorizes. 

On the receipt of this the party can move in the district court to 
have the costs retaxed, setting out in his motion the proper items of 
cost, as was done in Morgan v. Haldeman, 20 Tex., 58, 59, or he 
can move, as was done in Stewart v. Crosby, 15 Tex., 513, to strike 
from the bill of costs the objectionable items. Unless this is done 
in some manner, as was in effect decided in the case of Castro », 
Illies, 11 Tex., 39, 40, this court will not notice the matter. 

As was said by Judge Lipscomb in the case last cited: “ We have 
nothing to do with the retaxation of costs, until action has been 
taken and a decision on the proceeding to retax costs in the court 
below.” See, also, to the same effect, Jones v. Ford, Tyler term, 
1883 (ante, p. 125). 

The judgment is affirmed. 

AFFIRMED. 


[Opinion delivered January 29, 1884. ] 
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(Case No. 1753.) 


1. PRACTICE — TRIAL BY JURY.— The plaintiff in a cause made affidavit under 


60 654 art. 1438, Revised Statutes, and filed the same with the clerk, who placed 
63 474 the case on the jury docket. A year afterwards, when the jury list was 


about to be passed on in selecting a jury, the defendant objected to a jury 
trial, on the ground that the affidavit was made under art. 1438, Revised 
Statutes, instead of under art. 3067. Thereupon the plaintiff asked leave 
to amend his affidavit, so as to make it comply with the requirements of the 
statute, and offered to deposit the jury fee. Held, that a trial by jury 
should have been allowed. 
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Error from Orange. Tried below before the Hon. W. H. Ford. 
This suit was brought against the defendant railway company to 
recover damages for the killing of Clarence B. Berry, the husband 
and father of the plaintiffs, caused by the alleged negligence of the 
servants of the company. The circumstances under which the 
plaintiffs were denied a jury are sufficiently detailed in the opinion. 


John T. Stark, for plaintiff in error. 
E. P. Hill, for defendant in error. 


West, Associate Justice.— Under the facts disclosed by the bill 
of exceptions, the court erred in not allowing plaintiff a trial by 
jury. An affidavit was made under article 1438, Revised Statutes, 
and filed with the clerk when the suit was brought. A jury was, 
no doubt, at the same time demanded, and the clerk, in response to 
the affidavit filed in lieu of a cost bond and this supposed demand, 
placed the case on the jury docket, and it remained there until the 
case was called for trial. No question as to its right to be there 
was raised by any officer of the court, and the defendant alike re- 
maining silent. Matters stood this way when the cause was reached 
on the jury docket and called for trial. Without objection from 
any source, both parties announced ready for trial; a panel of six- 
teen jurors were in the box; the parties were furnished with the 
names of the jurors, and were in the act of examining the list to 
select a jury when the defendant, for the first time, raised an ob- 
jection to the case being tried by a jury. The objection was that 
the affidavit of plaintiff on file was made under article 1438, Re- 
vised Statutes, instead of being made under article 3067. Plaintiff 
at once asked leave to amend the affidavit so as to make it comply 
with the requirements of the statute. The court refused the appli- 
cation. Plaintiff immediately, the panel of jurors being still in the 
box, offered to, and did in fact, deposit, in cash, with the clerk 
the jury fee required, and demanded a trial by jury. The demand 
was again refused. The case had been for more than a year on the 
jury docket, and treated and considered by the court and the parties 
asa jury case. To grant plaintiff atrial by jury would not delay 
or work an injury or injustice to the defendant. Reversed and 
remanded. 

REVERSED AND REMANDED. 


[Opinion delivered January 29, 1884.] 
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Tue G., C. & Santa Fe R. R. Co. v. M. 8S. Epprys. 
(Case No. 1599.) 


BILLS OF EXCEPTION.— Bills of exception inserted in a statement of facts 
which under an order of court entered of record was permitted to be filed 
within ten days after the close of the term, cannot be considered. 


2. DaMaGEsS.— The occupant and owner of a lot adjacent to a street, along 


which a railway had been constructed, sued for damage done his property 
by the construction of the road. On the trial the court refused to give 
charge asked by the defendant, to the effect that the plaintiff could only 
recover when some actual physical damage was done to the lot by the con- 
struction of the road, and that the jury should reject from consideration all 
claim for damages based upon probable injury to occur from fire, from 
noise of trains, from probable running off the track of cars on the premises 
of plaintiff, and from probable scaring of horses. Held, that there was no 
error in refusing the charge. 


8. Same.— The right to damages for injury done to property adjacent to a street 


along which a railway track is constructed, when the city, having author- 
ity, had granted the right of way, is not restricted to cases where the street 
has been exclusively appropriated by the road, or where the road has been 
unskilfully constructed. R. R. Co, v. Odum, 53 Tex., 353, referred to and 
discussed, 


4, “DaMAGEs. — By art. 1, sec. 17, of the constitution of 1876, it is provided that 


‘*no person's property shall be taken, damaged or destroyed for, or applied 
to, public use, without adequate compensation.” Held: 

(1) The damage done to property by the construction of a railroad ag 
much entitles one to recovery as if the property had been destroyed, 

(2) It is not necessary that a railway along a street should exclusively ap- 
propriate it, in order to entitle an adjacent proprietor to damages for its 
construction. 

(83) When such road along a street inflicts such special injury on the abut- 
ting owner as to practically deprive him of the ordinary use and enjoyment 
of it, an action for damages will lie. Following Ashley v. Port Huron, 35 
Mich., 296; Pumpelly v. Green Bay R. R. Co., 13 Wallace, 166, and other 
cases cited. 

(4) When by the construction of the road the use of the street by the ad- 
joining owner is very greatly impaired, and the injury in this respect is one 
special in its character, and not one common to the entire community, an 
action to recover such special damages will lie. 

(5) In such case it is immaterial to inquire in whom the fee to the street 
was vested, when it is shown that it was dedicated to the use of the public, 
and the complainant, as the owner of adjacent property, has an easement and 
a substantial and valuable right in the street. In every such case, he who 
sustains special damage by the construction of a railway along it, has @ 
right of action, no matter where the fee is vested. 


5. CHARGE OF COURT.— See statement of case for a charge of the court ina 


suit brought to recover damages for injury sustained in the construction of 
a railway, concerning which there was mo such error as to require & 


reversal, 
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Aprgeat from Washington. Tried below before the Hon. I. B. 

McFarland. 
‘ M.S. Eddins brought this suit to recover damages done to her 
homestead lot, situated in the city of Brenham, by reason of the 
construction of defendant’s railway along a street in front of the 
lot. 

Defendant alleged the building of the road in a careful and 
skilful manner, under authority conferred by its charter and by an 
ordinance of the city of Brenham; that the fee of the street was 
not in plaintiff, and that it had become the property of defendant 
by conveyance from A. H. Rippetoe, the original proprietor, who 
laid off the addition to the town. Defendant also alleged the pur- 
chase of twenty feet of ground along the street and its addition to 
the width thereof. 

It denied the exclusive appropriation of the street, and alleged 
that it was still left open and free to the use of plaintiff and the 
public. 

Judgment for plaintiff for $800. 

The facts are clearly indicated or stated in the opinion. The 
main charge of the court was as follows: 

1. “This is an action brought by plaintiff to recover damages 
alleged to have been done to plaintiff’s property, in its value, use 
and occupation, by the building of defendant’s road along West - 
street, just in front of plaintiff’s property, and across Academy 
street, near plaintiff's premises, situated in the town of Brenham. 

2. “The defendant pleads: Ist. A general denial. 2d. That de- 
fendant had purchased the fee in the street known as West street 
from A. I. Rippetoe and others. 3d. That defendant had obtained 
the right of way along West street from the town council of the 
city of Brenham, and that said West street crosses Academy street. 

3. “If the jury believe from the evidence that West street had 
been laid out and dedicated to public use before plaintiff purchased 
her lot, and that said lot abuts on said West street, and that said 
lot was sold her with reference to the use of said street, then said 
Rippetoe and others could not sell said street, and the railroad com- 
pany took nothing by such conveyance. 

4. “The town council of the city of Brenham had the authority 
to grant the right of way to said railroad company along’ said 
West street; but the company were bound to exercise that right of 
Way in such manner as not to injure the property abutting on said 
street. 


5. “The question for the jury to determine is, has the plaintiff's 
Vout. LX — 42 
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property been permanently damaged by the building and use of the 
defendant’s road. 

6. “The burden of proof is on the plaintiff, and she must prove 
affirmatively, to the satisfaction of the jury, that her property has 
been permanently damaged by the building and use of said road, 
and the amount of such damage. 

7. “If you believe from the evidence that the plaintiff's property 
has been permanently damaged by the building and use of the de. 
fendant’s railroad, you will find for the plaintiffs and assess the dam. 
ages as you may feel warranted by the proof in the case, not to 
exceed the amount claimed in the petition. 

8. “If you are not satisfied from the evidence that the plaintiff 
has suffered damage to the property by the building and use of said 
railroad you will find for the defendant. 

(Signed) “T. B. McFartanp, 
“ Judge 32nd Jud. Dist. of Texas,” 


Hume & Shepard, for appellant, on the refusal of the court to 
give the second instruction, cited: Rev. Civil Stat., arts. 4170-4178; 
H. & T. C. R’y Co. v. Odum, 53 Tex., 843; Victoria v. Phillips, 55 
Tex. (4 Tex. L. J., 534); Rio Grande R. Co. v. Brownsville, 45 Tex, 
88; Transportation Co. v. Chicago, 99 U. 8., 635; Barnes v. Keokuk, 
94 U. S., 341; Railroad Co. v. Richmond, id., 529; Shearman & 
R. on Negl., $$ 370, note, 371; 2 Dillon Munic. Corp., $$ 555-6; id, 
§§ 576-7; Cooley Const. Lim., 542 to 555 and notes; 1 Thompson 
on Neg., p. 358, § 23; Field on Damages, $$ 43, 44; Cooley on Torts, 
615 et seqg.; Addison on Torts, 1040; Weeks’ Damnum Absque 
Injuria, §§ 4 and 8; Pierce on Railways, pp. 223-241; Sedgw. Const. 
and Stat. Law, 454 ef seg. and notes; Sedgw. Meas. Dam., side p. 
566; Grand Rapids R’y Co. v. Heisel, 38 Mich., 62 (51 Am., 306); 
Killinger v. Forty-second St. R’y Co., 50 N. Y., 206; People v. Kerr, 
97 N. Y., 188: Drake v. Railroad Co., 7 Barb., 508; Williams ». 
N. Y. C. R. R., 16 N. Y., 97; Hatch v. Vermont C. R’y Co., 25 Vt, 
49; Stone v. Railroad Co., 68 Ill, 394; Chicago Railway Co. # 
McGinnis, 79 IIll., 269; Stetson v. Railroad Co., 75 Ll. 74; Smith o. 
Boston, 7 Cush., 254; Walker v. Railroad Co., 103 Mass., 10; Pres: 
brey v. Railway Co., id., 1; Attorney Gen. v. Railroad Co., 12% 
Mass., 515; Imelay v. Railroad Co., 26 Conn., 249; Fellows v. New 
Haven, 44 Conn., 240; S. C., 26 American Rep., 447; Elliott ». 
Railroad Co., 32 Conn., 579; Radcliff ». Mavor, etc., Brooklyn, 4 
N. Y., 195; Cadle v. Railroad Co., 44 Iowa, 11; Ross v. Clinton, 46 
Iowa, 606 (26 Am. Rep., 169); Hendessbote v. Ottumwa, id., 658 
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(id., 182) ; Smith wv. Alexandria, 33 Gratt., 208 (26 Am. Rep., 788); 
Rex v. London Dock Co.,5 Adolph. & E., 163; 31 Eng. Com. Law 
Rep., 566; Hammersmith vw. Brand, L. R., 4 H. L., 178; Rickett ». 
Metropolitan R’y Co. L. R., 2 HW. L., 175; Glasgow Railroad Co. 2. 
Hunter, L. R., 2 H. L., 78; Penny v. Railroad Co., 7 E. & B., 660; 
s 6.26 L. J. (C. B.), 225; Caledonia Railroad Co. v. Ogilvy, 2 
McQ., 229; Rex v. Bristol Dock Co., 12 East, 429; Duke of Buc- 
cleugh v. Metropolitan Board of Public Works, L. R.,5 H. L., 418. 


Offa L. Eddins, for appellee, on the refusal to give the sixth in- 
struction asked by appellee, cited: Mills on Eminent Domain, 
§ 163; Cooley on Const. Lim., note 1 [*566]; Somerville & Eaton 
R. R. Co. ads. Doughty, 22 N. J., 495; Redf. on R’y, subdivision 11 
of § 82 [pp. *843-4]; 20 Am. Rep., 220 (55 N. H., 413); Elizabeth, 
L. & B.S. R. R. Co. v. Combs, 19 Am. Rep., 74 (10 Bush, 382); Stone 
v. F., P. & Northwestern R. R. Co., 18 Am. Rep., 559 (63 LIL, 394); 
2 Mete., 149. 

On the doctrine contained in the second instruction refused, he 
cited: Sec. 17 of art. 1 of Const. of Texas, adopted in 1876; Gulf, 
Colorado & Santa Fe R’y Co. v. Myra Graves, 1 vol. Tex. Law Re- 
view, p. 8; E., L. & Big Sandy R. R. Co. v. Combs, 19 Am. Rep., 
67 (10 Bush, 382); Mills’ Em. Domain, § 200; City of Elgin ». 
Eaton, 25 Am. Rep., 412 (83 Ill, 535); Johnson v. City of Parkers- 
burg, 37 Am. Rep., 779 (16 W. Va., 402); Cent. B. U. P. R. ». 
Twine, 33 Am. Rep., 203 (23 Kan., 585); Stone vw. F., P. & North- 
western R. R. Co., 18 Am. Rep., 556 (68 ITil., 394); Stack v. City of 
E. St. Louis, 28 Am. Rep., 620 (85 IIL, 377); Carli v. Still. St. R’y 
& Trans. Co., 41 Am. Rep., 290 (28 Minn., 373). 


West, Assocrare Justice.— The bills of exceptions reserved on 
the trial of this cause are all incorporated in the statement of facts. 
The statute and therules prescribed by this court alike require all 
bills of exceptions to be settled and filed during the term. R.S 
arts. 1363, 1364; Rule 53, District Court. 

By order of the court in this case, the time for preparing the 
statement of facts was extended until ten days after the final ad- 
journment of the court. Under this authority, the statement of 
facts was prepared after the court adjourned and within the ten 
days allowed. But the bills of exception inserted in the statement 
of facts, being thus signed out of term time, cannot under the law 
be considered. See Lockett ef al. v. Schurenberg, decided at this 
term (see ante, p. 610), where all the cases on the point are collected. 


“. 
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Most of the questions, however, that were intended to be saved 
by these bills are raised by the sixth instruction asked by appellant, 
and refused by the court. By that instruction the court was asked 
in substance, to direct the jury, in making their estimate of the 
damages, if any, sustained by appellee from the construction and 
operation of appellant’s road along West street and across Academy 
street, to reject entirely from their consideration all the testimony 
of the witnesses going to show injury or damage resulting to 
appellee from sparks of fire from the engines of appellant, smoke, 
cinders, unusual noises arising from the ringing of bells, the sound. 
ing of steam whistles and other annoyances of a like charac. 
ter. 

There are no doubt a number of cases decided by courts of high 
authority, which have held that the elements of damage above 
enumerated are too remote, too indirect and inconsequential and 
general in their character, and therefore ought not to be taken into 
consideration by the jury in making up their final estimate of the 
damage caused by the continued presence and operation of a steam 
railway along a street or highway. 

The weight of authority, however, seems to sustain the ruling of 
the court below in permitting the evidence under consideration to 
go to the jury. 

In a work treating very fully and at great length of the law of 
damages, published as late as the year 1883, many of the cases on 
this question are grouped, and the rule is deduced from them that 
the increased exposure to fire by constructing and operating steam 
railways through streets near buildings and through fields is perti- 
nent evidence, and ‘that these matters may be allowed to be proved 
to show damage by the depreciation in value of the property so 
exposed. Vol. 3, Sutherland on Damages, pp. 456-37. 

In support of his views on this point, the author cites cases from 
the states of Massachusetts, Ohio, New Jersey, New Hampshire, 
Maine, Illinois, Minnesota, and also from Pennsylvania, the recent 
case of the Wilmington, etc., R. R. Co. v. Strifer, 60 Pa. St., 374 
Many other authorities also besides these can be found to the same 
effect. 

The same writer also lays down the rule, that, in estimating dam- 
ages in cases of this character, all the positive inconveniences, re 
sulting from the sounding of whistles, the rattling of trains, the 
jarring of the ground, or from the smoke of the locomotive, should 
be estimated, excluding, however, in all cases, all common or indirect 
damage; that is, such damage as affects the owner equally in col 
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mon and no more with all the members of the community. 3 Suth- 
erland on Dam., p. 437. 

Nor do we think, taking the facts of this case into consideration, 
that the district court can be fairly said to have committed any 
serious error, if any at all, in refusing to give the second instruction 
asked by the appellant. That instruction was to the effect that the 
city council of Brenham had the power to grant the right of way 
along the street in question, and that the appellee could not recover 
damages in this case of the appellant, unless the street had been 
eeclusively appropriated by the appellant, or its road had been con- 
structed in an unskilful or negligent manner. 

There is no doubt, as Judge Gould remarks in the case of The 
H. & T.C. R. R. Co. v. Odum, 53 Tex., 353, that there are a num- 
ber of authorities to the effect that ordinarily such an addition to 
the use of a street as the laying in it of a road-bed and track for 
a railway, to be operated by steam, if authorized by the proper 
authorities, gives the adjacent lot owner, of itself alone, no right 
to compensation, although his easement in the street be thereby 
partially impaired and his lots, in consequence, rendered somewhat 
less valuable. 

The decisions in this connection referred to by Judge Gould were 
made in states having in their constitutions provisions as to the 
taking of private property for public use, similar to those contained. 
in the constitution of the United States and our own constitutions 
of 1845 and 1869. See, also, in this connection, the case of the 
Metropolitan Compress Co. v. Alley (Tyler term, 1883). Even under 
those constitutions the books show that all the cases, without excep- 
tion, lay down the rule that where the street is entirely destroyed 
by the presence and operation of the railroad, that the adjoining 
owner has his action for damages against the railroad corporation, 
although it be there by lawful authority. Also, under these consti- 
tutions, many cases can be found to the effect that in order to give 
the adjoining owner a right of action against the offending corpo- 
ration, the street need not be entirely destroyed. It need not be 
closed altogether or wholly abolished. 

If it is so used and appropriated by the railroad company that its 
use for a street is very greatly impaired, though it be not closed or 
destroyed, and that, by reason of the manner of constructing or oper- 
ating the railroad at that point, the abutting owner suffers special 
injury, and is very greatly inconvenienced by its presence in gaining 
access to his property and the like, he will have his right of action 
for the special damages so sustained by him, even though the road 
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be there by lawful authority. See, in Sedgwick on Construction of 
Statutory and Constitutional Law (2 d ed.), Pomeroy’s Notes, p- 458, 
note a, where a number of cases to this effect are collected. 

On the same point, in the case of H. & T. ©. R. R. Co. », Odum, 
above cited, the court says: “If the use of the street by the railroad 
would necessarily defeat the purpose of its dedication, and in. faet 
amount to its destruction as a street, we are not prepared to say, let 
the fee be where it may, that the owners of abutting lots might not 
claim the constitutional protection. That adjoining lot owners haye 
rights in dedicated public squares beyond legislative control was 
held by this court in the case of Lamar County v. Clements, 49 Tex,, 
348.” See, also, Met. Compress Co. v. Alley, cited supra. 

On the same subject, in Pumpelly v. Green Bay R. R. Co, 13 
Wall., 166, alluding to the rule referred to above, that a private 
individual generally has no right to compensation, though his prop. 
erty be somewhat injured and depreciated in value by the occupa. 
tion by a steam railway of the street in front of his property, Mr, 
Justice Miller, speaking of this class of decisions, to the effect that 
for consequential injury to the property of an individual for the 
prosecution of improvements in roads, streets, rivers and other high- 
ways, that there is no redress, says these cases “have gone to the 
extreme and limit of sound judicial construction in favor of this 
principle, and, in some cases, beyond it; and it remains true that, 
where real estate is actually invaded by superinduced additions of 
water, earth or sand, so as to elfectually destroy it or impair its 
usefulness, it is a taking within the meaning of the constitution,” 
referring to the constitutional provisions above alluded to. See, 
also, Eaton v. Boston, C. & M. R. R. Co., 51 N. H., 504; Arimond 
v. Green Bay R. Co., 31 Wis., 316; Aurora v. Reed, 57 fll, 29. 

In Eaton v. Boston, C. & M. R. R. Co., above cited, the subject of 
the character and nature of the injury and the rule for the measure 
of damages in such case is fully discussed, and the authorities on 
the subject reviewed. See, also, Sedgwick (2d ed.) on Con. and Stat. 
Law, p. 455. The suit of the H. & T. C. R. RB. Co. »v. Odum, above 
referred to, arose under the constitution of 1869. The case now 
under consideration had its origin since the adoption of our present 
constitution. 

In the case of the present appellant v. Graves, 1 Tex. Law Rev, 
p. 8, decided by the court of appeals, special attention is called by 
the court to the different language used in our present constitu 
tion, on the subject of compensation for private property subjected 
to public use, from that contained in all our previous constitutions 
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In the constitution of 1869 the language used is: ‘No person’s 
property shall be taken or applied to public use without just com- 
pensation being made, unless by the consent of such person.” Const. 
1869, art. I, sec. 14. 

In our present constitution, the terms used are much broader 
and. more significant, and are as follows: “ No person’s property 
shall be taken, damaged, or destroyed for or applied to public use, 
without adequate compensation,” etc. Const. of 1876, art. I, 
sec. 17. 

To entitle the party to compensation under our present constitu- 
tion, it is not necessary that his property shall be destroyed, nor 
is it necessary that it shall be even taken. It is sufficient to en- 
title him to compensation that his property has been damaged. 
The fact of being damaged entitles him to the protection extended 
by this constitutional provision, as fully as if his property had been 
actually taken or destroyed. 

The instruction under consideration was objectionable because it 
declared the law of this case to be that appellee could not recover 
at all unless the street in question had been exclusively appropriated 
by appellant. That is to say, if the appellant did not appropriate 
to its own use alone the entire street, to the exclusion of every one 
else, then appellee could not recover. 

We do not regard this to be a correct statement of the law on 
this subject. While it is conceded that, under the law, the city 
council of Brenham had authority to give, and did give, the appellant 
the right to construct and operate its road on West street, and that 
appellant would not be ordinarily liable to the owners of lots abut- 
ting on the street through their easement in the street; that is, 
their right to its use was thereby somewhat impaired, and their 
lots rendered somewhat less valuable by reason of the presence 
and operation of appellant’s road along the street, yet in every 
such case, and especially so in view of the language of our pres- 
ent constitution, above quoted, it has been held that where the 
continued presence and operation of such road along the street 
inflicts such special injury to the property of the abutting owner 
as to. practically deprive him of the ordinary use and enjoyment 
of it, that such special injury is of such a nature that an ac- 
tion for damages will lie. Ashley v. Port Huron, 35 Mich., 296; 
Pumpelly v. Green Bay R. Co., 13 Wall., 166; Hooker v. New 
Haven, ete., R. R., 14 Conn., 146; Grand Rapids Boom Co. v. Jarvis, 
30 Mich., 308; Arimond v. Green Bay R. Co., 31 Wis., 316. 

In order to give the party injured a right of action the street 
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need not be entirely destroyed or wholly and exclusively used by 
the appellant. 

Where, as the result of the occupation of it by the railroad com. 
pany, the use of the street by the adjoining owner is very greatly 
impaired, and the injury, in this respect, is one special in its charac. 
ter, and not one common to the entire community at large, an action 
to recover such special damage will lie. 

In speaking of taking a street or road for the use of a steam rail- 
way, in The Inhabitants of Springfield v. The Connecticut River RB. 
R. Co., 4 Cush., 71, Chief Justice Shaw says: “The two uses are 
shinee, if not wholly, inconsistent with each other, so that taking a 
highway for a railroad will nearly supersede the former use to which 
it had been legally appropriated.” 

In Ford v. The Chicago & Northwestern R. R. Co., 14 Wis., 609- 
616, the court, speaking of the injuries resulting to adjoining owners 
from having a steam railway occupying the street, observes: “The 
use” (of the street) “by the railroad company diminishes its value, 
and renders it inconvenient and comparatively useless. It would be 
a most unjust and oppressive rule to deny the owner compensation 
under such circumstances.” See, to the same effect, Pomeroy », 
Chicago & M. R. R. Co., 16 Wis., 640; Wager v. Troy, ete, R. R. 
Co., 95 N. Y. ., 026. 

Judge Cooley, in his excellent work on Constitutional Limitations, 
in commenting on the harsh rule contended for by the appellant in 
this case, uses the following very pertinent language: “ The corpora 
tion under these circumstances will substantially have a monopoly 
in the use of the street; their vehicles will drive the business from 
it, and the business property will become comparatively worth- 
less. And if property owners are without remedy in such case, it 
is certainly a very great hardship upon them, and a very striking 
and forcible instance and illustration of damage without legal 
injury.” 

Under the wording of the present constitution of Illinois, which 
is in substance the same as ours (Const. IIl., art. 2, sec. 3), it has been 
held that where a municipal corporation, though it has full power 
granted to it to establish, make, grade and improve streets, has once, 
in the exercise of this power, established the grade of the street, it can- | 
not change it, as the public interest may require, without responding 
in damages to such inhabitants as have erected buildings with refer- 
ence to the former grade, and where property is impaired in value 
by the change | in the igre of the street. Elgin v. Eaton, 83 IIL, 

535; S. C., 25 Am. R., 412. See Const. of Illinois, art. 2, sec. 11. 
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See, also, 2 Dillon on Mun. Corp. (3d ed.), sec. 990, and note 1; also 
see in same voi., sec. 995, and note 1 on that section. The following 
cases maintain the same doctrine: Rhodes v. Cleveland, 10 Ohio, 160; 
McCombs v. Akron, 15 Ohio, 474; 18 Ohio, 229; Crawford v. Dela- 
ware, 7 Ohio St., 459; Akron v. Chamberlain, 34 Ohio St., 328; 
Nashville v. Nichol, 59 Tenn., 338. 

Mr. Sedgwick, in his standard work on the Measure of Damages, 
in discussing a then recent New York case which held that where, in 
grading a street, the ground was cut down so as greatly to injure 
the adjacent proprietor, but none of bis land was actually “taken,” 
that this was damnum absque injuria, because the constitution of 
New York had made no mention of indirect or consequential dam- 
ages; that although the proprietor had actually suffered injury, still 
it could not be said that property had been “taken for public use,” 
within the meaning of the constitution, disapproves the decision, 
and says, “it appears to me the decision is an unfortunate one, al- 
though sound, perhaps, on a strict construction of the constitutional 
clause. [Dut it is to be regretted that the court felt itself bound to 
apply a strict instead of a liberal construction. The tendency of 
our legislation in matters of public improvement is undoubtedly to 
sacrifice the individual to the community.” See 1 vol. Sedg. Meas. 
of Dam. (7th ed.), p. 212. 

When the language of the instruction under consideration is 
closely examined, it will be found that the action of the court was 
not erroneous in refusing to give it in the form asked, under the 
special facts of this case as disclosed in the record. 

In this case the evidence briefly, in substance, shows the follow- 
ing state of facts to exist in reference to the appellant’s occupation 
of the street in question, immediately in front of the honiestead 
and private residence of the appellee: 

Appellee had purchased and was residing upon the premises long 
before defendant constructed its railroad in West street. Defend- 
ant built its trestle-work in front of plaintiff's dwelling-house, and 
about thirty-three feet therefrom. From the southeast corner of 
appellee’s fence to the trestle-work is thirteen feet and four inches 
distant. The width of West street at plaintiff's lot was forty-four 
feet and six inches before defendant construéted its trestle therein; 
the mud-sills to the bents average in length twenty feet and three 
inches; there is ten feet in width of the original street left open on 
the east side of the trestle-work in front of plaintiffs premises; there 
is only left open on the west side of the trestle-work, between plaint- 
iff's front fence and the west side of defendant’s trestle-work, a part 
of West street, fourteen feet and three inches in width; opposite 
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the southeast corner of plaintiff's lot the trestle-work is sixteen feet 
in height from top to bottom; opposite the northeast corner of 
plaintiff's lot appellant’s trestle-work is twenty-two feet and seyen 
inches in height. Plaintiffs dwelling is almost under defendant’s 
trestle-work. Her buggy house and stable are nearer the railroad 
than her dwelling. Sparks of fire emitted from defendant’s passing 
locomotive engines are thrown on plaintiff's premises. Plaintiff's 
houses are constructed of wood. 

Appellee’s dwelling fronts railroad in West street, with doors and 
windows opening thereon. Neither West street nor Academy street 
is over forty-five feet wide. The ends of the mud-sills project out of 
the ground one foot and four inches beyond the uprights. The base 
of the fill, or embankment in West street at the south line of Acad. 
emy street where said embankment stops, spreads over the entire of 
West street, and at this point the base of the embankment is forty- 
eight feet wide and fourteen feet and six inches high. Defendant's 
railroad takes up nearly the entire of West street, and the whole of 
West street is destroyed for any practical purpose. A buggy could 
not turn between defendant’s trestle and plaintiffs front fenee, 
West street was a thoroughfare, but people do not travel it now as 
formerly in going to and from town. Travel was on Academy 
street to West street and thence to town. 

It was agreed that plaintiff was, before defendant’s railroad was 
built in West street, and has ever since been, the owner in fee sim- 
ple, by general warranty deeds under A. H. Rippetoe, of lot No, 12 
and a part of lot No. 13. Said lots were conveyed in 1567 to C. BR. 
Breedlove, as executor of Eddins’ estate. Plaintiff lived on her 
premises ten years before defendant’s road was built in West street. 
In Rippetoe’s addition West street was not over forty-five feet wide. 
Rippetoe said that in extending West street into said addition he 
did not make it as wide as the old street. 

Defendant claims that it has extended the width of West street 
by the city council purchasing a strip of land twenty feet in width 
for the purpose of defendant’s right of way from Green & Farrish 
off of lot No. 24, and pleads this twenty feet in lieu of that part of 
West street appropriated by defendant in building its railroad. 

It was admitted that the appellant’s road was built in West street 
since the year 1878. The streets of the original town of Brenham 
are sixty feet wide. The streets in Rippetoé’s addition, including 
West street, are not wider than forty-five feet, and at the residence 

. of appellee West street is not that wide. In reference to the pur 
chase by the city of Brenham of the Warren strip, seven hundred 
and twenty feet along West street, the record gives very little infor: 
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mation. It seems to have been purchased with a view of giving 
that portion of West street in the Rippetoe addition a width about 
equal to that of the other portion of the same street in the old part 
of the town of Brenham. Nothing, however, appears to have been 
done with this strip. Those who once owned it moved their fence 
back, and that is all the evidence discloses on the subject. 

We are of the opinion that the evidence, which was believed by 
the jury, and by their verdict found to be true, disclosed an almost 
complete appropriation of that part of West street, adjoining appel- 
lee’s premises, by the appellant’s road. It amounted, at that point, 
under the proof, to the destruction of the street for all the purposes 
for which it was originally dedicated to the public. The appellant 
practically, under the evidence, had at that point a monopoly of the 
entire street for its own use. 

A good deal of evidence was offered as to where the fee to the 
street was vested. As was intimated in the case of H. & T.C. R. R. 
Oo. v. Odum, we do not regard that matter as essential or very ma- 
terial. It is enough, be the fee where it may, that the street has 
been legally dedicated by the owner to the use of the public, and 
that the appellee, as the owner of property purchased with reference 
to and abutting on said street, has an easement and a substantial and 
valuable right in said street. If this be so, when specially dam- 
aged and injured, he has a right of action against the party inflict- 
j ing such special injury, be the fee where it may. 

The main charge of the court is also objected to on several 
grounds. We have carefully examined it with reference to the 
facts of this case as developed by the evidence. And while it can- 
not be said that the charge is in every portion entirely correct, and 
while it is not as full and as clear in all respects as is desirable in its 
directions to the jury as to the manner in which they should pro- 
ceed in estimating the damages, yet, upon the whole, it directed 
the minds of the jury perhaps sufficiently to the proper matters to 
be inquired into, and the court did not, we think, by its action in 
this respect, prejudice the rights of the appellant, or commit such 
serious error as to require on that account the reversal of the case. 
The verdict was one which, under the proof before them, the jury 
were authorized in finding. 

We are of the opinion that there is no material error in the rec- 
ord, and that the judgment of the district court should be affirmed. 
It is accordingly so ordered. 

AFFIRMED. 
[Opinion delivered January 29, 1884.] 
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P. L. Stavenrer v. W. E. Owens. 


(Case No. 4258.) 


1, VENDOR’S LIEN.— Though a purchase money note given for land may not 
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disclose the lien on its face, yet if it is expressed and reserved in the deed, 
and the note be afterwards substituted by another, executed by the pur- 
chaser and by another party, who was under no obligation originally to pay 
the purchase money, unless there was an intention not to rely on the lien, 
the same still exists and may be enforced against a purchaser, who was put 
upon inquiry by the recitals of the deed as to whether the purchase money 
had been paid. Following Ellis v. Singletary, 45 Tex., 37. 

LIMITATION — VENDOR'S LIEN.— A judgment upon a note, which is a lien on 
land for unpaid purchase money, preserves the lien, so that if a suit be 
brought on such personal judgment to revive the same, and have it declared 
alien on the land, though more than four years have elapsed from the matu- 
rity of the note to the institution of the second suit, the bar of limitation 
will not apply. The note, which holds the lien, having been merged in the 
first judgment, no limitation as to the lien can apply, as long as the judg- 
ment remains a subsisting and valid claim against the debtor. 

CASES DISCUSSED.— Ball v. Hill, 48 Tex., 634, and McAlpin v. Burnett, 19 
Tex., 500, discussed. 

PARTIES.— In such proceeding to revive a judgment and declare a lien on 
land for the amount thereof, the parties executing the note on which the 
first judgment was rendered, as well as a subsequent purchaser of the land, 
are necessary parties. 


VENDOR'S LIEN.— The vendor's lien exists by reason of the debt alone; so 


long as that continues and can be enforced, the lien subsists and can be 
foreclosed. 


Arrest from Lampasas. Tried below before the Hon. W. A. 


Blackburn. 


William Owens, on the 14th day of October, 1879, sued A. P. Lee, 
John Calvert and P. L. Slaughter, the appellant, to substitute and re- 


vive a personal judgment recovered by him on the 12th day of 


November, 1875, against Lee & Calvert for $293.75, which had 


become dormant, and had been destroyed; to have the same de- 


clared a lien, and to foreclose the lien upon a tract of one hundred 
and sixty acres of land which Owens had conveyed to one Shroyer 
on the 24th day of September, 1873, and which had subsequently 


been conveyed by Shroyer to Slaughter, alleging that the note upon 
which the judgment was obtained against Lee & Calvert was 


given for part of the purchase money of the land, and that 
Slaughter purchased with notice of the debt. ° 

Slaughter answered by general demurrer, special exception, gen- 
eral denial and special answer, setting up in bar the statute of lim 
itation of four years, the plea of innocent purchaser in good faith, 
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etc. The case was tried before the judge, without a jury, and judg- 
ment was rendered foreclosing the vendor’s lien, and ordering the 
Jand sold to pay the original judgment, with interest. 

The plaintiff had recovered a personal judgment for $293.75 
November 12, 1875, against A. P. Lee and John Calvert, the record 
of which was destroyed by fire, and no execution had ever been 
issued upon it. Plaintiff claimed that this judgment was obtained 
upon a note given by Lee & Calvert for part of the purchase money 
of the land owned by defendant Slaughter, the appellant. The 
evidence showed that appellee, Owens, sold the land to Shroyer in 
September, 1873, who sold and conveyed it to Slaughter in Decem- 
ber, 1873; that Owens received for the land $100 cash and A. P. 
Lee’s note for $300, and his written obligation for the delivery of 
cattle, the note being payable December 1, 1874, and the obligation 
for the cattle being payable May 1, 1874. Afterwards, on the 24th 
day of December, 1874, Owens, the appellee, had a settlement with 
Lee, and delivered up to him his notes, and took the note of Lee 
& Calvert for the balance due him from Lee, to wit, for $1,097.31, 
and upon this last note the aforesaid judgment was rendered. 


A. J. Harris and W. B. Abney, for appellant, cited: Austin v. 
teynolds, 13 Tex., 544; Henderson v. Vanhook, 24 Tex., 359; Pres- 
ton v. Breedlove, 45 Tex., 47; Story’s Eq. Pl., secs. 40, 503; 14 Tex., 
418; 3 Tex., 540; Parker v. Beavers, 19 Tex., 410; Paul v. Perez, 7 
Tex., 345; Burnett v. Henderson, 21 Tex., 590; Denison v. League, 
16 Tex., 498; Pitschki e¢ a/. v. Anderson, 49 Tex., 1; Houston »v. 
Musgrove, 35 Tex., 597. 

On waiver of the vendor's lien, they cited: 2 Story’s Eq. Jur., 
478, 480, 590, and notes under § 1226; Preston v. Breedlove, 45 
Tex., 47; Parker County v. Sewell, 24 Tex., 238, 239; Faver v. Rob- 
inson, 46 Tex., 206; Ball ». Hill’s Adm’r, 48 Tex., 634; Willis & 
Bro. v. Gay’s Adm’r, 48 Tex., 463; Pitschki v. Anderson, 49 Tex., 
1; Brightman v. Word, 37 Tex., 311; Roberts v. Johnson, 48 Tex., 
137; 52 Tex., 252; Selby v. Stanley, 4 Minn., 65; Baum v. Grisby, 21 
Cal., 172. 


Walter Acker and Mathews & Walker, for appellee. 


Witur, Cuter Jusrice.— In our opinion the district court did not 
err in holding that the substituted note on which this suit was 
brought was secured by a vendor's lien upon the land sold by 
Shroyer to appellant. It is urged that because this note was signed 
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by a person who was under no obligation to pay the purchase money 
of the land, the vendor’s lien was waived. It has been held that 
taking personal security does under some circumstances waive the 
vendor's lien. Parker Co. v. Sewell, 24 Tex., 238. But in such cages 
as in all others, “the release of the lien is a question of fact depend. 
ent upon the evidence establishing the intention of the parties not 
to rely on the land as a security, or as one of the securities, for the 
payment of the unpaid purchase money.” Ellis v. Singletary, 45 
Tex., 37. 

In the case last cited, a transaction similar to the present, in which 
the original note given for the purchase money was surrendered, 
and a new note with additional sureties taken in place of it, was held 
not to waive the lien. The only material difference between that 
case and the present arises from the fact that both notes there 
recited that thev were given for the land, whereas here neither con. 
tains such recital. This, however, does not change the rights of the 
parties so far as a reservation of the lien is concerned. The deed 
made by Owens to Shroyer showed on its face that the obligations 
given for the purchase money were secured by the vendor's lien. 
Slaughter had full notice of this fact, and, according to Owens’ tes. 
timony, knew that the purchase money of the land had not been 
paid. Ile had all the information necessary to charge him with 
notice of the existence of the lien; and no knowledge or want of 
knowledge on his part, as to the substitution, could affect the right 
of the holders of the lien to retain it as a security for the new note, 
There is no evidence of an intention on the part of Owens to release 
the lien, but the proof is directly to the contrary. Under this state 
of facts we think the note sued on retained the vendor’s lien for its 
payment. : 

Nor did the court err in holding that the suit against Slaughter 
to enforce the vendor’s lien was not barred by limitation. It is 
true that the note upon which the original suit against Lee & Cal- 
vert was founded had been due more than four years at the time 
the suit against Slaughter was commenced. Had this suit been upon 
the note alone it would have been barred. But this note had been 
made the foundation of an action against the makers long before 
the bar of the statute accrued, and a judgment against them had 
been obtained. There is no principle better settled than that the 
vendor’s lien secures the debt contracted for the purchase money, 
and not merely the note by which such debt is evidenced. This 
note may be substituted by another, or it may pass into judgment; 
still the lien will attach to the new security, for that is but an ev- 
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dence of the original indebtedness. Hence when judgment was 
obtained upon the note given by Lee & Calvert, that judgment 
carried with it the vendor’s lien which originally secured the note 
itself. Whatever kept the debt alive preserved also the lien; and 
so long as the judgment was subsisting and valid as a personal 
claim against the defendants therein, it existed also as a foundation 
for proceeding against a purchaser from them to foreclose the 
yendor’s lien. . 

Although this precise point has not heretofore been decided in 
Texas, yet in the case of Ball v. Hill, 48 Tex., 634, nothing but the 
fact that the note holding the lien had been merged in a judgment 
prevented the statute of limitations from barring all remedy to en- 
force that lien. Suit upon the note was commenced in 1859, but 
proceedings to enforce the lien were not commenced till 1871, and 
yet the court foreclosed the lien, holding that the debt was not 
barred when the proceedings were commenced. The expression 
contained in the opinion delivered in the case of McAlpin v. Bur- 
nett, 19 Tex., 500, to the effect that the lien existed at any rate so 
long as the note was not barred, was not called for by the points 
which the court was considering. The mind of the court was not 
directed to any question of limitation, as none arose in that cause. 
Nor was it held there that the lien might not subsist longer than 
the note itself was enforcible, when judgment had been obtained, 
but only that it would exist for at least that length of time. The ex- 
pression, therefore, can have no force as authority upon the point 
under consideration. We think the lien followed the debt even to 
the judgment obtained upon the note given for the purchase money, 
and, as that was not barred, limitation had not deprived the plaintiff 
of remedy against the purchaser of the land. 

The next question is, Was the lien properly and legally foreclosed 
inthis case? The judgment against the makers of the note had 
become dormant. It was, however, still a debt, but one that could 
not be enforced as in cases of ordinary judgments by execution. It 
became necessary to revive it for that purpose, and such was one of 
the original objects of this suit. To such an action all the defend- 
ants in the judgment are necessary parties. Austin v. Reynolds, 13 
Tex., 544; Henderson v. Vanhook, 24 Tex., 359. 

In the present case suit was brought by seire facias against both 
the original defendants, but the plaintiff finally dismissed as to 
them and proceeded against Slaughter alone to subject the land to 
the vendor's lien, and obtained a judgment to that effect. In this 
we think there was error. Whilst the debt, and of consequence 
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the lien, still existed, they were in such a state that they could not 
be enforced except by suit upon both. To such an action the same 
parties are necessary as in any other case where it is sought to re 
cover upon a debt and foreclose a lien by which it is secured against 
parties to whom the property incumbered by the lien has been 
transferred. 

Our statutes require that judgments rendered in suits for the fore. 
closure of liens shall direct the property incumbered by the lien to 
be sold as under execution; and, if the proceeds are not sufficient to 
pay the judgment, that execution issue as in personal judgments for 
the balance. This execution, of course, goes against the parties 
owing the debt, and not against the purchaser from them. No such 
judgment can be rendered against these parties without making 
them defendants to the suit. So no execution could have been ob. 
tained against the makers of the note in the present case without 
reviving the judgment against them, which had become dormant by 
lapse of time. 

Independent of all statutory requirements, it would seem that the 
debt ought to have been enforced against the makers of the note 
at the same time or before the lien was foreclosed. The vendor's 
lien exists by reason of the debt alone. So long as that continues 
and can be enforced the lien subsists and can be foreclosed. When 
the debt ceases, or is in a condition that it cannot be enforced 
with the lien, the latter fails, or is suspended to await proceedings 
upon the debt, to which it is a mere incident. 

Whilst the vendor's lien attached to the personal judgment against 
Lee & Calvert it was as necessary to proceed upon that judgment 
as it had been upon the original note in order to foreclose the 
vendor’s lien. To that end it was essential that the judgment should 
be revived by some proceeding provided by law for such purpose. 
The defendants were entitled to an opportunity of showing, if they 
could, why the judgment should not be revived, and Slaughter to 
have the debt defeated, if possible, to prevent a sale of his property. 

The course pursued by the appellee in dismissing as to the defend- 
ants in the judgment, and foreclosing against Slaughter, was irreg- 
ular and illegal, and tended to deprive both debtors and purchaser 
of important’ defenses and should not have been allowed. For ‘this 
error of the court below, the judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 
[Opinion delivered January 29, 18S84.} 
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T. C. Suetpon v. Curistropat BEenavipes. 
(Case No. 1668.) 


1. TRESPASS TO TRY TITLE — PRESUMPTIONS — STATEMENT OF FACTS.— In trespass 
to try title, no statement of facts was incorporated in the transcript on 
appeal, but the appellant relied for a reversal on exceptions, which showed 
that appellant, who brought the suit, was permitted to introduce in evidence 
an examined copy from the general land office of the grant under which he 
claimed. The record showed that the court, a jury being waived, heard the 
evidence, and decided on the law and facts in favor of appellees, and judg- 
ment was rendered accordingly. It showed that the appellees had pleaded 
“‘not guilty ” and the three, five and ten years’ statutes of limitations. Held, 

(1) The court will presume, in the absence of a statement of facts, that the 
evidence which supported the defenses plealed was heard by the court, and 
was sufficient to sustain the judgment, no exception appearing to its intro- 
duction. 

(2) Though it may appear that the appellant’s title was good on its face, 
the supreme court must presume that the evidence for appellee was suffi- 
cient to sustain the defenses pleaded. 


Aprrat from Webb. Tried below before the Hon. J. C. Russell. 

The opinion sufficiently states the case. It is unnecessary to give 
the authorities relied on in the able briefs of counsel, since they all 
refer to the validity of the grant offered in evidence by appellant, 
and which, in view of the disposition made of the case, are unim- 
portant. 


McLane & Atlee and Bethel Copewood, for appellant. 
E. R. Tarver and Showalter & Nicholson, for appellees. 


Wesr, Associate Justice.—In this case there is no statement of 
facts in the record. The only error assigned is the action taken by 
the district court, where objections were raised by appellees to the 
introduction in evidence of the supposed Mexican grant to the 
locus in quo to one José Manuel Garcia. 

The appellant, as appears from the bill of exceptions, in the first 
place, and without any other evidence, prefatory or explanatory 
in its character, having been introduced by him, produced and 
offered to read in evidence a certified translation from the gen- 
eral land office, of the purported grant in question, the original 
of which was in the custody of the commissioner of the general 
land office. 

Appellees, on various grounds set out in the bills of exception, 
objected to the introduction in evidence of the certified translated 
copy in question. 
VoL, LX — 43 
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The district judge, without in terms sustaining all the objections of 
the appellees, refused at that stage of the case to permit the copy 
offered in evidence to be read, giving at the same time, as appears 
from the bill of exceptions, the reasons that induced this action on 
his part. 

The second reason given by the judge was that the supposed 
grant in question did not appear, from the evidence so far before 
the court, to have been lawfully archived in the general land office, 

At this stage of the proceedings, and before the grant offered in eyi- 
dence had been finally passed on by the court or excluded, the record 
shows that the appellant, probably with a view to meet and obviate 
the objections to the introduction of his evidence of title, suggested 
by the court, at once introduced proof to the effect that the orig- 
inal of the paper offered in evidence was in fact then on file in the 
general land office, and that he could not procure such original. 
The appellant, also, in the same connection, proved further, to the 
satisfaction of the court, that the copy of the grant offered in eyvi- 
dence was an examined copy of the original grant, and the witness 
had read and compared the present copy with the original, and that 
the copy offered in evidence was a correct copy of the original. 
How, or by whom, or in what manner, this proof was made is not 
disclosed by the bill of exceptions, and, as there is no statement of 
facts, we cannot know. The presumption is that the proof offered 
and made was full and proper in every respect. It was evidently 
satisfactory to the court, for the record further discloses that upon 
hearing this last evidence, to the introduction of which there seems 
to have been no objection interposed, the court in part reconsidered 
or rather modified its original ruling as to the admissibility in evi- 
dence of appellant’s title, for the record shows that on hearing this 
evidence, offered in support of appellant’s title, the court became 
Satisfied with it, and, under the additional evidence thus offered, ad- 
mitted the copy of appellant’s title in evidence, for the purpose of 
allowing appellant to establish the presumption of a grant arising 
from possession, but for no other purpose. 

After appellant’s title was, in this manner, permitted by the court 
to be introduced in evidence, the record further discloses the follow- 
ing additional facts: That the trial of the cause then proceeded 
regularly, and the court (a jury having been waived by the parties) 
heard the evidence in the cause, and after hearing, also, the argu- 
ment of counsel, decided that, on the law and the facts of the case, 
as disclosed on the trial of the case before the court, the right was 
with the appellees, and accordingly gave judgment in their favor. 
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The appellees, in their elaborate and carefully prepared answers, 
beside the plea of “not guilty,” had set up fully the defense of the 
statute of limitations. The three, five and ten years’ statutes of 
limitation were all fully pleaded; the nature and character of the 
title under which they held, and the length and extent and charac- 
ter of their possession, was also fully set out. 

Their evidence in support of these defenses was, we must pre- 
sume, a part of that testimony which the record declares that the 
court heard on the trial of the case. The record does not show that 
the appellant made any objection to their evidence thus introduced, 
and we must therefore conclude that it was lawful and proper testi- 
mony, and sufficient to sustain the good defenses set up in the plead- 
ings of the appellees. 

In the absence of a statement of facts we cannot say that the 
rights of appellant were in any manner prejudiced by the action of 
the district court in reference to his supposed title. 

It may possibly be, perhaps, inferred from the pleadings of the 
appellant that he was connected in some way (how is not shown), 
in his claim to the land in suit, with the original grantee, Garcia. 

It is also possible that he introduced in evidence, on the trial, 
the intermediate links (if there were any) in his title from the 
sovereignty to himself. On this point, however, the record is en- 
tirely silent. 

se that as it may, as there was a regular trial of this case on the 
facts, and the appellees set up a defense which was a good defense 
if properly supported by proof, whether the appellant’s title was 
good or not on its face, we cannot undertake to say, in the absence 
of the statement of facts, that the evidence of appellees, adduced 
on the trial, was not sufficient to sustain the defense pleaded, even 
if appellant’s title was perfect on its face, as he contends it is, and 
had been so held by the court below. 

At this term ot the court, in Lockett v. Schurenberg, all the cases 
in which this court has, on a bill of exceptions, in the absence of a 
statement of facts, revised the action of the district court, were 
reviewed and examined. 

In connection with the present record, those decisions have been 
again very carefully considered, and we find no one of them that 
would justify us, under the state of case disclosed by this record, in 
attempting to review and revise the ruling of the court in this case 
upon the matter now presented to us. 

Here there was a solemn trial of the case on the facts, conducted 
in all respects, so far as the record shows, in strict conformity with 
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law. No record has been preserved of what was said and done on 
that trial. The appellees may have fully sustained by abundant 
evidence the defenses relied on. 

The appellant may have failed to connect himself, by proper mesne 
conveyances, with the original grantee; or he may have failed in 
the proof of that long possession that the court required him to 
make in order to establish the validity of his grant. 

We cannot undertake, in the absence of all the evidence in the 
case, to revise the action of the district court in its rulings on the 
introduction or exclusion of testimony during the progress of the trial 
of the case. 

The counsel for the appellant, who does not seem to have been 
connected with the trial of the case below, has in his brief presented 
with commendable research and ability the novel and difficult ques- 
tions upon which he relies to establish the validity of the Garcia 
grant. 

It isa matter of regret to us that the record before us does not 
sufficiently disclose the nature of the right and title claimed by ap- 
pellant to enable us to intelligently examine and pass upon the 
interesting questions which have been so satisfactorily presented for 
our consideration. 


AFFIRMED, 
. [Opinion delivered January 29, 1884.] 





W. B. P. Gams er at. v. Ropert Barr er aL 


(Case No. 1572.) 


1. DISQUALIFICATION OF JuDGE.— When, in a suit pending, the sister-in-law of 
@ @g the judge of the court is interested in an estate, which is involved in the 
62279 action by the administrator being a party, the judge is disqualified from 
= oo trying the cause, though the name of the sister-in-law be not mentioned in 


the pleadings. 

2. Same.— Such a judge can make no order dismissing the suit as to the estate 
and thus qualify himself to sit and adjudicate upon the rights of the re- 
maining parties. Citing Garrett rv. Gaines, 6 Tex., 435; Chambers v. Hodges, 
23 Tex., 112; and Hodde v. Susan, 58 Tex., 394. 


Error from Harris. Tried below before the Hon. James Mas- 
terson. 

Defendants in error brought this suit against plaintiffs in error 
and others to set aside and annul certain orders of sale, sales, and 
confirmations thereof, made by order of the probate court of Har- 
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ris county, in the estate of Robert Barr, deceased, administered on 
by one Jacob De Cordova. 

Defendants in error, claiming as the children and heirs of Robert 
Barr, deceased, alleged in substance that the administration, and ail 
the orders and proceedings therein had, were irregular and illegal; 
that the sales were procured and made by plaintiffs in error ‘and 
the administrator fraudulently, and for the purpose of defraud- 
ing defendants in error, and that there were no valid and subsisting 
debts against the estate at the time the order was procured and the 
sales made, etc. 

A change of venue was ordered to Fort Bend county, the presid- 
ing judge being related to one of the heirs of Alexander Ewing, 
deceased, whose estate was a party to the suif. 

The district court of Fort Bend county ordered that the case be 
returned to the district court of Harris county. On May 1, 1880, 
the cause came on for trial and none of the defendants therein ap- 
peared. An order was made discontinuing the cause as to several 
of the original defendants, among them the estate of Alexander 
Ewing, deceased. Judgment was then rendered against plaintiffs 
in error vacating and annulling the sales. Other facts appear in the 
opinion. 


Goodrich & Clarkson, for plaintiff in error. 
No briefs on file for defendant in error. 


Warr, J. Com. Arr.— It is claimed that the judgment is erroneous 
and void because the judge who rendered it was not qualified to sit 
in the cause. The constitution provides that “no judge shall sit in 
any case wherein he may be interested, or where either of the par- 
ties may be connected with him by affinity or consanguinity, within 
such degree as may be prescribed by law.” The statute declares 
that no judge shall sit in any cause where either of the parties may 
be connected with him by affinity or consanguinity within the third 
degree. 

From the motion presented by the defendants in error for change 
of venue, as well as the recitals contained in the order granting the 
same, it is made to appear that A. R. Masterson is a brother of the 
judge who presided in the court below; that the wife of A. R. Mas- 
terson is the daughter of Alexander Ewing, deceased, whose estate 
is a party to the suit represented by the administratrix. 

When the cause came on for trial, an order was made and entered 
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discontinuing the same as to the estate of Ewing. If, as claimed, the 
presiding judge was disqualified by reason of his relationship with 
the wife of A. R. Masterson, then it is clear that he could not enter 
an order of discontinuance as to the party whose interest works the 
disqualification, and in, that way qualify himself to sit in the cause, 
For, as was held in Garrett v. Gaines, 6 Tex., 435, an order dismiss. 
ing a suit made by a judge who was disqualified from sitting in the 
cause is a nullity. 

In Chambers v. Hodges, 23 Tex., 112, it was said: “Consent ean- 
not give jurisdiction or capacitate a person legally incompetent to 
sit in judgment in a case. Accordingly, it has been held that a 
judgment rendered by confession, where there was a want of juris. 
diction, or where the presiding magistrate was incapacitated to sit 
in the case, is void, ete., ete. The consent of parties could not 
remove his incapacity, or restore his competency against the prohibi- 
tions of the law, which was designed not merely for the protection 
of the party to the suit, but for the general interest of justice.” 

The name of Mrs. A. R. Masterson was not upon the docket asa 
party, nor was it mentioned in the pleadings. Dut any judgment 
rendered against the administratrix of her father’s estate, vacating 
and annulling the sales, would as effectually bind her interest as if 
she had been before the court in person; and any judgment ren- 
dered in favor of the administratrix would have inured to her 
benefit. 

In a recent case the present chief justice said: “ A narrow or con- 
tracted construction of the term ‘ party,’ which confines it to the 
very person named on the docket as such, and excludes such as 
stand precisely in the same relation, would often defeat the end had 
in view of having justice impartially administered, free from the 
bias and influence produced by the interest held in the cause by the 
jadge or his relations.” Hodde v. Susan, 58 Tex., 394. As Mrs. 
Masterson was related to the presiding judge within the prohibited 
degree, and as any judgment therein rendered against Ewing’s 
estate would bind her, and any judgment rendered in favor of the 
estate would inure to her benefit, we are of the opinion that the 
judge was disqualified, and that the order of discontinuance and 
judgment therein made and rendered by him are void. 

It is not necessary to discuss the merits of the controversy further 
than to remark that, if the administration was void, that then neo 
order therein made would be legal or binding. But if the adminis 
tration was properly opened, and the sale was made, as charged, by 
and through the fraud of the administrator and the purchasers, 
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then, if the suit was brought within the time prescribed, the sales 
would be annulled and set aside as to those who participated in the 
fraud or had notice thereof before they purchased. 

The fact that the petition for the sale of the land was not accom- 
anied by a statement of the claims against the estate does not 
affect the validity of the sale. The statute requiring an application 
for a sale of land to be accompanied by an estimate of the expenses 
of administration and a list of claims, etc., has been held to be 
directory. Robertson v. Johnson, 57 Tex., 64. 

In McNally v. Haynie, Texas Law Review, vol. 2, p. 66, it is 
in effect held that the purchaser at administration sale is charge- 
able with the vices disclosed by the application for the sale, accom- 
panying exhibits, if any, and the order of sale; and that he may 
rely upon these, and is not bound to go behind them. 

Our opinion is that the judgment ought to be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


{Opinion adopted March 7, 1884.] 





A. M. Hemeniern v. Narnan Warson. es, 
(Case No, 4302.) 


1, UsuRY — CONSTITUTION CONSTRUED.— Art. XVI, sec. 11, of the constitution, 
which declares the charging of a higher rate of interest than twelve per 
cent. to be usurious, and which required the legislature to provide appro- 
priate pains and penalties to prevent and punish usury, was self-executing 
in its nature, so as to render all contracts for a higher rate than twelve per 
cent. illegal, from the date of the adoption of the constitution, and inde- 
pendent of laws afterwards enacted in obedience to that provision. 

Samr.— Any provision of a constitution is self-executing to the extent that 
anything done in violation of it is void. Following Buen v. Williamson, 4 
Humph., 259; and Watson v. Aiken, 55 Tex., 536. 

Same — Usury.— A contract for more than twelve per cent. interest, entered 
into after the adoption of the constitution of 1876, but before the enactment 
of laws in obedience to its provisions, being a contract prohibited by organic 
law, subjected the creditor to the loss, both of legal and illegal interest, as 
provided by the after-enacted statute. , 

4. MORTGAGE SALE — Usury.— A purchaser at trust sale, made under a mort- 
gage with power of sale, executed to secure both principal and interest, ona 
contract which is usurious, obtains title, if the principal sum due was not 
tendered before sale. The debtor cannot afterwards procure a cancellation 
of the sale by offering to pay the principal sum due. 

» SaME.— The remedy of the mortgagor is to pay or to offer to pay what is due 
before the sale is made. 
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Aprrat from Parker. Tried below before the Hon. A. J. Hood. 
On April 1, 1880, Hemphill brought this suit against Watson to 
vacate and set aside a sale of land, and to set aside and vacate the 
trust deed under which the sale was made. The case made by the 
petition was in effect that on the 22d day of July, 1876, appellant 
secured a loan from appellee of $300, and agreed to pay interest 
thereon at the rate of two and one-half per cent. per month; that 
the interest was calculated at that rate and added to the $300, mak- 
ing $420; that appellant gave his note for that amount, and also ex- 
emated a duet of trust to B. R. Milam as trustee, on the land therein 
described, to secure the amount; that power was given in the deed 
to Milam to make the sale in default of payment; also conferring 
power upon the sheriff of the county to make the sale in the event 
Milam did not. Appellant claimed that the contract was in contra- 
_vention of the constitution regulating interest, and void, and, if not 
void as to the principal, that the same was void as to the interest; 
that after the note fell due, the sheriff advertised the land for gale 
in accordance with the terms of the trust deed. At the sale he ap- 
peared and objected to the sale. That Watson bought in the prop- 
erty for $600; that its value was then $1,500; claimed the note, 
deed of trust and sale were all void on account of the usury; 
pray edgar the same be vacated and held for naught. Watson 
answ y general demurrer and general denial. Upon hearing 


the court below sustained the demurrer and rendered judgment dis- 
missing the case. 


J. R. Curland Eblen & sa for appellant, cited: Johnson 
on Mortgages, sec. 646, vol. 1; Jackson v. Dominick, 14 Jolns., 435; 
McLaughlin v. Congreve, 9 Mass., 4; Bissell v. Kellogg, 60 Barb. (N. 
Y.), 647; Stringham v. Brown, 7 low a, 33; Sloan v. Coolbaugh, 10 
Iowa, 83; Korngay v. Spicer, 70 N. C., 95; Johnson on Mortgages, 
vol. 2, sec. 1906; Story’s Eq. Jur., vol. 1. sec. 3V1. 


E. P. Nicholson, for appellee. 


Wir, Curer Justice.— The first question in this case is: Was 
the note which Hemphill made to Watson and secured by mortgage 
upon the land in controversy tainted with usury? It was executed 
July 22, 1876, subsequent to the adoption of our present constitu- 
tion, but previous to the passage of the act of August 21, 1516, 
which regulated interest and prescribed a penalty for the preven- 
tion and punishment of usury. 











1884. ] Hemeuitt v. Warson. 681 





Opinion of the court. 





~_—_ 


Art. XVI, sec. 11, of the constitution, denounced all interest 
above twelve per cent. as usurious, and charged the legislature with 
the duty, at its first session, of providing appropriate pains and penal- 
ties to prevent and punish usury, and it was in obedience to this 
mandate of the constitution that the above act of August 21, 1876, 
was passed. 

It is clear that if the note and mortgage had been made subse- 
quently to the date of the act, the contract would have been usuri- 
ous and nothing but the principal could have been recovered. 

But it is contended that previous to the passage of that act there 
was no law against usury of force in our state, the constitution of 
1870, and all laws passed whilst it was in force, permitting interest 
at any rate to be agreed upon between the parties to a contract. 
In this view we cannot concur. The section of the constitution 
above alluded to made usury a guas? offense, which the legislature was 
charged with suppressing and punishing. It even defined what 
should amount to the offense of usury, declaring such offense to con- 
sist in charging interest at a greater rate than twelve per cent. per 
annum. This provision is prohibitory in its nature and self-execut- 
ing so far as to render all contracts of the kind denounced immedi- 
ately illegal; and it left to the legislature the only remaining duty 
of saying what penalties should be imposed upon offenders against 
this clause of the constitution. Cooley on Const. Lim., 100, note; 
Law v. People, 87 Il, 385. 

A constitutional provision denying the legislature power to pass 
laws of a certain character is prohibitory of such acts as those laws 
would authorize. For instance, a provision that the legislature 
should not authorize lotteries is held to be in itself a prohibition of 
lotteries. Bass v. Nashville, Meigs, 421; Yerger v. Rains, 4 Humph., 
259. And it is said that “any constitutional provision is self-exe- 
cuting to this extent, that everything done in violation of it is void.” 
Buen v. Williamson, 4 Humph., 259. These principles are too well 
settled to require further argument to support them. Accordingly, 
usurious contracts of the kind mentioned in our constitution were 
as absolutely prohibited and illegal by force of the eleventh section 
above mentioned as they could have been when afterwards de- 
nounced and punished by the statute of 1876. Parties entering into 
such contracts did so with full knowledge that they were doing 
a prohibited act, for which they might incur penalties if the legis- 
lature should discharge its duty and prescribe them. They placed 
themselves at the mercy of the legislature, and knowingly ran all 
the risks of punishment that within constitutional limits could be 
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assessed against them for making a contract denounced by the 

organic law of the land. The legislature merely rendered such 

contracts void both as to legal and illegal interest, and the creditor 

cannot complain that he has forfeited “thus much of a debt arising 
upon a contract entered into in violation of the constitution. 

This precise question was decided in accordance with the con- 
clusion to which we have arrived in Watson v. Aiken, 55 Tex. , 536, 
but the present appeal comes to us under circumstances w hich re- 
quire a reconsideration of that case. In reviewing it we fully concur 
in the opinion of our predecessors, and merely suggest the above 
views in addition to the arguments and authorities made and cited 
by the court in making the decision. 

The next question is: Can the appellant recover the land sold by 
virtue of the usurious mortgage under the circumstances stated in 
his petition? 

The mortgage contained a power of sate, and the mortgagee, 
upon whom this power was conferred, appears to have strictly pur. 
sued the powers granted him, and there is no objection urged to the 
sale except that the mortgage under which it was made was tainted 
with usury. 

We have seen that the penalty provided against usurious con- 
tracts is a forfeiture of, both legal and illegal interest, but by the 
express provisions of the statute the principal sum of money, or 
the value of the goods, bonds, etc., paid or delivered to the debtor 
under such contracts may be recovered. Ilence the mortgage 
secured the principal sum loaned by Watson to Aiken, viz., $300, 
and it could be enforced for at least that amount. Jad Watson 
brought suit on the debt and to foreclose the mortgage, and Hemp- 
hill had pleaded usury, the judgment of the court would certainly 
have been against Hemphill for the principal sum, and the mortgage 
would have been foreclosed to that extent; or if he had tendered 
that sum he would have defeated the foreclosure. 

Had Watson proceeded to sell outside of court, under the power 
given him in the instrument, Hemphill could not have enjoined the 
sale except upon payment or tender of the principal sum due. Fore- 
closed as the mortgage was, the rights and duties of the parties 
were not changed. The sale could “have been defeated or rendered 
void by a tender of the principal sum due; if this was not tendered 
the sale would be valid, and the purchaser obtain a good title. 

After the power of sale contained in the mortgage had been exe- 
cuted, and a purchase of the land had been made at the sale and a 
deed executed and the debt satisfied, it was too late to pray a can- 
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cellation of the mortgage and a recovery of the land from the pur- 
chaser, even upon a tender of what was legally due upon the debt. 
A different view might possibly prevail did the statute forfeit the 
entire debt, both principal and interest, and such is the ruling in at 
least one of the states where the law is to the above effect, and the 
mortgagee becomes the purchaser. Jackson v. Dominick, 14 Johns., 
435. 

The entire debt being illegal and forfeited, and the mortgage 
being void, and the mortgagee having, of course, full knowledge of 
these facts, they can form no basis of a legal sale and a valid title, 
if the mortgagee becomes the purchaser. On the contrary, it is held 
by the supreme court of Massachusetts that after foreclosure in pais 
of a mortgage on Jand given to secute a debt illegal zn toto, viz., 
one contracted for the purchase of intoxicating liquors, the mort- 
gagor could not recover the land even from the mortgagee, who had 
purchased at the sale. McLaughlin v. Cosgrove, 99 Mass., 4. 

Certainly, where a part of the mortgage debt is collectible at law 
and part not, and the two can be separated, a sale under the mort- 
gage will be sustained. 1 Jones on Mort., § 620. 

This is the case with all usurious debts under our statute, and the 
sale in the present instance must be upheld for at least the principal 
sum due upon the debt. 

The remedy for the mortgagor is to pay or offer to pay what is. 
legally due before sale made; then, if it proceeds for the usurious 
balance, it can be set aside as against the mortgagor and parties 
claiming under him with notice. 

The petition in this case, to which a demurrer was sustained, con- 
tained no allegation of such offer of payment, but merely states 
that the appellant forbade the sale. Upon what grounds the sale 
was forbidden is not stated, and we cannot presume that it was on 
account of payment or tender of the interest without supplying for 
the pleader what, if true, it was his duty to allege. 

We think the petition showed no right in the appellant to cancel 
the deed to appellee and recover the land sued for, and the demurrer 
Was properly sustained, and the judgment below is affirmed. 


rr 
o 


AFFIRMED. 
[Opinion delivered March 14, 1884.] 
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Statement of the case. 
i a 
Auice Youne v. D. L. Russet. 
(Case No. 4426.) 
6) 684| 1. APPEAL BOND — JURISDICTION.— In order to confer by appeal jurisdiction on 


the supreme court over a party to the judgment below, the appeal bond must 
be made payable to such party, even though the judgment was not in favor 
of that party provided the interest of the appellant was adverse to such 
party’s interest. Citing Greenwade v. Smith, 57 Tex., 195. 

2. STATUTE CONSTRUED — PractTice.— Under art. 1400, R. S., the “appellee or 
defendant in error” must be regarded as the party in the judgment in whose 
favor the same has been wholly or partially rendered, and who does not 
appeal from it. To all such parties the appeal bond must be made payable, 
When such a bond is not executed the supreme court will of its own motion 
dismiss the appeal. Following Thompson v, Pine, 55 Tex., 429, and other 
cases cited in opinion. 


Apprat from Bell. Tried below before the Ion. L. C. Alexander. 

Suit by Elizabeth Williams, Lillie Williams, Sallie Williams and 
Dollie Williams, infants under the age of twenty-one years, by L. C. 
Williams, their next friend, against W. P. Young and his wife, 
Alice Young, and against the appellee, D. L. Russell, to recover 
their interest in certain tracts of land, and to cancel certain deeds 
to some of the tracts of land which had been conveyed by W. P. 
Young to D. L. Russell. 

The plaintiffs claimed their interests as heirs to the community 
one-half of the property owned by their deceased father, Eli Will- 
jams. They alleged that their mother afterwards married said W. 
P. Young; that their father left as part of his estate a large stock 
of cattle, some being community property, of the value of $10,000. 

The plaintiffs alleged that after the marriage of W. P. and Alice 
Young, W. P. Young, with the acquiescence of his said wife, con- 
verted by sale plaintiffs’ interest in the stock of cattle, of the value 
of $5,000, and with the proceeds purchased and acquired in his own 
name several tracts of land which were described. 

Plaintiffs alleged that on the 10th of September, 1877, said W. 
P. Young, without any lawful authority, executed deeds to the 
first, second and fourth tracts of land described to D. L. Russell; 
that Russell received the deeds with full knowledge of plaintiffs’ 
interest in the lands; that the same were the proceeds of their 
property and without adequate consideration; that he caused the 
deeds to him to be duly recorded, with intent to defraud plaintiffs, 
and that said records constitute a cloud upon their title. Prayer 
for judgment against W. P. and Alice Young for all the tracts of 
land except the third designated tract, and that they be substituted 
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in respect to that to the rights and equities claimed by said W. P. 
and Alice Young, and for decree of cancellation of the deeds made 
to Russell. 

Alice Young filed a special answer, which, in effect, admitted all 
the main and essential facts alleged by plaintiffs, and joined the 
plaintiffs in their prayer that the deeds of conveyance to Russell 
be canceled. The answer admitted that plaintiffs were entitled to 
one-half the property sued for. It appeared in the judgment, and 
also from the charge of the court, that, at the trial, the defendant 
Alice Young failed to appear and that her answer was not presented. 

The defendant Russell answered by a general denial and special 
answer, alleging that he purchased the tracts conveyed to him from 
W. P. Young for a valuable consideration and without notice of 
plaintiffs’ claim to it, and prayed that title to the same be decreed 
to him, that he be quieted in his possession thereof, and for writs of 
possession. 

The verdict of the jury found for the piaintiffs twelve and thirty- 
five fiftieths acres in a one hundred acre tract, and one-half of a 
twenty and one-third acre tract, and one-half of a two hundred acre 
tract, and the remainder of the tracts were found for defendant 
Russell; the judgment and decree of the court was rendered in ac- 
cordance with the verdict, with writs of possession to the plaintiffs 
and to defendant Russell, respectively, for the three tracts of land; 
and adjudging one-third of the costs of suit against defendant Rus- 
sell and two-thirds of the costs against the defendant W. P. Young, 
and, in case the same cannot be collected from said Young, that the 
same should be paid by the plaintiffs, in the due course of adminis- 
tration of their estates. 

The defendant Alice Young filed her motion for a new trial, 
which was overruled. Her appeal bond was made payable to D. R. 
Russell, her co-defendant; tke plaintiffs were not noticed as obligees 
of the bond in any manner. 


Dupree & Saunders, for appellant. 
Boyd & Tolman, for appellee. 


Waker, P. J. Com. Arp.— The appeal in this case does not bring 
the plaintiffs before this court because the appeal bond does not con- 
form to the conditions of the law which are required to confer juris- 
diction over them for the revision of the judgment rendered in their 
favor against the appellant. The plaintiffs recovered by the judg- 
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ment appealed from one-half of two of the tracts of land sued fop 
and a portion of another of ts lands involved in this suit, and the 
defendant recovered the remainder, and if the judgment thus ren- 
dered be reversed on this appeal, the interest of the plaintiffs must 
be affected to the extent of setting aside wholly the judgment as 
an entirety, thereby requiring the plaintiffs again to prosecute their 
suit in the court below. The plaintiffs were otherwise interested jn 
the matter of costs, which had been so adjudged as to exempt them 
from liability therefor, except on condition that two-thirds of the 
same could not be successfully enforced against the husband of 
the appellant. 

In order to confer jurisdiction on the appellate court as to a party 
to the judgment who is interested in its results, it seems that the 
appeal bond must be made payable to such party, even though the 
judgment were not in favor of such party, provided the interest 
of the appellant in the suit was adverse to such party. In Green- 
wade v. Smith, 57 Tex., 195, an appeal bond was executed by an 
appellant whose petition of intervention was dismissed as insuffi 
cient, and was made payable only to the party in whose favor a judg- 
ment below was rendered on a promissory note and foreclosing a 
vendor’s lien. It was held that the defendant below, against whom 
the judgment was rendered, was a necessary party to the appeal, 
and the appeal bond should have been made payable to him as well 
as to the plaintiff. Chief Justice Gould remarked in the opinion: 
“Whilst the object of the intervenors is to reverse the judgment 
dismissing the plea of intervention, they can only appeal from the 
final judgment, and as Garrett (the defendant against whom judg- 
ment had been rendered) is a party to that judgment, whose inter- 
ests may be materially affected should it be reversed, he was a 
necessary party to the appeal. The bond should have been payable 
to him as well as to Smith (the plaintiff in the judgment). The 
necessary parties not having been brought before the court to en- 
able it to take jurisdiction of the case, the appeal must be dis 
missed.” 

In this case the attitude of the plaintiffs is that of hostility to 
the interest of Russell and of the appellant Alice Young, as well 
as to that of her husband, W. P. Young; the position of Alice 
Young in this litigation, whilst her answer admits the material facts 
alleged by plaintiffs, so far as they may be essential to effect a re- 
covery against Russell, does not imply a relinquishment or waiver 
of her rigits to such interest as she may have in the property. The 
scope of her answer admitted virtually that the plaintiffs were et- 
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titled to one-half of the land sued for, and that she was interested 
as owner of the residue. Tassell’s interest was wholly adverse to 
that of all the parties to the suit. Such being the status of the 
case When the judgment was rendered, no reason is perceived why 
the appellant may be exempted from making her appeal bond pay- 
able to the plaintiffs. 

Art. 1400, R. S., provides that the appeal bond shall be made 
“payable to the appellee or defendant in error.” In a suit, and 
under pleadings of the character here presented, which is a proceed- 
ing in equity, the appellee must be regarded as the party in the 
judgment in whose favor the same has been wholly or partially ren- 
dered, and who does not appeal from it; and we are of opinion that 
to such party or parties in such judgment the appeal bond must be 
made payable. 

Jurisdiction of an appeal will not be entertained without such an 
appeal bond as affords to the parties whom the law contemplates 
shall be protected by it, such security as the statute provides shall 
be afforded. See Smith & Williams v. Parks, 55 Tex., 85, and 
authorities there cited. No appearance is made nor briefs filed by 
the plaintiffs nor by appellee Russell, nor is there filed a motion to 
dismiss this appeal; but if it appear by the record that the court does 
not possess jurisdiction, it will not attempt to exercise it, and in 
such case this court will, of its own motion, dismiss the appeal. 
Smith & Williams v. Parks, supra; Lyell v. Guadalupe Co., 28 Tex., 
57; Loftin v. Nalley, 28 Tex., 127; Chambers wv. Miller, 7 Tex., 75; 
Evans v. Pigg, 28 ‘Pex., 590. See, also, Thompson v. Pine, 55 Tex., 
429, where the writ of error was dismissed because one of two 
defendants in the judgment were not cited under the plaintiff in 
error’s writ of error. Judge Quinan, delivering the opinion, said: 
“We are of the opinion that the writ of error should be dismissed 
because Pine is not made a party, and this, too, whether the sureties 
have the right to make the motion or not. We know of no reason 
why Pine should not be cited. The object of the writ is to reform 
a judgment to which he is a party. All the parties defendant in 
error should be cited.” Citing authorities. 

The principle, reason and policy of the law in appeals seems to 
apply alike to the same end, whether the question of jurisdiction 
arise in the consideration of the appeal bond, or of the process 
whereby the necessary and proper parties to the judgment are to be 
brought before the appellate court. In either case the court will 
decline to take jurisdiction to revise a judgment rendered below, 
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unless the proper parties to be affected by the revision shall be 
brought before it in the mode which the statutes regulating appeals 
contemplate. 

We conclude, therefore, that this appeal ought to be dismissed, 


bth Dismissep, 
[Opinion adopted January 28, 1884.] 





J. H. L. Bray ann Wire v. W. B. Arkin. 


(Case No. 1736.) 
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EVIDENCE — One wishing to introduce parol evidence of the contents of g 
record alleged to be destroyed, proved that the building in which it was kept 
had been destroyed by fire; that the witness had been informed at the 
proper office that a great many of the records, and nearly all of the office 
papers, were missing, and that the clerk had told him that they had been 
burned, but no evidence of inquiry for the particular record, or of its de. 
struction, was shown, Held, that parol evidence of its contents could not be 
received. Following Dunn v, Choate, 4 Tex., 14. 

. Banxruptcy.— When property claimed by the bankrupt as exempt property 
is set aside to him, if the same be subject to a former lien, the right of the lien 
holder is not affected by the act of the assignee in setting aside the property, 

. MortTGaGE— Powers — BaNnKRUPTCY.— A mortgage with a power of sale, 
creates a power coupled with an interest, which cannot be revoked by the 
mortgagor; and the authority of the mortgagee to execute it in the name 
of the mortgagor, and as his attorney, is not affected by his bankruptey; 
the assignee can only take subject to the rights of the mortgagee. Following 
Hall v. Bliss, 118 Mass., 554, and Eyster v. Galf, 1 Otto, 521. 

HoMESTEAD.— See charge of court for an instruction in regard to homestead 
held correct. 
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Apprat from Lamar. Tried below before the Hon. R. R. Gaines, 

Suit against J. H. L. Bray and his wife, Hattie A. Bray, for the 
recovery of one hundred and ninety-seven acres of land in Lamar 
county. Plaintiff sued outa writ of sequestration; and the defend- 
ants failing to replevy the plaintiff replevied. 

Defendants Bray and wife answered: 

1st. General demurrer. . . . 

3d. General denial. 

4th. Plea of “ not guilty.” 

5th. Claimed the land in controversy as the homestead of them- 
selves and family, and had so claimed it since they purchased it and 
before the execution of either of the deeds of trust under which 
plaintiff claimed title, to wit, since 1873, and that the same was still 
their homestead. 
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That on the 4th day of April, 1876, J. H. L. Bray was adjudged 
a bankrupt, and that subsequent thereto, and on the same day, the 
laintiff W. B. Aikin caused the land in controversy to be sold by 
J. D. Wortham, trustee in a deed of trust, to secure a debt to plaint- 
iff, in which deed of trust the wife, Hattie A. Bray, did not join; 
that such sale was made after J. H. L. Bray was adjudged a bank- 
rupt, which fact was known to the trustee and to plaintiff; that no 
consideration was paid at such sale, and the land purchased by 
plaintiff and deed made to him by the trustee; no consideration paid 
or credit entered on plaintiff's debt, but that thereafter plaintiff 
proved up his entire claim against the estate of J. H. L. Bray, a 
bankrupt, without allowing any credit for the amount bid at the 
sale. 

That on the 9th day of November, 1877, in the United States 
district court at Tyler, the land in controversy was adjudged to be the 
homestead of Bray and wife, and set aside as such, in a proceeding 
between J. H. L. Bray and the register in bankruptcy; that prior 
to this proceeding W. B. Aikin had proven up his claim against 
Bray, with his lien given by the said deed of trust. 

Defendants further set forth that on the 22d day of December, 
1877, one H. D. McDonald, trustee in a deed of trust executed by J. 
H. L. Bray and wife, sold the land in controversy to W. B. Aikin 
for $100, and made him a deed for it. Charged that the sale 
was fraudulent, made at the instance of plaintiff, for whom the 
trustee (McDonald) was attorney. and without the knowledge, 
consent or request of the beneficiaries in the deed of trust (naming 
them). That the sale was made in a secret manner, when very few 
persons were present, and no other land was being sold, and at a 
grossly inadequate price — $100,— the premises being worth at the 
time $5,000. Charged collusion between the trustee and Aikin to 
defraud defendants. 

Verdict and judgment for plaintiff (Aikin), from which Bray and 
wife appealed and assign seven separate errors. 

The pleadings were lengthy, and a statemert of their contents, of 
the facts in evidence, or of the assignments of error, would not 
make more plain the opinion, which indicates the errors complained 
of, except the following charge of the court, to which exception 
was taken: 

“In regard to the question of homestead, I instruct you that a 
family are entitled to but one homestead, and that is the place which 
is used and occupied by them as a family residence. If, before the 


purchase by Bray of the land in controversy, he owned another 
VoL. LX — 44 
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place which he then occupied as a family residence, and he continued 
to reside with the family upon such other place until the time of the 
execution of the deed of trust, and was residing thereon at that 
date, I instruct you that the place upon which he lived with his 
family at the time was his homestead, and that the land in contro. 
versy was not his homestead, although he may have intended to 
occupy the latter as his family residence at some future time; and 
may have purchased it and made improvements upon it with that 
view. 

“ The declaration of defendant J. H. L. Bray as to his intentions 
in regard to the land in controversy is evidence to which you are en- 
titled to look in discovering his purpose in regard to the property; 
but the mere fact that he may have intended it as his homestead (if 
a fact), and of his having improved the same with that view (if such 
be the fact), without removal or abandonment of his previous resi- 
dence, is not sufficient to make it a homestead.” 


Hale & Scott, for appellants, cited: Thompson on Homesteads, 
secs. 247, 248, 249, 251 and 252; Bump on Bank’y, secs. 5075, 5106, 
and notes on pp. 606-9. 


Dudley & Me Donald, for appellee, cited: Morrison v. Loftin, 44 
Tex., 23; McCoy v. Crawford, 9 Tex., 356; Freeman on Judgments, 
secs. 154 and 252; Bump on Bankruptcy, pp. 152, 153, and sec. 5045 
and notes; Hall v. Bliss, 118 Mass., 554; Eyster v. Gaff, 1 Otto 
(91 U.8.), 521; Perry on Trusts, vol. 2, sec. 6024; Bump’s Bank- 
ruptcy (Sth ed.), pp. 163 to 168, also p. 609, third note from bottom 
of page; McGready v. Harris, 9 B. R., 135; S. C., 54 Mo., 137; 
Roden v. Jaco, 17 Ala., 344; Jn re Iron Mountain Co., 4 B. R., 645; 
8. C., 9 Blatch., 320; Jn re Bowie, 1 B. R., 628. 


Detany, J. Com. App.— Our opinion is that the first assignment 
of error cannot be maintained. Appellant assigns as error the 
ruling of the court “in refusing to permit defendants to prove by W. 
B. Aikin and his attorney, H. D. McDonald, that plaintiff had 
proven up his entire claim against J. H. L. Bray in bankraptey, 
after having offered preliminary proof of the loss (by fire) of the 
records and papers of the register in bankruptcy, and after admit- 
ting evidence that the claim had been filed ’in the office of 8. J. 
Newton, register in bankruptcy, with an affidavit attached,” ete. 

Objection was made that this evidence was secondary and that 
no sufficient proof had been made of the loss of the primary and 
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better evidence. Both parties treated the evidence offered as sec- 
ondary, and the defendants, in order to show the loss of the original 
papers, proved by the witness, Wright, that the court building in 
Tyler, which contained papers, etc., had been burned; that upon in- 
quiry at the office he found that a great many of the records, and 
nearly all of the papers of the office, were missing, and was told by 
the clerk that they had been burned. 

No inquiry, however, was made for the papers here in question, 
nor was there any evidence of their destruction. Inquiry should 
have been made for these particular papers, and, if they were lost, 
the loss should have been proven by the proper custodian of the 
papers, if he could be found. 

In the case of Dunn v. Choate, 4 Tex., 14, where a copy of a deed 
was offered with proof that the original had been in the hands of a 
person who said it was lost, the court said that this was not suffi- 
cient. The loss should have been proven by the testimony of the 
person who had possession of the deed, if he could be found. 
~ The second assignment complains of the ruling of the court in 
excluding from the jury, after it had been read, a transcript from 
the proceedings of the bankrupt court, in which it was shown that, 
in a proceeding between Bray and the assignee, the latter had been 
ordered by the court to set aside to Bray as his homestead the land 
now in controversy. . 

Our opinion is that the court did not err. Long before the pro- 
ceedings in bankruptcy commenced, the plaintiff in this suit held a 
valid lien upon the property. 

If the assignee did set aside this land as the homestead of the 
bankrupt, the latter would, nevertheless, take it subject to the lien. 

“When property claimed to be exempted is subject to a mortgage, 
the assignee will discharge his whole duty if he designates the ex- 
empted property, and then leaves the bankrupt and the mortgagee 
to settle their respective rights by themselves.” Jn re Lambert, 2 
B. R., 426; Bump on Bankruptcy (10th ed.), p. 519. 

In his answer the defendant had charged that the sale made by 
Wortham, trustee, to the plaintiff, and under which the plaintiff here 
claimed the property, was void, because it was made after Bray was 
adjudged a bankrupt. 

The court sustained an exception to the answer. This ruling is 
presented in the third assignment of error. 

Under this assignment appellant presented the following proposi- 
tion: “The trustee’s sale made by J. D. Wortham, after Bray was 
adjudged a bankrupt, was without right, null and void, and conferred 
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on Aikin, the purchaser, no title.” We cannot accept this as the law. 
See Bump (10th ed.), p. 177. It must be borne in mind that Bra 

had given this deed of trust to Wortham with power of sale long 
before his bankruptcy, though the power was executed afterwards, 

This precise state of facts came before the supreme court of Mas. 
sachusetts in the case of Hall v. Bliss, 118 Mass., 554, Chief Justice 
Gray delivering the opinion. In that case Hall and wife executed 
a mortgage with power of sale to A. T. Stewart, upon certain prop. 
erty in Massachusetts in 1870. 

On December 1, 1871, Hall being still the owner of the property 
subject to the mortgage, was adjudged a bankrupt. On December 13, 
1871, the mortgage debt being unpaid, Stewart sold the property 
under the power. The court held the sale good notwithstanding 
the bankruptcy of Hall. 

Upon that point the chief justice says: “The power being 
coupled with an interest in the estate conveyed, could not be re- 
voked by the mortgagor; and the authority of the mortgagee to 
execute it in the mortgagor’s name, and as his attorney, was not 
affected by his bankruptcy, for his assignee could only take subject 
to the rights of the mortgagee.” 

Another interesting case is that of Eyster v. Gaff et al., 1 Otto 
(91 U.S.), 521. In that case one McClure had given a mortgage to 
Gaff upon certain lots in Denver City, Colorado. Gaff brought 
suit on the mortgage in the state court, and a decree of foreclosure 
was rendered on July 1,1870. Under this decree Gaff bought the 
lots. But in May preceding, McClure had been adjudged a bank- 
rupt and his assignee appointed. He filed his schedule, in which the 
lots with Gaff's mortgage upon them were set out. The defend- 
ant in the suit was a tenant of McClure, and defended his possession 
on the ground that the foreclosure proceedings, after the adjudication 
of bankruptcy and the appointment of the assignee, were void. 
The supreme court of the territory pronounced the title of Gaff 
valid on an error. The supreme court of the United States affirmed 
the judgment. 

We conclude that the court below did not err in sustaining the 
exception above set forth. 

In our opinion there is no merit to the homestead claim as set up 
by the defendants, nor was there any error in the charge of the 
court upon that part of the case. 

We conclude that the judgment should be affirmed. 


AFFIRMED. 
[Opinion adopted January 29, 1884.] ' 
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ABATEMENT. See PLEA IN ABATEMENT. ° 


ACCOUNT. 

1. Ina suit to recover on an itemized account, under an allegation that 
the defendant promised to pay on demand what the goods sold were rea- 
sonably worth, evidence is admissible showing an agreement between the 
contracting parties, when the goods were sold and delivered, by which the 
purchaser agreed to pay the sums therefor set forth in the account; such 
evidence is not inconsistent with the cause of action set forth in the peti- 
ye. Ballew v. Casey, 573. 

2. In such an action, no recovery could be had for an amount in excess 
of the value agreed on in such a contract. Distinguished from McGreal v, 
Wilson, 9 Tex., 426. Jd. 

ACKNOWLEDGMENT. See DEEp, 6. 

1. An acknowledgment to a deed, taken before a commissioner of deeds 
in another state, who was appointed under the statute (Pasch. Dig., 3762), is 
not affected by the fact that the governor who appointed the commissioner 
had gone out of office before the acknowledgment was taken. The commis- 
sioner once appointed could continue to act as such until he was removed by 
the governor. Thorn’s Heirs v. Frazer's Heirs, 259. 

2. Art. 4353 of the Revised Statutes, which authorizes any party interested 
to bring an action in the district court to correct the defective certificate 
to the acknowledgment of an instrument, which was in fact properly ac- 
knowledged, applies as well to deeds as to other instruments properly 
executed and acknowledged by married women but defectively certified to. 
Johnson v. Taylor, 360. 

3. That provision of the law does not create a right, but permits the 
judgment of a court to be substitutéd for the defective certificate of the 
officer, which should have been the evidence of it, and it cannot be said to 
operate retrospectively. Id. 

4. That provision of the statute was intended to have a prospective 
operation, and that it may operate upon causes of action based upon past con- 
ener does not change its character. Id, 

5. Art. 4353, R.S., simply provides a new rule of evidence and a remedy 
by which it may be shown that a contract was really mame in accordance 

‘ with law. Id. 

6. Though the statute must be complied with in order to pass title to a 
married woman's separate property, it does not necessarily follow that an 
instrument willingly executed by her, and actually acknowledged as re- 
quired by law, is absolutely void, simply because of the officer’s failure to 
make the proper certificate which the facts authorized, and which the law 
required him to make. Id. 

7. Dalton v. Rust reviewed, and the doctrine announced, that though 
an instrument acknowledged by a married woman may be defectively cer- 
tified to, it may, in connection with other facts, become the basis of a 
right which a court of equity will protect. Jd. 
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ACKNOWLEDGMENT — continued. 


8, The constitution, art. III, sec. 56, recognizes the powef in the legisla. 
ture to give effect to informal and invalid wills or deeds, and restricts jts 
power only in one respect. Id. 

9. Chesnut v. Shane, 16 Ohio, 599; Watson v. Bailey, 1 Binney, 476; Webb 
v. Den, 17 Howard, 577; Deutzel v. Waldic, 30 Cal., 142, and other cases, 
reviewed and discussed. Jd. 

10. Art. 4353 of the Revised Statutes never intended to permit the val- 
idating of conveyances when in fact the law had not been complied with 
in taking the acknowledgment, but gives only a new remedy for ascertain. 
ing the fact that the acknowledgment was in fact properly made, Id, 

11. It is not the duty of one purchasing the homestead of others to gee 
to it that the notary does his duty in making a privy examination of the 
wife when she signs the deed; all that the law requires of the purchaser is 
to act fairly, and not avail himself knowingly of the fraudulent conduct of 
others. Pierce v. Fort, 464. 


ACQUIESCENCE. See Bounpbary, 2. 
ACTION, 


1, Suit may be maintained to cancel and declare void for fraud a con- 
veyance to the defendant by a third party, against whom the plaintiff had 
obtained a judgment for damages, the land having been sold under that 
judgment to the plaintiff, and the petition charging that the defendant knew 
of the fraudulent intent of such third party to defraud plaintiff of his claim 
for damages by the conveyance, and colluded with him to consummate the 
fraud. Holden v. McLaury, 228. 


ACTION ON ACCOUNT. See Account, 1, 2. 


ADMINISTRATOR. See Community PROPERTY, 4. ESTATES OF DECEDENTs, 


EXECUTORS AND ADMINISTRATORS, 


ADMINISTRATOR'S BOND. See SURETIEsS, 1. 
ADMINISTRATOR’S SALE. See SUBROGATION, 1, 2. 
ADVERSE CLAIMANT. See INNOCENT PURCHASER, 9. 


ADVERSE POSSESSION. See LAND TITLEs, 2. LimiTaTions, 6, 8, 10, 17. 


AFFIDAVIT. See PRACTICE IN SUPREME CovURT, 1, 


AGENT. See PRINCIPAL AND AGENT. 
ALTERATIONS AND ERASURES. See PLEADING, 2. 


AMENDMENT. See PLEADING, 17, 





1. See opinion for the doctrine of the civil law, as announced by Parti- 
das an? Escriche, with regard to erasures, obliterations, interlineations and 
corrections, and that quantities and dates be expressed in letters and not 
in numbers and figures, under penalty of the nullity of the instrument. 
Hanrick v. Cavanaugh, 1, 

2. This case distinguished from Hanrick v. Jackson, 55 Tex., 17, and the 
doctrine announced that if what purports to be a grant from the govern- 
ment isa forgery, it having never in fact been issued by the officer by whom 
it purports to have been issued, or if by subsequent alterations it has been 
made apparently to confer rights not conferred by it at the time it was 
issued, then it is absolutely void, and is subject to attack by any one 
against whom it is sought to be used. Id. 


SERVICE OF PROCEssS, 1. 
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AMICUS CURL. 

1, An atterney of a court may be heard, or not, as amicus curiae, in the 
discretion of the court, concerning a proceeding in which he is not counsel. 
State v. Jefferson County, 312. : 

2. Though voluntary advice to the court from an attorney not connected 
with the proceeding is permissible, yet the court can only do that which 
it could do without such action of counsel. Jd. 

ANCIENT DEED. See INNOCENT PURCHASER, 7. 


APPEAL. See APPEAL BOND, APPEAL FROM JUSTICE’S COURT. JUDICIAL SALE, 
1, JURISDICTION, 3. PRACTICE IN SUPREME COURT. 

1. A judgment determining the rights of the parties to a proceeding to 
recover land and for partition, and which appoints commissioners to make 
partition in accordance with its provisions, is a final judgment from which 
an appeal may be prosecuted. White v. Mitchell, 164. 

2. When notice of appeal from such a judgment was given, and a state- 
ment of facts made out and filed, but no appeal bond was filed until nine 
months thereafter, and afterwards all the steps were taken by the same party 
to perfect an appeal from a judgment afterwards rendered, confirming the 
report of the commissioners in partition, assignments of error relating only 
to the first judgment will be disregarded, it being conclusive of the rights 
adjudicated thereby, and the appeal as to that judgment dismissed. Id. 

3. Where a bill of review seeks to embrace matters concerning the action 
of the county court had in the distribution and partition of a deceased 
ward’s estate alone, it cannot be considered by the district court on appeal; 
but where the bill of review seeks to inquire, and to have revised the action 
of the county court in passing upon the final account and settlement of the 
deceased ward’s guardian in addition, such an action being within the power 
and jurisdiction of that court, isa proper subject for investigation there, 
and for consideration and revision on appeal in this form in the district 
court. Young v. Gray, 541. 

4. Veal v. Fortson, 57 Tex., 488; Jones v. Barnett, 30 Tex., 637; McKin- 
ney v. Abbott, 49 Tex., 371; Berry v. Young, 15 Tex., 370; Timmons vw. 
Bonner, 58 Tex., 554, cited and discussed. Id. 

5. Under the Revised Statutes (art. 2707), as to appeal in matters of guard- 
ianship, under the case above set out, a. party may appeal without giving 
bond. Jd. 

6. The district court can acquire no jurisdiction by an appeal from the 
probate court when the jurisdiction of the probate court over the subject 
matter of the controversy did not exist. Wise v. O’ Malley, 588, 

APPEAL BOND. See APPEAL, 5. SERVICE OF PRoOcEsS, 1. 

1. It is not necessary that an appeal bond, given on appeal from a judg- 
ment of a justice of the peace, should show that the judgment from which 
the appeal was taken was a final judgment, or that it should show the 
amount for which the judgment was rendered, Both these facts are deter- 
mined by an inspection of the transcript. Christian v. Crawford, 45. 

2. It is sufficient if such bond appears prima facie to be given to secure 
an appeal from the judgment certified to by the justice and is conditioned 
as required by the statute. Jd. 

3. An appeal bond is insufficient that fails to give the names of the con- 
tending parties. number of the cause, date of the judgment, by what court 
rendered, against whom and by whom recorded; because of the defective 
description of the judgment. In re Estate of O' Hara, 179. 

4. Herndon v. Bremond, 17 Tex., 482; Smith v. Cheatham, 12 Tex., 37; 
Holiis v. Border, 10 Tex., 277, cited. Jd. 
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APPEAL BOND — continued. 

5. In order to confer by appeal jurisdiction on the supreme court over a 
party tothe judgment below, the appeal bond must be made payable to such 
party, even though the judgment was not in favor of that party, provided 
the interest of the appellant was adverse to such party’s interest, Citing 
Greenwade v. Smith, 57 Tex., 195. Young v. Russell, 684. 

6. Under art. 1400, R. S., the ‘appellee or defendant in error” must be 
regarded as the party in the judgment in whose favor the same has been 
wholly or partially rendered, and who does not appeal from it. To all 
such parties the appeal bond must be made payable. When such a bond is 
not executed the supreme court will of its own motion dismiss the appeal. 
Following Thompson v. Pine, 55 Tex., 429, and other cases cited in opinion, 


Td. 


APPEAL FROM JUSTICE’S COURT... 

1, Though, on appeal from the court of a justice of the peace to the 
county court, no new cause of action can be set up by the plaintiff, nor can 
any set-off or counterclaim be considered which was not pleaded in the 
court below, yet this rule has no application to the case of a defendant who, 
having made the issue in the court below that the property in controversy 
was not subject to the plaintiff's execution, relied on a mortgage, and on 
appeal claimed as a purchaser. Blanton v. Langston, 149. 


APPROPRIATION OF PAYMENTS, See PAYMEnT, 1, 2. 


ARBITRATION AND AWARD. See REFERENCE. 

1. When, during the progress of a suit actually pending, the parties in 
writing agree to have their rights to land determined by one man named by 
them, by whose award they agree to abide, though the arbitration cannot 
be sustained as one made under the statute, yet the courts will give full 
effect to an award thus made. Myers v. Easterwood, 107. 

2. While an award of arbitrators may be binding, though a ministerial 
authority be reserved therein to be thereafter exercised, such as the corree- 
tion of errors of computation apparent from the award itself, yet if on 
its face it contains the declaration by the arbitrators that they will cor- 
rect “any errors that may be discovered,” it 1s void. Hooker v, William. 
son, 524. 

ARCHIVES. See EviIpENvE, 25. 
ARGUMENT OF COUNSEL. 

1. See statement of case for remarks of counsel used in the closing argu- 
ment of a cause held calculated to prejudice the rights of appellant, and 
which should not have been permitted. 7. & St. L. R. Co. v. Jarrell, 267. 


ARREST. See False ARREST. 
ASSIGNMENT. See ASSIGNMENT FOR BENEFIT OF CREDITORS. SCHOOL LANDS, 3. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 

1. An assignment made prior to the act of March 24, i879, regulating as- 
signments, was found on special issues by the jury not to be fraudulent, and 
that the value of the property transferred by the assignment was largely in 
excess of the liabilities of the assignor. Held, that a judgment for costs 
against the assignee and in favor of an attaching creditor, who had obtained 
possession of goods largely in value in excess of his claim, was error, and 
that no other judgment could have been rendered on the findings than a 
judgment for the assignee. Allen v. Willis, 155. 

2. When two or more instruments are executed at the same time, by the 
same parties, and with reference to the same subject matter, which, if con- 
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ASSIGNMENT FOR BENEFIT OF CREDITORS — continued. 
strued together, constitute an assignment for the benefit of creditors, they 
will be so construed and held by the courts. Moody v. Paschal, 483. 
8. An assignment which attempts to confer on the assignee power to de- 
clare future preferences, as to non-preferred creditors, in his discretion, is 
void, Id. 


ATTACHMENT. See Jurispicrion, 8. Tria of RicuT oF PRopPERTY, 4. 

1. The fact that a homestead had been established by a debtor on a tract 
of land exceeding in quantity two hundred acres, but had not been desig- 
nated at the time of the levy of an attachment upon the entire tract, does 
not affect the validity of the levy, when the judgment foreclosing the at- 
tachment lien respects the homestead and provides for its designation. 
Parker v. Coop, 111. 

2. The doctrine in French v. Strumberg, 52 Tex., 109, again announced, 
to the effect that even if a deed to land be made direct to the wife during 
coverture, a purchaser for value from the husband, or one claiming under 
judgment and execution against him, will be protected, as against the wife, 
though the land had been acquired with her separate means, or by gift, un- 
less the recitals of the deed are such as to put the purchaser upon inquiry 
as to the character of her rights. Id. 

3. The purchaser without actual notice may rely on the real title being 
where, by the terms of the deed to his vendor, it appears to be. Id. 

4, But an attaching creditor of the community estate, or one who, through 
operation of law, has acquired an apparent lien upon land which has been 
purchased in whole or in part with the separate means of the wife, does not 
occupy such position as will preclude the wife from proving her separate in- 
terest, and thereby having it protected. Such protection is accorded under 
like circumstances to a third party, and there is nothing in the marital re- 
lation that should prevent it from being extended to the wife. Id. 

5. An assigninent made prior to the act of March 24, 1879, regulating as- 
signments, was found on special issues by the jury not to be fraudulent, and 
that the value of the property transferred by the assignment was largely in 
excess of the liabilities of the assignor. Held, that a judgment for costs 
against the assignee and in favor of an attaching creditor, who had obtained 
possession of goods largely in value in excess of his claim, was error, and 
that no other judgment could have been rendered on the findings than a 
judgment for the assignee. Allen v. Willis, 155. 

ATTORNEYS. See Amicus CuRL®. JUDGMENTS, 7. MUNICIPAL CORPORATIONS, 2. 
BANKRUPTCY. 

1, When property claimed by the bankrupt as exempt property is set aside 
to him, if the same be subject to a former lien, the right of the lien holder 
is not affected by the act of the assignee in setting aside the property. Bray 
v. Aikin, 688, 

2, A mortgage with a power of sale creates a power coupled with an in- 
terest, which cannot be revoked by the mortgagor; and the authority of the 
mortgagee to execute it in the name of the mortgagor, and as his attorney, 
is not affected by his bankruptcy; the assignee can only take subject to the 
rights of the mortgagee. Following Hail v. Bliss, 118 Mass., 554, and Eyster 
v. Gaff, 1 Otto, 521. Id. 


BILL OF EXCEPTIONS. See STaTeweNT oF FActs. 

1. A bill of exceptions to the rejection of evidence offered, which fails to 
set forth the specific testimony rejected, but which recites that ‘* the de- 
fendant offered evidence to prove actual and exemplary damages, to which 
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BILL OF EXCEPTIONS — continued. 
plaintiff objected, because there was no allegation in defendant’s answer to 
admit such evidence,” is not sufficient. There being nothing to show what 
the rejected testimony was, the presumption must prevail that what wag 
offered did not correspond with the allegations in the pleading. Brothers 
v. Mundell, 240. 

2. The better practice is, when objections are sustained to one of several 
mesne conveyances, through which appellant sought to connect himself 
with the sovereignty of the soil, for the bill of exceptions to set forth the 
subsequent connecting links in the chain of title, or to give in the bill their 
dates, contents, etc. Bowles v. Beal, 322. 

3. Bills of exception must be signed and filed during the term; and 
though, under rule 56, exceptions to evidence may be embraced in a state. 
ment of facts in connection with the evidence admitted, such exceptions 
will be disregarded, unless the statement of facts containing them be prop- 
erly made out and filed during the term, and presented to the judge within 
ten days after the trial. Lockett v. Schurenberg, 610. 

4. In the absence of a statement of facts, the supreme court refused 
to revise the ruling of the district court in excluding a map offered, when 
the question was one of boundary, though exceptions thereto were properly 
taken and filed during the term. On this question the cases of Harvey v, 
Hill, 7 Tex., 591; Webb v. Maxan, 11 Tex., 679; King v. Gray, 17 Tex., 62; 
Galbreath v. Templeton, 20 Tex., 46; Sublett v. Kerr, 12 Tex., 367, and Dalby 
v. Booth, 16 Tex., 563, were reviewed. Even if it was error to exclude the 
map, it could not be known, in the absence of a statement of facts, whether 
it was such an error as prejudiced the rights of the party offering it. Id, 

5. Bills of exception inserted in a statement of facts, which under an 
order of court entered of record was permitted to be filed within ten days 
after the close of the term,.cannot be considered. G., C. & S. F. R. Co. v. 
Eddins, 656. 

BILL OF LADING. See StopraGe IN TRANSITU, 2. 
BILL OF REVIEW. See APPEAL, 3. 

BONA FIDE PURCHASER. See INNOCENT PURCHASER. 
BONDS. See APPEAL Bonp. INJUNCTION BOND. 

BOND FOR TITLE. See VENDOR AND VENDEE, 10, 12. 


BOUNDARY. 

1. Where, in an action nominally to try title to land, but really to deter- 
mine the true locality of a divisional line between the litigants, the title of 
each {party being admitted by the other, the final judgment is conclusive, 
and no right to a second action existed under the law in force before the 
adoption of the Revised Statutes. Spence v. McGowan, 53 Tex., 30, and 
Corporation of San Patricio v. Mathis, 58 Tex., 242, followed. Barbee v. 
Stinnett, 167. 

2. When a particular line has been acquiesced in or recognized by adjoin- 
ing owners as their common boundary, it affords strong presumption that 
such line is the true dividing line; and though this presumption is strength- 

ened by lapse of time, no period has been fixed that would render it con- 
clusive. Medlin v. Wilkins, 409. 

3. When a recital in a consent decree recognizes a designated line as the 
boundary line between the parties thereto, such decree is admissible in evi- 
dence, not as full proof to establish the true boundary when velied on by @ 
stranger to the decree, but as a circumstance tending to establish it, to be 
weighed with other evidence, Id, 
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BOUNDARY — continued. 

4, The effect to be given to such recital would depend upon the degree 
of knowledge of their respective rights possessed by the parties to the decree 
at the time of its entry. Id. 

5. Lapse of time, as evidence tending to establish acquiescence in a desig- 
nated boundary, would depend for its force as evidence upon the degree of 
information possessed as to his rights by the party sought to be affected 
thereby. See opinion for a case illustrating this rule. Id. 

BRIEFS. See PRACTICE IN SUPREME CoURT, 16. 
BURDEN OF PROOF. See Lost Nore, 1. 
CANCELLATION. See Equity, 1. Fraup, 2. VENpDoR’s Lien, 1. 


CARRIER. See STOPPAGE IN TRANSITU, 1-4. 

1, The relation of carrier and passenger does not necessarily cease where 
the latter alighted from the car and still aids the carrier’s servants in remov- 
ing his baggage from the car; nor does the act of so aiding make him a serv- 
ant of the carrier. Ormond v. Hayes, 180, 


CASES APPROVED AND FOLLOWED. See CHARGE, 7. ComMmuUNITY PROP- 
ERTY, 5. CONTRACTS, 2. DAMAGEs, 6,8. Drvorcr, 2. EVIDENCE, 7, 21, 45. 
HOMESTEAD, 18. INJUNCTION BOND, 2. LANDLORD AND TENANT, 1. Lost 
DEED, 1. MALICIOUS PROSECUTION, 4. MortTGaGEs, 5, 6. PRACTICE IN Su- 
PREME COURT, 10. PROMISSORY NoTEs, 2, REMOVAL TO FEDERAL CoURTs, 
1,3. STOPPAGE IN TRANSITU, 6. TRESPASS TO TRY TITLE, 5. TRIAL OF 
RIGHT OF PROPERTY, 4. UsuRY, 4. VENDOR AND VENDER, 8. VENDOR'S 
LIEN, 4. VESTED RIGHTS, 1. 


CASES CITED. See ApprEAL, 4, APPEAL Bonn, 4, 5, 6. Community Prop- 
ERTY, 3. ESTATES OF DECEDENTS, 24. EVIDENCE, 38. HOMESTEAD, 7, 19. 
INNOCENT PURCHASER, 12. JUDGES, 2, STOPPAGE IN TRANSITU, 1, 3. WRIT 
OF ERROR, 2. 

CASES DISTINGUISHED. See Account, 2. ContTracts, 3. DAMAGEs, 7. 
HOMESTEAD, 6. INNOCENT PURCHASER, 6, 7, 12. MortTGaGss, 6. NEGLI- 
GENCE, 17, 19. PRE-EMPTION, 2. SET-OFF, 2. VENUE, 4. 

CASES OVERRULED. See VENDOR AND VENDEE, 11. 


CASES REVIEWED. See ACKNOWLEDGMENT, 7,9. BILL OF ExcEpTions, 4. 
COMMUNITY PROPERTY, 2, 8,9. INNOCENT PURCHASER, 5, VENDOR’s LIEN, 6, 

CATTLE-GUARDS. See NEGLIGENCE, 14-16, 

CERTIORARI. See JuRISDICTION, 3. 

CHARGE. See NEGLIGENCE, 1-4, 25, 32. 

1, See statement of case for charge of court on fraud held not to be erro- 
neous. Tucker v. Hamlin, 171. 

2. It is not error to refuse a special charge which has been substantially 
given in different language in the general charge. Id. 

8. The practice of admitting improper evidence, and then attempting to 
correct its effect by an instruction, disapproved. Id. 

4, Where the pleading alleged, and evidence was introduced, to the effect 
that the railway company had agreed to stop its train at a particular point, 
viz., a section-house, and then refused so to do, in an action for damages 
against the company it was error in the court to charge that, ‘under the 
allegations and proof, it is immaterial to the plaintiff's right to recover, 

whether the train was stopped at the section-house or not, and in making 
up your verdict you will not consider that question.” Ormond v. Hayes, 180, 
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CHARGE — continued. C 
5. Such a charge is also, to some extent, one upon the weight of eyj. 
dence. Id. 
6. A charge of the court as follows: that as soon as ‘“‘the deceageg | : 


alighted in safety from the car in which he and his wife (the plaintiff) wey 
carried, then the relation ceased, and from that time the defendants oweg 
them no duty as passengers,” is too strong and unqualified in its character, 
Id. 

7. The following charge of the trial court is held to be erroneous; “jf 
the plaintiff was discharged from the prosecution by the examining mag. 
istrate who examined the case, then the presumption of law is, that there 
was no probable cause; but if the evidence further shows that the defendant 
had reasonable cause to believe, and did believe, that the facts stated in the 
complaint were true, then he would have such probable cause as the law 
contemplated,” because (i) The discharge of the defendant in a criminal 
prosecution does not raise a presumption of probable cause. (Following 
Griffin v. Chubb, 7 Tex., 614.) (2) The want of probable cause is a question 
of fact for the jury to determine, and such charge gives to that fact a 
prominence to which it was not entitled. Heldt v. Webster, 207. 

8. A charge as to the presumption arising from a certain state of facts, 
unless a conclusive presumption arises, is a charge on the weight of evi- 
dence. Id, 

9. See opinion for a charge in regard to goods in transitu held to be 
erroneous, in holding that the transit of goods ceased on their delivery to 
an agent of the purchaser, when the jury should have been told that the 
goods were still in transitu if they were only received by the agent tobe 
forwarded to their original destination. Halff v. Allyn, 278. 

10. See opinion for charge of court held erroneous as applied to the case, 
Eylar v. Eylar, 315. 

11. A charge of the court that the right of stoppage in transitu cf goods 
sold existed in the seller, not only in the event of the insolvency of the 
vendee, but for other adequate cause, without explaining the meaning 
applied by the court to the words ‘‘ other adequate cause,” is error. Foxy, 
Willis, 373. 

12. It is improper in the court to emphasize in its charge any particular 
portion of the evidence, unless it certainly establishes, as matter of law, 
some issue involved in the proceeding; but a disregard of this rule will only 
afford ground for reversal when it is calculated to mislead the jury. Med- 
lin v. Wilkins, 409. 

13. Instructions asked by counsel on the trial of a cause should always be 
signed by counsel asking them. Houston v. Blythe, 506. 

14. A charge as to outstanding title is erroneous, where there is no evidence 
as to that subject introduced. Belcher v. Fox, 527. 

15, Abstract propositions of law asked by counsel to be given as instruc- 
tions to the jury, though correct as applicable to minor issues, should be 
refused when the law has been fairly presented in the main charge of the 
court, as their tendency is to distract the attention of the jury by giving 
undue prominence to such issues. Newman v. Farquhar, 640. 

16. See opinion for a charge of the court in regard to the manner in 
which a jury should proceed in estimating damages, which, while not so 
clear and satisfactory as it should be, yet furnished the jury a rule for their 
guidance which cannot be said to be inapplicable to the case,— for facts 
of which see statement. Galveston Oil Co. v. Malin, 645. 

17. The better practice in suits for damages for personal injuries is for a 
party, who is disappointed with the terms in which the district judge has 





CHARGE — continued. 
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stated to the jury the rule to be followed in estimating damages, to at once’ 
ask him to give to the jury in addition a carefully drawn instruction em- 
bracing the rule to be followed in estimating the damages, as he believes it 
to be. Id. 

18. See opinion for a charge asked and refused which was directed to the 
question of contributory negligence on the part of the employee of a com- 
pany, suing it for damages on account of personal injuries, which, though 
correct, yet the action of the court in refusing it afforded no ground for 
reversal, the substance of it having been given in the main charge to the 
jury. Id. 

19. See statement of case for a charge of the court in a suit brought to 
recover damages for injury sustained in the construction of a railway, con- 
cerning which there was no such error as to require a reversal. G., 
C.&S. F. R. Co. v. Eddins, 656, 

20. See charge of court in regard to homestead held correct. Bray v. 
Aikin, 688. 


CHATTEL. See LAND CERTIFICATE, 1, 2. 


CHATTEL MORTGAGES. See MortTGAGEs. 








1, It was the intention of the act of April 22, 1879 (R. S., App., p. 15), to 
dispense with the registration in full of chattel mortgages, and to provide in 
lieu of it for the deposit with the clerk of the original mortgage itself, or 
atrue copy of it, there to be kept for the inspection of the parties inter- 
ested, and to have a minute of the mortgage entered in a book, so that it 
might be perceived what were its contents, date of filing, ete. Brothers 
v. Mundell, 240. 

2. An indorsement on a chattel mortgage by the county clerk, that it had 
been ‘filed for record” on a certain day, and that it had been recorded in a 
book for the registry of deeds, properly certified, is not evidence of such a 
deposit and filing of the mortgage as is required by the act of April 27, 
1879. R.S., App., p. 15. Such an instrument is not admissible in evidence 
as against creditors of the mortgagor, and as against creditors and as against 
subsequent purchasers and mortgagees in good faith, and as to them is 
void. Jd. 

3. When possession of property described in a chattel mortgage remains 
with the mortgagor, and the instrument is not filed as required by the stat- 
ute, the mortgage is absolutely void as to creditors of the mortgagor, no 

. matter whether they had actual notice of the mortgage or not, and with- 

out regard to whether they were creditors in good faith. Id. 

4. The execution of a mortgage on chattel property cannot affect the right 
of a creditor of the mortgagor to levy upon it and sell his interest under exe- 
cution; the purchaser would buy subject to the mortgage lien, having 
notice thereof. If after purchase the rights of the lien holder are jeopar- 
dized, he may sequester the property in a suit against the mortgagor, and 
make the purchaser under execution a party. Sparks v. Pace, 298. 

5. The mortgagee, under such circumstances, cannot maintain the statu- 
tory action against the purchaser at execution sale to try the right of 
property, he not being in possession, nor entitled to possession. If, in 
mistaking his remedy, the mortgagee brings his action for trial of right of 
property, and sells under judgment the property mortgaged under a sep- 
arate proceeding against the mortgagee, he cannot enjoin the judgment 
rendered against him in the suit to try the right of property by showing 
that fact. He must return the property or pay the judgment. Id, 
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CHATTEL MORTGAGES — continued. 






6. When a tenant from month to month mortgages personal property to 
another, and the rent due his landlord for the month in which the mort. 
gage is executed has been paid, and the property remains upon the premises 
by permission of the mortgagee from month to month, the lien of the land. 
lord is subordinate to that of the mortgage. H. R. E., B. & B. Association 
v. Cochran, 620. 


CHILDREN. See NEGLIGENCE, 1-5, 18, 32. WILLS, 4-7. 


CITIES. See MUNICIPAL CORPORATIONS. 


CIVIL LAW. See ALTERATIONS AND ERASURES, 1. 
COLLATERAL SECURITY. See Promissory Notes, 2. 
COLONIZATION LAWS. See LAND TITLEs, 1. 


1. Hodge v. Donald, 55 Tex., 344, followed; and held, that when a colonist 
in Peters’ colony settled upon land in 1848, which was appropriated after. 
wards by a certificate issued to him in 1850 as the head of a family, his wife 
having died in 1849, the land belonged to the community estate of the hus- 
band and wife. Rudd v. Johnson, 91. 

2, See statement for a contract made in 1836 which was construed to con- 
vey an undivided half of the land to which one of the parties was entitled 
as a colonist, and which empowered him to sell that half and no more, 
Mast v. Tibbles, 301. i 

3. An agreement was made in 1835, by which a colonist agreed to convey 
a portion of the headright league which might be granted to him as such 
in consideration that the other contracting party should defray all the ex. 
penses of removing him and his family to Texas and all expenses incident 
to procuring title from the government. Held: 

(1) That the agreement was violative of law and void. 

(2) Any ratification of such agreement prior to March 17, 1836, was also 
a nullity. 

(3) No right could be enforced under such contract on account of the pro- 
curement of a special relief act, under which the contracting party pro- 
cured for the heirs of the deceased colonist the land. Such relief act will 
be regarded as a bounty by the state, unless it is shown that it was the 
recognition of a legal obligation from the government to the colonist. Grant 
v. Heirs of Wallis, 350, 

4, A colonist in Peters’ colony settled with his wife and child on the 
land afterwards granted to him in 1843, and improved it. In 1844, during 
his absence with his family to another state, the wife and child died. In 
1845 he returned, and two years afterwards again married, and with his 
second wife lived on the land until 1854. The colonist in his application for 
the land made oath to his immigration as a colonist with his wife and child 
prior to July, 1848. Held, that the children of the second marriage inher- 
ited from their mother no interest in the land. Norton v. Cantagrel, 539. 


COLOR OF TITLE. See IMPROVEMENTs, 3. 
COMMISSIONER OF DEEDS. 





1. An acknowledgment to a deed, taken before a commissioner of deeds 
in another state, who was appointed under the statute (Pasch. Dig., 3762), is 
not affected by the fact that the governor who appointed the commissioner 
had gone out of office before the acknowledgment was taken. The com- 
missioner once appointed could continue to act as such until he was removed 
by the governor, Thorn’s Heirs v, Frazer’s Heirs, 259. 














COMMISSIONER OF THE GENERAL LAND OFFICE. 
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1. The commissioner of the generai land office has no authority to create 
or annul titles to land by ex parte orders to surveyors. Hanrick v. Cav- 
anaugh, 1. 


COMMUNITY PROPERTY. See ATTACHMENT, 4. EsTATES OF DECEDENTs, 











12, 13. HUSBAND AND WIFE, 2. INNOCENT PURCHASER, 17. SEPARATE 
PROPERTY. 

1. A judgment rendered against a surviving husband, obtained in a suit 
upon a community debt, which is begun after the wife’s death, is binding 
upon the community property, and this though the heirs of. the wife are 
not made parties and the pleadings in the cause fail to allege that the claim 
is for a community debt. Though the judgment is against the husband 
alone, a levy and sale of community property passes the title; and the 
sheriff's deed conveying the right, title, interest and claim of the surviving 
husband; passes to the purchaser the right and title which had vested in the 
community. Carter v. Conner, 52. 

2, Jones v. Jones, 15 Tex., 143; Stramler v. Coe, 15 Tex., 211, discussed. 
Id. 

8. Woodley v. Adams, 55 Tex., 530; Brewer v. Wall, 23 Tex., 585; Allison 
v. Shilling, 27 Tex., 454; Tucker v. Brackett, 28 Tex., 336; Burleson v. Bur- 
leson, 28 Tex., 418; Good v. Coombs, 28 Tex., 50, cited and approved. Id. 

4, Though the administrator of a deceased husband’s estate has authority 
to maintain a suit to recover land for purposes of administration belong- 
ing to the community, without joining therein the heirs either of the de- 
ceased husband or wife, still a judgment against him in such a suit would 
constitute no bar toa suit by the heirs of the mother for her community 
interest. Rudd v. Johnson, 91. 

5. Hodge v. Donald, 55 Tex., 344, followed; and held, that when a colo- 
nist in Peters’ colony settled upon ldfid in 1848, which was appropriated 
afterwards by a certificate issued to him in 1850 as the head of a family, his 
wife having died in 1849, the land belonged to the community estate of the 
husband and wife. Id. 

6. The principle again announced that the survivor of the marital relation 
has authority, without administration on the estate of the deceased spouse in 
any of the statutory modes, to sell community property to pay community 
debts which are a charge upon it; that the property thus sold is charged 
with the payment of debts contracted during the marriage. Sanger v. 
Moody, 96. 

7. The act of 1856 did not withdraw such power of sale from the sur- 
vivor, but was intended to enlarge such power; following Lumpkin v. 
Murrell, 46 Tex., 58, and other cases cited. Id. 

8. Wenar v. Stenzel, 48 Tex., 490; Veramendi v. Hutchins, 48 Tex., 552, 
and Johnson v. Harrison, 48 Tex., 266, reviewed, and the conclusion an- 
nounced that a sale made in good faith by the survivor of the community 
of the common property to pay community debts, was valid, and the pur- 
chaser would be protected, Jc. 

9. Tillinghast v. Champlin, 4 R. I., 209-212, cited and reviewed, and the 
principle announced that the purchaser of community property under cir- 
cumstances above stated is not bound in his own protection to see that the 
purchase money is applied to the payment of the community debts. It is 
essential, however, to the protection of the purchaser, that the considera- 
tion paid be not grossly inadequate, that there be no collusion or fraud to 
which he is a party, and that he have no knowledge of any intention to mis. 
apply the proceeds, Id, 
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COMMUNITY PROPERTY — continued. 









10. No property acquired by the wife during coverture becomes her sep. 
arate estate except such as is derived by gift, devise or descent; all acquired 
in any other manner is community property. Ezell v. Dodson, 331. 

11. Upon the death of the wife the common property is held by the husband 
for the payment of community debts, and the deceased wife’s portion de. 
scends to her children subject to the right of the husband to use it in pay. 
ment of such debts, and of creditors to enforce against it their community 
demands. Hill v. Osborne, 390. 

12. In asuit by one claiming land under two sales, one under a trust deed 
and the other an execution or judgment, both alleged to be for community 
debts, the heirs of the deceased wife of the defendant debtor intervened, 
alleging it to be community property, and claiming an interest of one-half 
in the property. The plaintiff asked that in the event his purchases at 
trust sale and execution were not valid, the property might be subjected to 
the satisfaction of the judgment debts he held against the community es- 
tate, and he alleged insolvency of the defendant and of the community 
estate. Held, that it was proper for the court to settle the rights and equities 
of all the parties growing out of the subject of litigation, and it should not 
have sustained a demurrer that deprived the creditor of a relief he was en- 
titled to when seeking to enforce marital debts against the community 
property chargeable with their payment. Id. 

13. While the husband cannot dispose, by will, of his wife’s community 
interest, yet if he attempts to do so, and she should elect to take under the 
will, she would be thereby estopped from afterwards asserting her right to 
the community. Moss v. Helsley, 426. 

14. The intent to dispose, by will, of the husband or wife, of the com- 
munity interest of the connubial partner, must be evidenced by explicit 
language. A will by the husband, devising ‘‘my interest in about one 
thousand six hundred acres of land patented to Rice M. and Mary 8. Gate- 
wood,” which was community property, conveyed only the husband’s undi- 
vided half thereof. Td. 

15. The husband made a deed, conveying community land, which was not 
delivered. Held, that the wife, who, as executrix, after the husband’s 
death, refused to deliver the deed (there being no fraudulent intent on her 
part), could not be made liable to parties claiming under the deed for the 
value of their interest in the land lost thereby. Id. 

16. The husband having control of the community and separate property 
of the wife, one negotiating for the purchase of either is not bound to con- 
tract with the wife; and when, on purchasing, he is presented with a deed 

signed by husband and wife, and duly acknowledged before the proper of- 
ficer, he has a right to believe that the wife has freely and with full knowl- 
edge given her consent to the same, and is not affected by the fraud of 
others in procuring her signature, of which he has no knowledge. Pierce v. 
Fort, 464. 

17. Though if a fraud be perpetrated in securing her signature, and the 
purchaser, though ignorant of its character, is wilfully blind, that he may 
profit by it, he will be regarded as having perpetrated it, so far as it affects 
the validity of the deed. Id. 

18, The statute (Pasch. Dig., 4648) which gave to the surviving husband 
power to sell the community estate after the filing of-an inventory, on the 
death of the wife, must be strictly construed; and such filing could not give 
validity to a sale made after the death of the wife and before compliance by 
the husband with the terms of the statute. Griffin v. Ford, 501. 

19, If, after the filing of such inventory, the surviving husband is about 
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COMMUNITY PROPERTY — continued. 


to waste the common property, though the heirs may apply to the court for 
protection, their failure to do this can work no forfeiture of their rights to 
property sold illegally by the father before the inventory was filed. Jd. 

20. Where the land certificate is community property, which after the 
death of the mother is conveyed by the father, in the absence of some fact 
givmg him power to convey, the children must be entitled to one-half of 
the land, less the value of such property as they have received from their 
father or his estate. The rule as to the determination of the value of the 
community property, sold without authority by the surviving parent, is, 
that the property should be valued as at the time it is received from the sur- 
viving parent or his estate. Sparks v. Spence, 40 Tex., 702, cited and fol- 
lowed. Belcher v. Fox, 527. 


CONDITIONAL SALE. See DEED, 1, 2, 9. 


CONFEDERATE MONEY. 

1. In a suit on a promissory note given in 1863, and payable in ‘ dollars” 
five years after date, the understanding of the parties as to the character 
of money in which it was to be paid may be shown from the nature of the 
transaction and its attendant circumstances. If payable in Confederate 
money, the holder was entitled to recover its value, estimated at the date of 
the contract. Taylor v. Bland, 29. 


CONSOLIDATION. See PRAcTICcCE InN District Court, 15. 
CONSTITUTION. See JurispicTion, 8, 9. Lizn, 1. ScHooL LAND, 1, 


CONSTITUTIONAL LAW. See VESTED Riaurts, 1, 2. 

1. See statement of case for a contract made between a city and a private 
party, held not to be within the prohibition contained in section 26 of the 
Bill of Rights. Macdonell v. I. & G. N. R’y Co., 590. 

2. Constitutional provision as to damaging, destroying, etc., private prop- 
erty for public use, construed. Damages for use of street forrailroad, G., 
C. &S. F. R. Co. v. Eddins, 656. See DAMAGEs, 23. 

3. Art. XVI, sec. 11, of the constitution, which declares the charging of 
a higher rate of interest than twelve per cent. to be usurious, and which 
required the legislature to provide appropriate pains and penalties to pre- 
vent and punish usury, was self-executing in its nature, so as to render all 
contracts for a higher rate than twelve per cent. illegal, from the date of 
the adoption of the constitution, and independent of laws afterwards en- 
acted in obedience to that provision. Hemphill v. Watson, 679. 

4. Any provision of a constitution is self-executing to the extent that 
anything done in violation of it is void. Following Buen v. Williamson, 4 
Humph., 259; and Watson v. Aiken, 55 Tex., 536. Id, 


CONSTRUCTION, See ASSIGNMENT FOR BENEFIT OF CREDITORS, 2, 3. DEED, 3, 
WILLs, 20. 


CONTRACTS. See CoLonizaTion Laws, 3. 

1. See statement for a contract made in 1836 which was construed to 
convey an undivided half of the land to which one of the parties was enti- 
tled as a colonist, and which empowered him to sell that half and no more, 
Mast v. Tibbles, 301. 

2. A contract between a sheriff who was, at the time, ex officio tax col- 
lector of his county, and another, under which each party was to furnish equal 
amounts of money to be invested in county scrip, the profits of which were 
to be equally divided, was illegal. The object of such a contract was for the 
sheriff to do indirectly, through another, for the benefit of both, an act 

Vou, LX — 45 






































































706 





InpDeEx. 















































CONTRACTS — continued. 


which the law prohibited him from doing directly. In such a case the law 
forbids relief to either party in enforcing an account and settlement between 
them, they never having settled. Following Riley v. Jordan, 122 Mass,, 233. 
Anderson v. Powell, 44 Iowa, 22, and other cases cited in the opinion. Regg 
v. Smith, 379. : 

8. This case distinguished from De Leon v. Trevino, 49 Tex., 91. Id. 

4, Where a contract is made with the president of a railway company, 
and signed by him and the secretary, though not authorized by the direct. 
ors, yet it appears that they knew of it, and, making no objection, stood 
by and saw the other party performing his part of the same, the company 
is bound. 7. & St. L. R. Co. v. Robards, 545. 

5. A railway company may bind itself to maintain a permanent depot at 
a particular place. Id. 

6. A contract made by a railway company for the building of a hotel by 
another at its depot, in consideration of which it agreed to encourage the 
proprietors of the hotel with the patronage of the company, and to dissuade 
all other parties from erecting a hotel at that depot, is not a contract in re- 
straint of trade nor beyond the power of the corporation. Id. 

7. When the execution of an agreement and warranty, prescribed bya 
corporation as a condition precedent to the enjoyment of the benefits of a 
contract with a party seeking to be a member thereof, and which forms the 
basis of the contract, is not executed as required, the party so failing can 
take no benefits, since the minds of the contracting parties did not so meet 
as to give the contract binding force on both parties. S. L. P., K. & Ladies 
of Honor, v. Grace, 569. 

8. See statement of case for facts, as applicable to which the above rule 
was applied. Id. 


CONTRIBUTION. See SURETIEs, 1. 


CONVERSION. See DamaaeEs, 5. 


1. When suit is brought for damages for the illegal conversion of goods, 
if the plaintiff be entitled to recover, the measure of damages would ordi- 
narily be the value of the goods at the time of their conversion with legal 
interest thereon from that time. Blum v. Thomas, 158. 


CORPORATIONS. See MUNICIPAL CORPORATIONS, 1. RAILROADS, 6. 


1. In a proceeding to dissolve a private corporation, no citation was prayed 
for, and there was no service on the individual who was alleged to have been 
the last president and manager of the corporation; nor was any appearance 
entered for him. It appeared from the information that by a means, and for 
a purpose, not disclosed, the affairs of the corporation were jin the hands 
of a receiver, who, though not distinctly averred to have been cited or 
served, was the only party who appeared and answered the information, 
In the information itself, the legal conclusions of the pleader were sub- 
stituted in some particulars for facts which should have been specifically 
set forth. Held, that a final judgment dismissing the proceedings at the 
cost of the relator was proper. State v. Jefferson Iron Co., 312. 

2. If the powers of a corporation are not expressly, they are impliedly, 
restricted to such as are necessary for the attainment of the objects of its cre- 
ation, and it can perform no act, make no contract, and incur no liability, 
but such as spring out of or are otherwise incidental to the purpose for 
which it was created. Waterbury v. City of Laredo, 519, 
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COSTS. See ATTACHMENT, 5. PRACTICE IN SUPREME CouRT, 3. 

1. Where the petition prays for the recovery of the land in controversy, 
also for the purchase money of the certificate, as well as for money paid in 
accordance with the terms of the certificate, and a decree is rendered in 
favor of the plaintiff for the latter item alone, then, in such case, the costs of 
suit will be adjudged against the plaintiff. Wheatley v. Griffin, 209. 

2. When costs have been improperly taxed in the district court the proper 
practice is for the party aggrieved to call, in some manner, the attention of 
the district court to the matter, and demand of the clerk, after the judgment 
is entered, a bill of costs, duly itemized, and taxed by him as the law author- 
izes. The party can then move in the district court to have costs retaxed, 
setting forth the proper items of costs, or he can move to strike from the bill 
the objectionable items. Unless some such proceeding is had below the 
supreme court will not afford relief, when applied for on appeal for the first 
time. Allen v. Woodson, 651. 


COUNTERCLAIM. See JusTICE OF THE PEACE. 


COUNTY COMMISSIONERS’ COURT. 

1. While a county court may meet and transact business in the absence 
of the county judge, the law does not in such case recognize any number of 
the county commissioners less than the whole as constituting a court. It 
results that any order made by three county commissioners, in the absence 
of the county judge, is not the order of a court, and is void. West v. 
Burke, 51. 

2. The act of July 29, 1876, to regulate the laying out, opening, classify- 
ing and working public roads, confers on the commissioners’ court of 
each county full jurisdiction over the subject, within the limits of their re- 
spective counties, to be exercised in its discretion. "When it is clearly shown 
that its power over the subject has been transcended or grossly abused, the 
revisory power of the district court may be exercised. Bourgeois v. Mills, 76. 

3. That the commissioners of review had allowed no damages to one 
through whose land a public road was laid out, or that he was prevented by 
sickness from appearing before the commissioners of review, affords no 
ground for invoking the revisory power of the district court. Jd, 


COUNTY COURT. See APPEAL, 3. CoUNTY COMMISSIONERS’ CouRT, 1. JURIS- 
DICTION, 2. 


COUNTY SCRIP. See SHERIFF, 1. 

COURTS. See County COMMISSIONERS’ CouURT, 1, JURISDICTION, 1-3. Roaps, 
1, 2. 

COVENANTS. See DEEp, 4. 

COVERTURE. See ESTATES.OF DECEDENTS, 1. LIMITATIONS, 2. 

CREDITORS. See CHATTEL MorTGAGEs, 2, 3. STATUTE OF FRAUDS, 1, 


DAMAGES. See INJuNCTION BonpD, 3. NEGLIGENCE. 

1. See opinion for facts under which the court refused to disturb a verdict 
for $3,500 against a railway company for injuries sustained by a child ten 
years old at its turn-table. H. & T. C. R’y Co. v. Simpson, 103. 

2. When suit is brought for damages for the illegal conversion of goods, 
if the plaintiff be entitled to recover, the measure of damages would ordi- 
narily be the value of the goods at the time of their conversion with legal 

interest thereon from that time. Blum v. Thomas, 158. 

3. If one whose mental faculties are suspended by intoxicating drink is 
induced to continue to swallow spirituous liquor to such excess as manifestly 
to endanger his life, and he dies therefrom, he who thus takes advantage 
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DAMAGES — continued. 
of his helpless and drunken condition is liable in damages (under arts, 2899, 
2900 and 2902 of the statutes) to the surviving husband, wife, children and 
parents of the deceased. McCue v. Klein, 168. 

4. The fact that the deceased killed himself by drinking on a wager ag 
to the quantity of liquor he could swallow, when the experiment was likely 
to result in death or great boeily harm, cannot relieve those who induced 
the act from liability. Conseut to an assault is no justification. Jd. 

5. The measure of damages for the wrongful seizure and conversion of 
goods is their value at the place of seizure on the day of their conversion; 
not what might be realized if they were retailed in small quantities and at 
different times. Evidence of their value, if retailed, tending in its nature to 
confuse and incline the jury to render a verdict for an excessive amount, 
will, if excepted to, when such is its result, be cause for new trial. Tucker 
v. Hamlin, 171. 

6. The proper measure of damages for destruction of growing crops ig 
their value at the time of their destruction. Following Sabine & E. T, Ry 
Co. v. Joachimi, 58:Tex., 456. Tex. & St. L. R. Co. v. Young, 201. 

7. Ward v, Paducah R. R. Co., 4 Fed. Reporter, 862, discussed and dis. 
tinguished from this case. Id. 

8. Where a railroad company appropriates a portion of the land of an- 
other in the construction of its road thereon, without resorting to the 
statutory method of ascertaining the damages (R. 8., 4195), the measure of 
damages for the appropriation is the value of the land on the day it wag 
taken, and that amount to be increased or diminished according as the 
remainder of the tract has been injured or benefited by the appropriation 
of the part used in the construction of the road, This amount may be in- 
creased by special injuries resulting from the trespass, and in a proper case 
by vindictive damages. B. B., B. & C. R. R. Co. v. Ferris, 26 Tex., 588, 
followed. Ter. & St. L. R. Co. v. Matthews, 215. 

9. In estimating such damages no separate account should be taken of 
the trees cut upon the land, but the value of the land taken, with the trees 
growing on it, should be assessed. Id. 

10. The pecuniary loss sustained in defending a suit involving title to 
land cannot be considered as damages which a party may recover; and 
when this is the only basis for actual damages there can be no recovery for 
exemplary damages. Vance v. Lindsey, 286. 

11. The plaintiff sued for damages on account of breach of a contract, 
whereby the defendant agreed to saw and deliver lumber at a specified 
price, at such times as the plaintiff should deliver stocks at defendant's 
mill. Held, that the measure of damages would be the difference between 
the contract price of the lumber and its market value at the place of deliv- 
ery, at the date when défendant refused to comply with his contract, 
Citing Williams v. Woods, 16 Md., 220. Guice v. Crenshaw, 244. 

12. See statement and opinion for facts under which a verdict for $2,000 
damages, and judgment thereon, was affirmed. H. & T. C. Ry Co. v. 
Hook, 403. 

13. Where no malice is shown, the measure of damages against an officer 
for making arrest under process, through mistake, of one not named in the 
writ, is the value of time lost, the interruption of business and the bodily 
and mental suffering caused by the arrest. Hays v. Creary, 445. 

14. When neither the general statutes nor any special act contains any 
specific limitation in regard to claims upon railway companies for damages 
to land, the general statute of limitations will apply. H. & T. C. R. Co.¥. 
Chaffin, 553. 
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DAMAGES — continued. 

15. Limitation is available as a defense against a statutory remedy for 
the recovery of damages resulting from the construction of a railroad, and 
the statute of two years applies. Id. 

16. A railway company secured the right of way across land by written 
agreement, which was not recorded. Afterwards, and before an embank- 
ment was made (for damages in constructing which plaintiff sued), the plaint- 
iff purchased the land without notice of the unrecorded agreement. Five 
years afterwards the purchaser sued for damages caused by the construction 
of the ditch. Held, 

(1) The fact that the company asked for a condemnation of the land for a 
road-bed did not revive the claim for damages or result in relieving from 
the bar of limitation. 

(2) If the purchaser occupied the attitude of an innocent purchaser with- 
out notice of the agreement made by the company with his vendor, this 
would authorize him to recover on condemnation the value of his land, but 
would not revive the right to damages already lost by the limitation of two 
years. Id. 

17. See opinion fora charge of the court in regard to the manner in which 
a jury should proceed in estimating damages, which, while not so clear and 
satisfactory as it should be, yet furnished the jury a rule for their guidance 
which cannot be said to be inapplicable to the case,— for facts of which see 
statement. Galveston Oil Co. v. Malin, 645. 

18. The better practice in suits for damages for personal injuries is for a 
party, who is disappointed with the terms in which the district judge has 
stated to the jury the rule to be followed in estimating damages, to at once 
ask him to give to the jury, in addition, a carefully drawn instruction embrac- 
ing the rule to be followed in estimating the damages, as he believes it to 
be. Id. 

19. See opinion for a charge asked and refused which was directed to the 
question of contributory negligence on the part of the employee of a com- 
pany, suing it for damages on account of personal injuries, which, though 
correct, yet the action of the court in refusing it afforded no ground for re- 
versal, the substance of it having been given in the main charge to the jury. 
Id, 

20. See statement of case for facts as to the character of personal inju- 
ries, for which $1,000 damages were awarded, and which were held not 
s0 excessive as to require a reversal. Id. 

21. The occupant and owner of a lot adjacent to a street, along which 
a railway had been constructed, sued for damage done his property by 
the construction of the road. On the trial the court refused to give a 
charge asked by the defendant, to the effect that the plaintiff could only 
recover when some actual physical damage was done to the lot by the con- 
struction of the road, and that the jury should reject from consideration all 
claim for damages based upon probable injury to occur from fire, from 
noise of trains, from probable running off the track of cars on the premises 
of plaintiff, and from probable scaring of horses. Held, that there was no 
error in refusing the charge. G., C. & S. F. R. Co. v. Eddins, 656. 

22. The right to damages for injury done to property adjacent to a street 
along which a railway track is constructed, when the city, having author- 
ity, had granted the right of way, is not restricted to cases where the street 
has been exciusively appropriatec by the road, or where the road has been 
unskilfully constructed. R. R. Co. v. Odum, 53 Tex., 353, referre@ to and 
discussed. Id. 

23. By art. 1, sec. 17, of the constitution of 1876, it is provided that ‘no 
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DAMAGES — continued. 
person’s property shall be taken, damaged or destroyed for, or applied to, 
public use, without adequate compensation.” Held: 

(1) The damage done to property by the construction of a railroad ag 
much entitles one to recovery as if the property had been destroyed, 

(2) It is not necessary that a railway along a street should exclusively ap- 
propriate it, in order to entitle an adjacent proprietor to damages for its 
construction, 

(8) When such road along a street inflicts such special injury on the abut- 
ting owner as to practically deprive him of the ordinary use and enjoyment 
of it, an action for damages will lie. Following Ashley v. Port Huron, 35 
Mich., 296; Pumpelly v. Green Bay R. R. Co., 13 Wallace, 166, and other 
cases cited. 

(4) When by the construction of the road the use of the street by the ad- 
joining owner is very greatly impaired, and the injury in this respect is one 
special in its character, and not one common to the entire community, an 
action to recover such special damages will lie. 

(5) In such case it is immaterial to inquire in whom the fee to the street 
was vested, when it is shown that it was dedicated to the use of the public, 
and the com] liinant, as the owner of adjacent property, bas an easement and 
a substantial and valuable right in the street. In every such case, he who 
sustains special damage by the construction of a railway along it, has a 
right of action, no matter where the fee is vested. Id. 

24. See statement of case for a charge of the court in a suit brought to 
recover damages for injury sustained in the construction of a railway, con- 
cerning which there was no such error as to require a reversal, Id, 





DEATH. See DamaaGes, 3, 4. INJuRIES RESULTING IN DEATH. NEGLIGENCE, 
DEBTOR AND CREDITOR. See ASSIGNMENT FOR BENEFIT OF CREDITORS, 
DECREE. See Bounpary, 3. 4. JUDGMENTs, 7. 


DEED. See EvipEncE, 38, 39. INNOCENT PURCHASER, 7, 9. Lost DEED. VENDOR 
AND VENDEE, 13. 

1. In determining whether what purports to be a sale of land amounts to 
a sale or is a mortgage, equity will look to the intention of the parties, to 
be gathered from their situation and conduct, and all surrounding facts, as 
well as to the written memorials of the contract. If the relation of debtor 
and creditor existed when the deed was made, and which it assumed to can- 
cel, then whether the transaction would be regarded as a conveyance abso- 
lute or a conditional sale would depend on whether the debt was absolutely 
satisfied by the deed, or whether the apparent vendee still had a right of 
action against the vendor on his debt. Citing Conway v. Alexander, 7 Cranch, 
218; 2 Edw. Ch., 138, and 6 Paige, 480. Calhoun v. Lumpkin, 185, 

2. When a debt forms the consideration for a deed, and there -.is no 
agreement at the time for a repurchase, the amount paid being a fair value 
for the property, and afterwards there is an agreement for reconveyance on 
the payment of the precise sum to which the old debt would have amounted 

had it not been paid, the case becomes a strong one to show that no mort- 
gage was intended between the parties. Id. 

3. Every part of a deed should be given effect to, if this can be done; 
but if it evidence conflicting intentions on its face, the object of the grant 
being considered, effect shall be given to what may appear to be the con- 
trolling intention of the grantor. Pugh v. Mays, 191. 

4. Upon an interchange of lands, each deed contained a stipulation that 
if the grantee was ousted from possession the deed should be of no effect, 





PEED — continued. 

















and he should have the right to re-enter, possess and own the land given in 
exchange; but each deed also contained a covenant of general warranty. 
Held, 

(1) The party ousted of his possession by one having superior title had the 
right to elect whether he would re-enter or rely on his warranty. 

(2) This right of re-entry existed as against a purchaser of the land given 
in exchange, for the law charged him with notice. 

(3) The warranty worked no estoppel. Jd. 

5. A deed made by one charged with a criminal offense to another, to 
enable such other to take the requisite oath as to property, as surety on 
his appearance bond, and to secure the bondsman against loss on account 
of the suretyship, though absolute on its face, vests the title only to the ex- 
tent and for the purposes of the specific trust, and is not illegal as tending 
to subornation of perjury. Wallace v. Lewis, 247. 

6. One who contracted verbally for the purchase of land testified that he 
went with the owner of the land to a lawyer’s office and had the deed 
drawn up, when the owner delivered it to him, and then he handed it back 
to the owner that he might acknowledge it for registration, when both went 
to hunt an officer for that purpose, the note for purchase money having 
been already delivered to the vendor of the land. The vendor refused after- 
wards to acknowledge the deed. Held, the question of delivery of the deed 
vel non was for the jury, the evidence being conflicting; but if the facts oc- 
curred as above stated there was a delivery of the deed. Towery v. Hender- 
son, 291. 

7. A deed which destribes the interest in land intended to be conveyed as 
‘“‘an undivided one-third of, one-sixth of a league in Navarro county, Texas, 
patented to Elijah Powers, the same being one-third of the interest in said 
land conveyed by the sheriff of Navarro county to J. P. Bowles and J. F. 
Jeffries,” the deed from the sheriff already in evidence identifying the in- 
terest in the league conveyed, is sufficiently descriptive. Following Mont- 
gomery v. Carlton, 56 Tex., 433; Knowles v. Torbitt, 53 Tex., 557, and other 
cases cited in opinion. Bowles v. Beal, 322. 

8. The constitution, art. ILI, sec. 56, recognizes the power in the legisla- 
ture to give effect to informal and invalid wills or deeds, and restricts its 
power only in one respect. Johnson v. Taylor, 360. 

9. It was error to instruct a jury that they could not find a deed abso- 
lute on its face to be a mortgage, unless the fact that it was so intended 
should be established by two witnesses, or by one witness and strong cor- 
roborating circumstances, This rule is applicable only to cases in which it 
is sought to establish a trust by proving the declarations of a deceased 
trustee, or when the trustee is testifying to the trust in his own interest. 
Distinguished from Moreland v. Barnhart, 44 Tex., 275; and Peters v. 
Clements, 46 Tex., 114, followed. Pierce v. Fort, 464. 

10. A tract of land was conveyed by deed, which described it by metes 
and bounds, by the name of the grantee, and as ‘‘ containing eight hundred 
acres, more or less.” It was transferred by several deeds to successive 
purchasers by the same description, except that the words ‘‘ more or less” 
were omitted. The last purchaser, B., sold to three parties; to one he con- 
veyed an undivided interest of three hundred acres, to another an undivided 
interest of three hundred and fifty acres, and to another an undivided 
interest of one hundred and fifty acres, making in all eight hundred acres, 
These three interests were purchased by C., who went into possession, and 
claimed the entire survey. B. afterwards sold all his interest in the sur- 
vey to D., describing it as an excess, *‘ more or less, above the eight hundred 
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DEED — continued. 
acres heretofore conveyed by this vendor.” The excess was about two 
hundred acres. In a suit brought by D. against C. to recover that excess 
held, that the deed to D. conveyed whatever excess in the survey there wes 
over eight hundred acres. Troy v. Ellis, 630. 


DEED OF TRUST. See Community Property, 12. Lrirations, 5. Morr 
GAGES. 

1. One purchasing land at sheriff's sale borrowed the money with which 
to pay for it, and executed a deed of trust to the land contemporaneously 
with the sheriff's deed, in which he recited that *‘the property is not in. 
cumbered, and is not my homestead; my homestead lies in Dallas county, 
west of Dallas.” Held, no homestead rights could attach to the land in 
favor of the purchaser as against the deed of trust. The sheriff's deed and 
the deed of trust must be regarded each as parts of the same transaction 
by virtue of which the purchaser acquired the land. Denni v. Elliott, 337, 


DEMAND. 
1, When the obligation to pay is complete, no demand is necessary before 
bringing suit. Ballew v. Casey, 573. 


DEMURRER. See Community PROPERTY, 12. PLEADING, 4, 14. 


DEPOSITIONS. 

1, An objection to the reading of a deposition based on the fatt that, in 
the notice to take the depositions, the witness was described by a given 
name different from his true name, is an objection to the manner and form 
of taking, which must be reduced to writing, filed, and notice thereof given 


to the opposing party. Jones v. Ford, 127. 

2. See opinion for a question to a witness held to be leading, and sug- 
gesting the answer desired. But objections to such a question, when the 
witness testifies by deposition, go to the manner and form of taking, and 
must be made previous ts the commencement of the trial, or will be re- 
garded as waived. Mills v. Herndon, 353. 

3. Evidence of a witness taken by deposition, which was incorporated 
in a statement of facts on a former trial, and signed by opposing counsel, 
the deposition having been lost afterwards, may be used on a subsequent 
trial between the same parties, it being shown that it pertained to facts 
depending on an inspection of a paper alleged to be forged, and that the 
witness, though still alive, had, since his former examination, become blind, 
Houston v. Blythe, 506. 


DEPUTY. See SHERIFF, 2. 


DESCENT AND DISTRIBUTION. See Community Property, 11, 12. Es- 
TATES OF DECEDENTS, 11. HerRS. HOMESTEAD, 20-22. SEPARATE PROP- 
ERTY, 8. VENDOR AND VENDEE, 10, 11. WILLS, 6. 

1. The widow of one who died in 1868 administered upon his estate, 
which consisted of land owned by the deceased husband as his separate 
property, and other property, all of which was set aside to the surviving 
widow by the probate court, in lieu of property exempt from forced sale, 
there being no homestead. In a suit brought by children of the father by 
a former marriage for the land, held, 

(1) The order setting aside all of the estate to the surviving widow con- 
cluded the administration. 

(2) The surviving widow was entitled to a life estate in one-third of the 
land; title to the other two-thirds vested by inheritance in the children, and 
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DESCENT AND DISTRIBUTION — continued. 
the one-third after the death of the step-mother vested also in them. Floyd 
v. Terrell, 284. 

2, Where a special bequest was made to the son (who was already dead), 
and to “ his heirs and assigns forever,” with another clause conveying to the 
testator’s wife ‘‘all the remainder of my estate in lands, goods, chattels, 
credits and rights,” but precluding her from disposing of property willed to 
the children, it was held that the property embraced in the void bequest was 
subject to the laws of descent and distribution. Moss v. Helsley, 426. 

8. A colonist in Peters’ colony settled with his wife and child on the land 
afterwards granted to him in 1843, and improved it. In 1844, during his 
absence with his family to another state, the wife and child died. In 1845 
he returned, and two years afterwards again married, and with his second 
wife lived on the land until 1854. The colonist in his application for the 
land made oath to his immigration as a colonist with his wife and child 
prior to July, 1848. Held, that the children of the second marriage inher- 
ited from their mother no interest in the land. Norton v. Cantagrel, 538, 


DISCRETION. See Jury, 2. 

DISQUALIFICATION OF JUDGES. See JupGes. 

DISTRIBUTION. See DESCENT AND DISTRIBUTION. WILLS, 6. 
DISTRICT COURT. See AppeaL, 6. JURISDICTION, 1-3. Roaps, 1, 2. 


DIVORCE. 
1. While the domicile of the husband fixes that of the wife, no presump- 
tion to that effect can obtain in a suit for divorce brqught by the wife, in 


a county in which she alleges her permanent residence to be. Jones v. 
Jones, 451. 

2. The district courts of Texas have jurisdiction to pass upon questions 
affecting the continuance of the marital relations, in the suit brought by the 
wife in the county in which she has a permanent residence, no matter 
where the offenses for which the divorce is sought were committed, Fol- 
lowing 9 Wall., 123, and other authorities cited. Jd. 

8. It is not improper in a suit for divorce to insert general charges of 
cruelty and follow them with allegations of one or more specific acts, which 
may or may not be included in the specific charge. Jd. 

4. A charge in a petition for divorce of excesses or cruel treatment, 
alleged to have been committed between the last of November and the first 
of May following, without designating the place, is sufficiently specific. Id. 

5. In a suit for divorce brought by the wife, in which, among other 
allegations of cruel treatment, she charged that the defendant had filed a 
bill for divorce against her in another state, falsely charging her with adul- 
tery, it was not improper to attach a copy of the bill to the petition as an 
exhibit; and exceptions to the allegation on the ground that the bill was 
not sworn to were properly overrulel. Jd. * 

6, Evidence by a witness that the defendant in a divorce suit had stated 
to him that his wife was a prostitute at heart and had committed adultery 
is admissible under an allegation that the husband had told the witness that 
his wife ‘‘ was a prostitute.” Id. 

7. The law regards with indulgence the outbursts of resentful language 
from a woman who is unjustly charged with want of chastity by her hus- 
band. Id. 

8. When a suit for divorce by a wife is based in part on the alleged 
cruel and outrageous conduct of the husband in filing a bill for divorce 
against her in another state, in which he charged her with unchastity, 
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DIVORCE — continued. 

and on the trial the defendant introduced no evidence in support of such 

charges, the filing of the bill may be presumed to have been maliciously 

done, especially when it was shown that in conversations with third parties 

he indulged in the same charge against his wife. Jd. 
9. The public aspersion of a virtuous wife by her husband, charging her 

with unchastity, constitutes such cruelty as will entitle her to divorce, Iq, 
10. See opinion for facts under which it was held that a divorce wag 

properly granted. Id. 


EMINENT DOMAIN. 

1. Where a railroad company appropriates a portion of the land of another 
in the construction of its road thereon, without resorting to the statutory 
method of ascertaining the damages (R. S., 4195), the measure of damages 
for the appropriation is the value of the land on the day it was taken, and 
that amount to be increased or diminished according as the remainder of the 
tract has been injured or benefited by the appropriation of the part used in 
the construction of the road. This amount may be increased by ‘special 
injuries resulting from the trespass, and in a proper case by vindictive dam- 
ages. B. B., B. & C. R. R. Co. v. Ferris, 26 Tex., 588, followed. Tex. & St, 
L. R. Co. v. Matthews, 215. 

2. In estimating such damages no separate account should be taken of the 
trees cut upon the land, but the value of the land taken, with the trees grow. 
ing on it, should be assessed. Jd. 

3. One who permits a railway company to enter upon his land and clear 
aright of way for its road-bed without objection, under verbal authority 





from him so to do, cannot afterwards repudiate the permission and maintain 
an action in trespass to try title to recover the strip so used for operating 
the road. Citing Mills on Em. Domain, sec. 142, and cases there cited, and 
57 Mo., 256. 7. & St. L. R. Co. v. Jarrell, 267. 


EQUITABLE ESTATE. See Homesreap, 14. 


EQUITY. See INJUNCTION BonD, 1. JUDGMENTS, 6. MUNICIPAL CORPORATIONS, 
6. SPECIFIC PERFORMANCE, 1. TRIAL OF RIGHT OF PROPERTY, 4. 

1. A deed made by one charged with a criminal offense to another, to 
enable such other to take the requisite oath as to property, as surety on his 
appearance bond, and to secure the bondsman against loss on account of the 
suretyship, though absolute on its face, vests the title only to the extent and 
for the purposes of the specific trust, and is not illegal as tending to subor- 
nation of perjury. Wallace v. Lewis, 247. 


ESTATES OF DECEDENTS. See INNOCENT PURCHASER, 15. WILLS. 

1. A note executed toa feme sole who married before its maturity, and, 
qualifving as administratrix after her marriage, inventoried the note as 
assets of the estate of a former Husband, is subject to the law of limitation, 
which cannot be defeated by setting up coverture. Taylor v. Bland, 29. 

2. Though the administrator of a deceased husband's estate has authority 
to maintain a suit to recover land for purposes of administration belonging 
to the community, without joining therein the heirs either of the deceased 
husband or wife, still a judgment against him in such a suit would consti- 
tute no bar to a suit by the heirs of the mother for her community interest. 
Rudd v. Johnson, 91. 

3. The principle again announced that the survivor of the marital relation 
has authority, without administration on the estate of the deceased spouse 
in apy of the statutory modes, to sell community property to pay commu- 
nity debts which are a charge upon it; that the property thus sold is charged 
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ESTATES OF DECEDENTS — continued. 
with the payment of debts contracted during the marriage. Sanger v. 
Moody, 96. 

4, The act of 1856 did not withdraw such power of sale from the sur- 
vivor, but was intended to enlarge such power; following Lumpkin v. Mur- 
rell, 46 Tex., 58, and other cases cited. Id, 

5, Wenar wv. Stenzel, 48 Tex., 490; Veramendi v. Hutchins, 48 Tex., 552, 
and Johnson v. Harrison, 48 Tex., 266, reviewed, and the conclusion an- 
nounced that a sale made in good faith by the survivor of the community of 
the common property to pay community debts, was valid, and the purchaser 
would be protected. Id. 

6. Tillinghast v. Champlin, 4 R. I., 209-212, cited and reviewed, and the 
principle announced that the purchaser of community property under cir- 
cumstances above stated is not bound in his own protection to see that the 
purchase money is applied to the payment of the community debts, It is 
essential, however, to the protection of the purchaser, that the consideration 
paid be not grossly inadequate, that there be no collusion or fraud to which 
he is a party, and that he have no knowledge of any intention to misapply 
the proceeds. Id. 

7. Prima facie an unconditional certificate is the separate property of him 
to whom it issued, the conditional certificate having issued to him as a single 
man. Porter v. Burnett, 220. 

8. An unlocated land certificate is a chattel. By consent of the heirs of 
the grantee it might be located and divided as realty, but not so as to affect 
the wife, whose interest in the land covered by it would be only a life estate 
of one-third, whereas her interest in it considered as a chattel would be 
one-third absolutely. Jd. 

9. The widow of one who died in 1868 administered upon his estate, which 
consisted of land owned by the deceased husband as his separate property, 
and other property, all of which was set aside to the surviving widow by the 
probate court, in lieu of property exempt from forced sale, there being no 
homestead. Ina suit brought by children of the father by a former mar- 
riage for the land, held, 

(1) The order setting aside all of the estate to the surviving widow con- 
eluded the administration. 

(2) The surviving widow was entitled to a life estate in one-third of the 
fand ; title to the other two-thirds vested by inheritance in the children, and 
the one-third after the death of the step-mother vested also in them, Floyd 
v. Terrell, 284. 

10. Proceedings in the probate court are not subject to collateral attack 
on the ground of a want of jurisdiction, unless it sufficiently appears 
from the record itself that its jurisdiction did not attach in the particular 
case. The question must be tried by the recitals of the record itself and 
the presumptions arising therefrom. Mills v. Herndon, 353. 

11. Art. 1882, Revised Statutes, has no application to any matter which 
does not properly and strictly pertain to the estate of the decedent. Hence, 
any money which might be recovered from a railway company for the 
benefit of the parent of one who had been killed by its negligence, could 
in no event be paid tc creditors or distributed generally to heirs under the 
statute of descents and distribution, and hence could form no part of 
the estate. This construction of the statute is not affected by the fact that 
the law confers power on the administrator or executor to prosecute the 
action, if suit be not brought within three months after the death of the 
deceased by the parties entitled to the benefit of the action. H, & T. C. Ry 
Co, v. Hook, 403. 
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ESTATES OF DECEDENTS — continued. ° 

12. The surviving wife, who takes charge of the community Property 
under the statute, occupies a relation to the estate and creditors similar to 
that of an independent executor, and her allowance and approval of a 
claim against the estate gives it no right to payment superior to other 
claims of the same class. Evans v. Taylor, 422. : ; 

13. If a claim against the community estate is not presented to the gur. : 
viving wife administering the estate under the statute as survivor, under 
bond to ‘faithfully administer” (Pasch. Dig., art. 5494), and before such 
survivor knows of the claim the estate is exhausted, no right of action exists 
against her or her sureties. But if she, knowing of the existence of the 
claim from having approved it, exhausts the estate in discharging debts of 
the same class, a right of action exists against her and her sureties for a pro 
rata on the claim to which the creditor was entitled. Jd. 

14. If in the settlement of an estate there is a deficiency of assets, it 
must be supplied, first, from the general legacies, and the special legacies will 
not abate in favor of creditors until the general legacies are exhausted. But 
if special legacies cannot be supplied from the particular fund designated, 
the legatee cannot be compensated out of other effects of the estate. Moss 
v. Helsley, 426. 

15. A conveyance by the heirs of an estate, which vested in them on the 
death of the ancestor, and which was made pending administration on the 
estate, vests in the purchaser whatever interest is left at the close of admin- 
istration. Rutherford v. Stamper, 447. 

16. If the deed be to a specific. tract, described by metes and bounds, 
being part of a larger tract, in which the ancestor owned an undivided inter- 
est, the deed would not be void, but would be valid against the grantor, and 
would bind by estoppel at least his interest in the specific land conveyed, 
It could not prejudice the rights of the other joint owners; but if on parti- 
tion the specific land should be allotted to the vendor, his deed would vest 
his right in the purchaser. Id. 

17. An issue cannot be raised by heirs in acollateral proceeding that prop- 
erty of the estate had been purchased indirectly by the administrator in 
vioiation of the statute (General Laws 1876, p. 114, § 8). The remedy is 
by direct proceeding instituted by some one interested in the estate in a rea- 
sonable time. Id. 

18. The proceedings of probate courts in all matters relating to the admin- 
istration of estates of deceased persons can only be attacked in a collateral 
proceeding, when the record shows affirmatively that the court had no 
jurisdiction of the subject matter, or that its jurisdiction had not attached, 
Bradley v. Love, 473. 

19. But when this is shown, or when it appears, from the record itself, 
that the court had no jurisdiction of the person (in a case where this is re- 
quired), the question of jurisdiction may be raised on objection to the record 
when it is offered in evidence, being a nullity on its face. Id. 

20. Where under the statute the district court acts as a court of probate 
(the county judge being disqualified), its jurisdiction over the subject matter 
is neither greater nor less than that of the probate court of the county; so 
that if, in a probate proceeding before the district court sitting as a court of 
probate, it appears that its object was to try the title to land, and this is 
affirmatively shown by the record, its adjudication upon such title is a nul- 
lity, and subject to collateral attack. Id. 

21. Title to land, cast by descent from the mother to the heirs, it being 
the separate property of the mother, cannot pass by virtue of an order or 
judgment of the probate court, rendered in the administration of the estate 
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ESTATES OF DECEDENTS —continued. 


of the deceased father, Title to such interests can no more pass, by virtue 
of orders of the probate court, adjudging the land to belong to the father’s 
estate, than could title to the lands of astranger. Id. 

22. The statute (Pasch. Dig., 4648) which gave to the surviving husband 
power to sell the community estate after the filing of an inventory, on the 
death of the wife, must be strictly construed; and such filing could not give 
validity to a sale made after the death of the wife and before compliance by 
the husband with the terms of the statute. Griffin v. Ford, 501. 

23. If, after the filing of such inventory, the surviving husband is about 
to waste the common property, though the heirs may apply to the court for 
protection, their failure to do this can work no forfeiture of their rights to 
property sold illegally by the father before the inventory was filed. Id. 

24. Disposition of a deceased’s exempted property. The laws in force in 
this state on this subject have often been construed, as in Green v. Crow, 17 
Tex., 184. In that case it was held that the property of the deceased, which 
during life-time was exempt from forced sale, vested absolutely in the 
beneficiaries pointed out by law. Hart. Dig., art. 1154. Scott v. Cunning- 
ham, 566. 

25. The act of 1870 (Pasch. Dig., art. 5847) does not inaugurate a differ- 
ent line of policy and right from that which prevailed prior to its adop- 
tion, because of its failure to point out specially the manner in which the 
exempted property should be distributed among the beneficiaries. The act 
of 1848 considered. Under the act of 1870, all of the deceased’s property 
exempted, except for the purposes of a partition of a solvent estate, is with- 
drawn from administration when any constituent of the family of the 
deceased survived him. The value of such exempt property may be with- 
drawn though not existing in kind. Also, under the act of 1870, the legis- 
lature intended to give the use of the property to the family so long as the 
family relation existed, but when such relation ceased, by death or other- 
wise, the property would return to the estate for the heirs and creditors not 
constituents of the family at the death of the ancestor. Jd. 

26. The probate court, in classifying claims against an estate, secured by 
mortgage upon land, has jurisdiction to inquire and determine which of 
several claims secured by lien on the same land is entitled to priority of 
payment, Eastham v. Sallis, 576. 

27. Art. 2096, Revised Statutes, does not confer upon the probate court 
jurisdiction over contracts which are not executory in their character. Wise 
v. O'Malley, 588. 

28. No general jurisdiction to establish claims against an estate can be 
exercised by the probate court except in the mode provided by law; and 
where there are conflicting claims between the estate and some other person 
to specific property, they must be settled in some other than the probate 
court. Id. 


ESTOPPEL. See Community Property, 13. Deep, 4. Hers, 2. Jupa- 








MENTS, 8. PAYMENT, 2. 

1. To constitute an estoppel, the act or statement must be shown to have 
had a direct influence upon the conduct of the party claiming its benefit; 
following Scoby v. Sweatt, 28 Tex., 731; Watson v. Hewitt, 45 Tex., 472, 
and Lewis v. Castleman, 27 Tex., 421. Echols v. McKie, 41. 

2. One who assumes after occupancy, without contract, the relation and 
rights of tenant to the owner of the land occupied, may be treated as a ten- 
ant, and will be estopped from afterwards denying that the relation of 
landlord and tenant existed. Fellowing Word v. Drouthett, 44 Tex., 371. 
Towery v, Henderson, 291. 
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ESTOPPEL — continued. 
3. No length of time will estop the real owner of land properly patented 
to him from asserting his rights as against an adverse claimant, however 


notorious the claim, when it is not accompanied with possession, Mast y, 
Tibbles, 301. 


EVIDENCE. See CHATTEL MorTGAGES, 2. HOMESTEAD, 20-22. Innoceyr 
PURCHASER, 7. LAND TITLES, 1. Lost Nore, 1. PLEADING, 3, 6, 2, 21. 
STATEMENT OF FACcts, 7. 

1. See statement and opinion for facts held properly admitted in evidence 
as circumstances pertinent on an issue of forgery. Hanrick v. Cavanaugh, 1, 

2. In a suit on a promissory note given in 1863, and payable in * dollars” 
five years after date, the understanding of the parties as to the character of 
money in which it was to be paid may be shown from the nature of the 
transaction and its attendant circumstances. If payable in Confederate 
money, the holder was entitled to recover its value, estimated at the date of 
the contract. Taylor v. Bland, 29. 

3. Parol evidence of the contents of pleading in another cause cannot be 
admitted, when the absence of the better evidence furnished by the papers 
themselves is not accounted for. Hardin v. Blackshear, 132. 

4,,A stranger to a judicial proceeding cannot be affected by the judg- 
ment rendered therein. Jd. 

5. The records of a county court, brought into the district court in the 
custody of the county clerk of the county, are admissible in evidence; it is 
otherwise when they find their way to some other county and are produced 
from the custody of a private individual. Jd. 

6. Evidence tending to confuse the jury as to the proper measure of dam- 
ages, will, if excepted to, be cause for new trial. Tucker v. Hamlin, 171. 

7. The practice of admitting improper evidence, and then attempting to 
correct its effect by instructions, again disapproved ; following Gulf, Col. & 
S. F. R’y Co. v. Levy, 59 Tex., 543. Even when the court, in the charge, 
lays down a correct rule for estimating damages, evidence only proper if a 
different rule should prevail, tends, in its nature, to confuse, and its effect 
upon the verdict cannot be measured. Id. 

8. A conversation between a witness and third persons, not in the presence 
of a party to the suit, against whom the substance of such conversation 
is sought to be used, is not admissible in evidence. Id. 

9. Proof tending to show that there were other defects in the road-bed 
of the company than those particularly alleged, and that such defects had 
existed for some time, is admissible, where the petition alleges that there 
was gross negligence on the part of the company. Wharton on Evidence, 
80, 41; R. R. Co. v. Horst, 93 U. S., 291 and other authorities cited. Tex. 
& Pac. R’y Co. v. De Milley, 194. 

10. Evidence of knowledge by the company of facts intimately connected 
with those upon which actual damage done to the party rests is admissible 
to show acts of so wilful and negligent a character as to make the company 
liable for exemplary damages. Such arule is not changed by the fact that 
the jury gave no exemplary damages. Id. 

11. If the opinion of a witness is sought, such opinion, to be of any value, 
must be based upon facts in the case. Id. 

12. It is incumbent upon a party complaining of the rejection of testi- 
mony to show the ground for such rejection; and, if the record be silent 
on that subject, the presumption is that the ruling of the court was cor- 
rect. Id. 

13. Where the county commissioners’ court, under their order, con- 
tracted with a party to subdivide school lands into tracts of one hundred 
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EVIDENCE — continued. 








and sixty acres, after personal inspection by the contractor, who was, accord- 
ing to their quality, to designate them as of first, second and third class 
lands, and after surveying them was to make a sworn report, held, that the 
contract involved a personal trust which was not assignable, and, in the 
absence of allegations of fraud or mistake, parol evidence was not admissible 
to alter that result. Palo Pinto County v. Gano, 249. 

14. When there has been a great lapse of time intervening between 
the execution of adeed and the assertion of rights under it, an adverse 
claimant of the land will not be held to that full and conclusive proof of 
his right which would be required under other circumstances. Thorn’s 
Heirs v. Frazer’s Heirs, 259. 

15. The date of the issuance of an execution may be shown by the rec- 
ords of the clerk’s office from which it issued, and any mistake in such 
date may be shown by the clerk. Porterfield v. Taylor, 264. 

16. The contents of an execution may be shown by any one who can 
testify either from recollection or from an examined copy. Id. 

17. In a suit against a railway company to recover a strip of land used 
for the road-bed, the defense was, that the plaintiff had verbally agreed 
to give the right of way provided the citizens of the county were under 
legal obligations to secure the same, and that the company had entered upon 
the land under that agreement and cleared a way for a road-bed without 
objection. Held, that the exclusion of a subscription list signed by citizens 
of the county guarantying the right of way to the company was error. 17. 
& St. L. R. Co. v. Jarrell, 267. 

18. The evidence of a party to a suit, in effect that he did not know 
that the deceased ancestor of the adverse party claimed an interest in the 
land involved in the suit, is not in violation of art. 2248, R. S., which forbids 
parties in certain cases from testifying as to statements by, or transactions 
with, deceased parties, it not appearing that the knowledge or want of knowl- 
edge depended on any such statements. Mast v. Tibbles, 301. 

19. When one in possession of land, claiming the same under a lost or de- 
stroyed deed, has for a long period of time exercised acts of ownership and 
control under it, strict proof will not be required to establish its former ex- 
istence, contents’and loss. Following Lewis v. Baird, 3 McLean, 56. It is 
otherwise when he has neither asserted ownership or control of the prop- 
erty for a long period of time, and seeks to set aside the apparent title 
vested by written conveyance in another. In such case, clear proof of the 
former existence and execution of his deed, and of ‘its contents, must be 
made, Mills v. Herndon, 353. 

20. See opinion for a question to a witness held to be leading, and suggest- 
ing the answer desired. But objections to suchea question, when the wit- 
ness testifies by deposition, go to the manner and form of taking, and must 
be made previous to the commencement of the trial, or will be regarded as 
waived. Id. 

21. In a suit between parties, which involved the good faith in a matter 
connected with said suit by a third party, but who was not a party to the 
record, the declarations of such third party to another, neither party to the 
suit being present, are hearsay, and not admissible in evidence. Following 
Carleton v. Baldwin, 27 Tex., 572, and other cases cited. Fox v. Willis, 373. 

22. When a recital in a consent decree recognizes a designated line as the 
boundary line between the parties thereto, such decree is admissible in evi- 
dence, not as full proof to establish the true boundary when relied on by a 
stranger to the decree, but as a circumstance tending to establish it, to be 
weighed with other evidence. Medlin v. Wilkins, 409. 

23. The effect to be given to such recital would depend upon the degree of 
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EVIDENCE — continued. 
knowledge of their respective rights possessed by the parties to the decreg 
at the time of its entry. Id. 

24. Evidence by a witness that the defendant in a divorce suit had stated 
to him that his wife was a prostitute at heart and had committed adultery 
is admissible under an allegation that the husband had told the witness that 
his wife ‘‘ was a prostitute.” Jones v. Jones, 451. 

25. The translation of a general land office archive paper from the 
original Spanish into English, made by the Spanish translator in the gen. 
eral land office, and attached to his deposition as an exhibit, with his cer. 
tificate of its correctness, is admissible in evidence, in connection with hig 
testimony, showing his ability to read and write the Spanish language, and 
that he had atiached the exhibit as a translation of the archive Spanish 
paper. Houston v. Blythe, 506. 

26. See statement of case and opinion for facts under which it was held 
that the action of the court in permitting the introduction in evidence of 
the testimonio of a title which was attacked as a forged paper, though in the 
main correct and proper, was not entirely so under the special facts of 
the particular case. Id. 

27. When a festimonio of a grant, purporting to issue in 1835, was 
attacked as a forgery, its execution should have been established by the as- 
sisting witnesses thereto, their absence accounted for or their handwrit- 
ing proved. Id. 

28. Some evidence, of some kind at least, showing the execution of the 
instrument, should be produced when demanded. Id. 

29. In such a case, the affidavit of forgery being made, proof of the 
death and the signature of the officer executing the instrument,-and some 
explanation of interlineations and erasures, if there be any of a serious 
character on the instrument, should always be required by the court when 
specially demanded, before the instrument charged to be forged should be 
allowed to be exhibited, and read to the jury, as part of the evidence; and 
then with full and proper explanations to the jury that the mere admission 
of the paper in evidence, under such circumstances, did not relieve the jury 
from the duty of passing, with all the evidence before them, on the ques- 
tion of forgery, and deciding for themselves, with all the facts before them, 
whether the instrument was forged or-not. Following Cox v. Cock, 50 
Tex., 521. Id. 

80. The ex parte affidavit of a living party, found attached to a testi- 
monio of title, cannot be used as evidence. Id. 

31. Recitals in a private instrument, executed by an original grantee to a 
third party, cannot be used in evidence to affect the title of one not con- 
nected therewith, claiming under mesne conveyances from such grantee, 
Id. : 

32. A photographic copy, smaller in size than the original from: which 
it was taken, and not shown to be an exact reproduction of its original, 
though in evidence, cannot be made the basis for the introduction of 
evidence by comparison of handwriting. Jd. 

33. Evidence of a witness taken by deposition, which was incorporated in 
a statement of facts on a former trial, and signed by opposing counsel, the 
deposition having been lost afterwards, may be used on a subsequent trial 
between the same parties, it being shown that it pertained to facts depend- 
ing on an inspection of a paper alleged to be forged, and that the witness, 
though still alive, had, since his former examination, become blind. Id, 

34. Art. 1475, Revised Statutes, is cumulative in its provisions. Jd. 

35. Certified copies of maps from the general land office are admissible 
in evidence. Id, 








EVIDENCE — continued. 

36. It would not necessarily impair the usefulness of a ftestimonio as 
an instrument of evidence, or as a muniment of title, that it was in fact 
issued two or three days after the actual execution and date of the original 
protocol. Thus, if the original grant was in fact issued before the 13th of 
November, 1835, the fact that the testimonio was not made out and delivered 
for two or three days thereafter would not destroy the original title if other- 
wise lawful in all respects. Jd. 

87. See opinion for a list of cases referred to as sustaining the conclusions 
above announced. Jd. 

88. The burden of proof, where the plea of non est factum brings in issue 
the forgery of certain deeds, being on the parties holding under such deeds, 
evidence as to the reputation of the subscribing witnesses does not of itself 
alone establish the genuineness of the deeds in question. The execution of 
such deeds being not sufficiently proved by such evidence alone, it is error to 
permit copies from the record, or even the originals, to be admitted in evi- 
dence. Holmes v. Coryell, 58 Tex., 685; Newby v. Haltaman, 43 Tex., 317, 
and other cases cited. Belcher v. Fox, 527. 

39. A deed between the same parties, which may be in every respect legal, 
but relating to land in no way connected with that in controversy, is inad- 
missible to prove up an instrument whose forgery is alleged. Id. 

40. In a suit to recover on an itemized account, under an allegation that 
the defendant promised to pay on demand what the goods sold were reason- 
ably worth, evidence is admissible showing an agreement between the con- 
tracting parties, when the goods were sold and delivered, by which the 
purchaser agreed to pay the sums therefor set forth in the account; such 
evidence is not inconsistent with the cause of action set forth in the peti- 
tion. Ballew v. Casey, 573. 

41. In a suit between the surviving wife and another, she claiming by 
limitation land held by the deceased husband, the husband's declarations as 
to the character of his possession are admissible in evidence. Carter v. 
Town of La Grange, 636. 

2. When collusion was charged by the wife between her husband 
and his vendee of land, on which she claimed homestead rights, it was not 
error to exclude evidence of the husband’s declarations as to where his 
homestead was, when the time and circumstances under which they were 
made were not specifically stated, and when it was not shown that they 
were made in her presence. Newman v. Farquhar, 640. 

43. When the husband in a suit by the wife is charged with having 
attempted, in fraud of her rights and without her consent, to dispose of the 
homestead, and of seeking by its abandonment to withdraw it from the pale 
of exemption, his declarations, made in the wife's absence, cannot be given 
in evidence in his behalf or in that of his vendee, who bought with notice of 
the wife’s claim. Jd. 

44. Payment of taxes, to sustain the plea of five years’ limitation, may 
be proved by circumstantial evidence. Allen v. Woodson, 651. 

45. One wishing to introduce parol evidence of the contents of a rec- 
ord alleged to be destroyed, proved that the building in which it was kept 
had been destroyed by fire; that the witness had been informed at the 
proper office that a great many of the records, and nearly all of the office 
papers, were missing, and that the clerk had told him that they had been 
burned, but no evidence of inquiry for the particular record, or of its de- 
struction, was shown. Held, that parol evidence of its contents could not be 
received. Following Dunn v. Choate, 4 Tex., 14. Bray v. Atkin, 688. 
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EXCEPTIONS. See BILL oF EXCEPTIONS, JUDGMENTS, 2. PLEADING, 10, 
PRACTICE IN SUPREME Court, 1, 2, 15. 


EXCHANGE OF LAND See DEED, 4. 


EXECUTION. See Forcep SAtg, 1. LIEN, 2. 

1. The date of the issuance of an execution may be shown by the records 
of the clerk’s office from which it issued, and any mistake in such date may 
be shown by the clerk. Porterfield v. Taylor, 264. 

2. The contents of an execution may be shown by any one who can testify 
either from recollection or from an examined copy. Id. 

8. The execution of a mortgage on chattel property cannot affect the 
right of a creditor of a mortgagor to levy upon it and sell his interest under 
execution; the purchaser would buy subject to the mortgage lien, having 
notice thereof. If after purchase the rights of the lien holder are jeopard- 
ized, he may sequester the property in a suit against the mortgagor, and 
make the purchaser under execution a party. Sparks v. Pace, 298. 

4,. The mortgagee, under such circumstances, cannot maintain the statu- 
tory action against the purchaser at execution sale to try the right of prop- 
erty, he not being in possession nor entitled to possession. If, in mistaking 
his remedy, the mortgagee brings his action for trial of right of property, 
and sells under judgment the property mortgaged under a separate proceed- 
ing against the mortgagee, he cannot enjoin the judgment rendered against 
him in the suit to try the right of property by showing that fact. He must 
return the property or pay the judgment. Id. 


EXECUTION SALE. See INNOCENT PURCHASER, 16, 17. SHERIFF'S SALE, 


EXECUTORS AND ADMINISTRATORS. See ESTATES OF DECEDENTS, 11, 

1. An executor acting under authority of a will probated in another state 
can perform no act as such in Texas until he has complied with the statute 
in filing and recording such will. Until then, his conveyance of real prop- 
erty of the estate, situate in Texas, cannot pass the title, nor can his subse- 
quent compliance with the statute in filing and recording the will relate back 
and validate conveyances made without authority. But this rule does not 
apply when the executor is a devisee under the will; his conveyance as 
executor would be validated by a subsequent filing and recording of the 
will. Mills v. Herndon, 353. 

2. When there was nothing on the face of a deed made by one having 
an interest in land as heir at law and devisee to show that he was acting as 
executor under a will made in another state and not filed or recorded in 
Texas, except the fact that the words ‘‘executor of C. P. Green, deceased,” 
were appended following his signature, held, that the deed passed to and 
vested in the purchaser all the interest of the vendor, whether as heir at law 
or devisee under the will. Jd. 


EXEMPLARY DAMAGES. See DamMaGes. NEGLIGENCE, 13. 
EXEMPTIONS. See Estates OF DECEDENTS, 24, 25. LIEN, 1. 
EXHIBITS. See PLEADING, 20, 21, 22. Practice, 13. 


FALSE ARREST. 
1. Where a wrong person is arrested through mistake, all persons causing 
the arrest are liable for the injury, unless the party complaining has brought 
the arrest on himself by his own misstatements. Hays v. Creary, 445. 
2. A sheriff is liable for the wrongful acts of his deputy done in his of 
ficial capacity. Td. 








FALSE ARREST — continued. 

8. Where no malice is shown, the measure of damages against an officer 
for making arrest under process, through mistake, of one not named in the 
writ, is the value of time lost, the interruption of business and the bodily 
and mental suffering caused by the arrest. Jd. 


FEDERAL COURTS. See REMOVAL TO FEDERAL COURTS. 
FERRIES. See MUNICIPAL CORPORATIONS, 2, 3-8, 

FIELD NOTES. See GENERAL LAND OFFiIcg, 10, 

FILING. See GENERAL LAND OFFICE, 1-5. 

FINAL JUDGMENT. See APPEAL, 1. JupGMeENTs, 14, 15. 


FORCED SALE. See Community Property, 1. Homesteap, 11. VENpDOoR’s 
LIEN, 1. 

1. When, without the knowledge of the judgment creditor, in whose 
favor a judgment had been rendered, ordering the sale of specific land to 
which a lien attached, execution issued under which the land sold for one- 
fortieth of its real value, the sale was set aside, on proceedings instituted by 
injunction after the sale and before the payment of the sum bid, it being 
shown that the sale was made in violation of an agreement between the 
debtor and creditor for indulgence, and both uniting in proceedings to set it 
aside. Hughes v. Duncan, 72. 


FORECLOSURE, See HoMeEsTE ap, 8, 9. 


FOREIGNERS. See LAnp TITLEs, 1. 
FOREIGN EXECUTOR. See WILLs, 9, 10. 


FORGED DEED. See EviIpENcs, 38, 39. 
FORGERY. See EVIDENCE, 1, 26, 27, 28, 29. Granzt, 1. 


FRAUD. See Equity, 1. PLEADING, 7. SHERIFF’S SALE, 1-4. VENDOR AND 
VENDEE, 1. 

1. See statement of case for charge of court on fraud held not to be erro- 
neous. Tucker v. Hamlin, 171. 

2. Suit may be maintained to cancel and declare void for fraud a convey- 
ance to the defendant by a third party, against whom the plaintiff had 
obtained a judgment for damages, the land having been sold under that 
judg™ent to the plaintiff, and the petition charging that the defendant knew 
of the fraudulent intent of such third party to defraud plaintiff of his 
claim for damages by the conveyance, and colluded with him to consum- 
mate the fraud. Holden v. McLaury, 228. 


GENERAL LAND OFFICE. | 

1. The fact that papers evidencing an appropriation’ of land have been 
marked filed, in the general land office by the land commissioner, im- 
parts to them no validity, if in fact the location of the certificate by which 
the land was sought to be appropriated was never received by the surveyor, 
and the field notes of the survey were never certified to by him or his dep- 
uties. Snider v. Methvin, 487. 

2. When a paper required by law to be filed in the general land office is 
there filed, it cannot be withdrawn, except under a law authorizing it, and 
by some person authorized to withdraw it. Id. 

‘8. Every paper once fegally filed in the general land office, prior to the 
adoption of the act of November 29, 1871 (Pasch. Dig., 7096-7098), and not 
withdrawn under a law authorizing it, and by one having authority to with- 
draw it, was in contemplation of that law ‘‘ on file” in that office, Id, 
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GENERAL LAND OFFICE — continued. 





4, A paper is deemed to have been filed in the general land office only 
when it shall have been delivered into the custody of the commissioner, or 
of some one appointed by him under law to receive it, to be kept in the 
proper place for the inspection of parties interested. Following Beal y, 
Alexander.9 Tex., 541; and Holman v. Chevallier, 14 Tex., 339. Jd. 

5. Neither of the acts in force prior to the act of November 29, 1974 
(Pasch. Dig., 4562-4566), expressly made it necessary to file in the general 
land office the certificate under which a survey was made, within twelye 
months; the act of November 29, 1871, required the certificate or other 
evidence of right to land to be returned with the survey. Jd, 

6. The word return, in all the statutes above referred to, meant the 
transmission to, and deposit of the certificate in, the general land office 
with intent that it should there remain; and not a retransmission and re. 
deposit after the certificate or survey had once been deposited in the gen- 
eral land office and afterwards ‘‘ withdrawn.” Id. 

7. The ‘‘ withdrawal” contemplated by the statute was intended to 
designate the act of the owner or some one for him, consenting that by hig 
act the location and survey formerly made should become null. Id, 

8. The theft or unauthorized withdrawal of a certificate from the gen- 
eral land office will not have the effect of rendering null a valid location 
and survey. Id. 

9. Pasch. Dig., art. 7097, has no application to a case in which the 
certificate upon which a survey was made had once been properly depos- 
ited prior to the passage of that act, unless subsequent to the deposit, and 
prior to the passage of the act, the owner or controller of the certificate 
had withdrawn it. Id. 

10. See opinion for construction, in art. 7098, Pasch. Dig., of the words 
“return” and ‘“‘ withdrawn,” as applicable to fieid notes of a survey. Id, 

11. If the owners of certificates filed with their surveys prior to the act 
of November 29, 1871 (Pasch. Dig., 7096-7098), knew that they had been 
taken from the general land office illegally, it would have been proper for 
them to have supplied duplicates at the earliest period after knowledge of 
the loss; but even their failure to do this would not subject them to the 
penalty imposed by the statute, unless they directly or indirectly aided in 
some way in such illegal taking. Jd. 

12. If, with such knowledge, they took no steps to place in the general 
land office proper evidence of their continued claim, their negligence 
might enable others to acquire rights by location which the law would pro- 
tect; but no one with knowledge of the continued claim of such persons 
could acquire such rights. Id. 

13. The translation of a general land office archive paper from the original 
Spanish into English, made by the Spanish translator in the general land 
office, and attached to his deposition as an exhibit, with his certificate of its 
correctness, is admissible in evidence, in connection with his testimony 
showing his ability to read and write the Spanish language, and that he had 
attached the exhibit as a translation of the archive Spanish paper. Houston 
v. Blythe, 506. 


GIFT. See INNOCENT PURCHASER. 
GRANT. 


1. This case distinguished from Hanrick v. Jackson, 55 Tex., 17, and the 
doctrine announced that if what purports to be a grant from the govern- 
ment is a forgery, it having never in fact been issued by the officer by whom 
it purports to have been issued, or if by subsequent alterations it has been 
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GRANT — continued. 

made apparently to confer rights not conferred by it at the time»it was is- 
ay sued, then it is absolutely void, and is subject to attack by any one against 
a3 whom it is sought to be used. Hanrick v. Cavanaugh, 1. 

| 2. See opinion and statement for facts held sufficient to authorize an 
affirmance of a judgment declaring on verdict the forgery of a grant. Id. 


GROWING CROPS. See NEGLIGENCE, 15, 
GUARDIAN. See APPEAL, 3, 5. 
HANDWRITING. See EVIDENCE, 32. 


HEIRS. See CoLonizaTion Laws, 4. Communtry Property, 1, 4, 11, 12, 19, 
20. EsTATES OF DECEDENTS, 11. HOMESTEAD, 5, 8, 9, 20-22. LAND CERTIF- 
ICATE, 1, 2. 

1, A conveyance by the heirs of an estate, which vested in them on the 
death of the ancestor, and which was made pending administration on the 
estate, vests in the purchaser whatever interest is left at the close of admin- 
istration. Rutherford v. Stamper, 447. 

2. If the deed be to a specific tract, described by metes and bounds, being 
partof a larger tract, in which the ancestor owned an undivided interest, 
the deed would not be void, but would be valid against the grantor, and 
would bind by estoppel at least his interest in the specific land conveyed. 
It could not prejudice the rights of the other joint owners; but if on parti- 
tion the specific land should be allotted to the vendor, his deed would vest 
his right inthe purchaser. Jd, 

3. An issue cannot be raised by heirs in a collateral proceeding that prop- 
erty of the estate had been purchased indirectly by the administrator in vio- 
lation of the statute (General Laws 1876, p. 114, $8). The remedy is by 
direct proceeding instituted by some one interested in the estate in a reason- 
able time. Id. 

4, The heir is not liable on the warranty of the ancestor when no property 
has been received by such heir from the ancestor’s estate. Crain v. Wright, 
515. 











HOMESTEAD. See Estates OF DECEDENTS, 9. PRACTICE IN District Court, 8. 
1. When one furnishes money with an agreement that it shall be used 
in discharging a debt due for the purchase of land, and it is so used, 
with an understanding that he who advanced it shail have the same rem- 
edies to recover his money thus loaned that the original vendor was en- 
titled to for the enforcement of his demand, the lender is subrogated to the 
rights of the vendor of the land. A like subrogation occurs to the lien of 
an administrator for purchase money on land sold at administrator's sale, 
and in behalf of the holders of preferred claims against the estate, who 
released the estate and surrendered them, and by agreement among all par- 
ties took the notes of the purchaser of the land, to be secured by vendor’s 
lien and deed of trust. Warhmund v. Merritt, 24. 
2. No homestead rights can be acquired in land as against one thus sub- 
i rogated to the rights of the vendor for unpaid purchase money, nor can the 
i widow of one in possession, claiming such homestead rights, claim that an 
} allowance shall be made her from the land in proportion to the money 
actually paid, since the entire tract of land would be liable for what remained 
unpaid, Jd. 

8. The cancellation, by agreement of parties, of a deed made by husband 
and wife, which had conveyed the absolute title to the homestead, and had 
declared the amount of unpaid purchase money, without express reserva- 
tion of,a vendor's lien, cannot reinvest the husband and wife with such 
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HOMESTEAD — continued. 





homestead rights in the land as will prevent it from being subjected to 
forced sale to satisfy notes for the unpaid purchase money in the hands 
of one who acquired them before cancellation of the deed. The vendor's 
lien having once attached, the land can be subjected to sale to satisfy it, at 
the suit of such owner of the claim for purchase money, though new noteg 
may be taken for the amount, without regard to the wife’s assent to such 
change. Brooks v. Young, 32. 

4. The homestead right of one having an undivided interest in a tract of 
land exceeding two hundred acres in quantity is not confined to the undivided 
interest in two hundred acres, including the improvements, but extends to 
an undivided interest of two hundred acres of the entire tract. The party 
claiming homestead rights under such circumstances cannot designate the 
homestead by metes and bounds; following Jenkins v. Volz, 54 Tex., 639, 
Brown v. McLennan, 43. 

5. In an application by the widow, pending administration on the es- 
tate of her deceased husband, for an allowance in lieu of homestead, 
it was shown that up to death of deceased he lived with his family on lots 
6 and 7, inatown. He carried on his business as a merchant in a store- 
house on lot 4. in which he owned an undivided interest of five feet in the 
front thereof, his children by a former marriage owning the remainder of 
that lot. Lot No. 6 was the exclusive property of the children of the de- 
ceased by a former marriage. One-half of lot No. 7 was also owned exclue 
sively by the children of the first marriage, and the other half was owned 
jointly by the children of both marriages. Held, 

(1) An allowance should have been granted the surviving widow and 
children, in lieu of the homestead. 

(2) It was immaterial to the issue to inquire what separate property might 
be owned by the children of the first marriage, or held by them as property 
once constituting the estate of the first wife. 

(3) The homestead allowance, when set aside, must be taken alone from 
the estate of the deceased husband or wife. 

(4) Considering the condition of the title, both of the business house and 
family residence, there was no such homestead as could be set apart to the 
widow and children. 

(5) The fact that a step-child, ward or niece, who for the time being is a 
member of the widow’s family, owns a home in which all live, is no answer 
to her demand for an allowance in lieu of homestead. 

(6) The cessation of business on the death of the husband, which he had 
conducted on lot 4, did not divest his undivided interest of five feet of its 
protection from forced sale by reason of its homestead character. He being 
insolvent, his title and interest in it passed at once to and vested in his heirs, 
This case, in this respect. distinguished from Shryock & Rowland v. Latimer, 
57 Tex., 674. Clift v. Kaufman, 64. 

6. This case distinguished from Ball, Hutchings & Co. v. Lowell, 56 
Tex., 579, which is discussed. Jd. 

7. Miller v. Menke, 56 Tex., 549; Pryor v. Stone, 19 Tex., 371; Hender- 
son v. Ford, 46 Tex., 628; Mabry v. Ward, 50 Tex., 411; and McDonald ® 
Campbell, 57 Tex., 615, followed. Jd. 

8. A sale under a judgment foreclosing a mortgage upon the homestead, 
the wife not being a party to the suit, is void, and does not preclude a re 
covery of the land by the heirs from the purchaser after the death of the 
father and mother. Thompson v. Jones, 94. 

9. But if the homestead interest attached only to an undivided half 
interest in the land, and the owner of the other undivided half interest, who 
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HOMESTEAD — continued. 


had joined the husband in the mortgage, and after its execution, conveyed 
his half interest to the wife, the foreclosure sale as to such half interest 
would pass title. Jd. 

10. The fact that a homestead had been established by a debtor on a tract 
of land exceeding in quantity two hundred acres, but had not been desig- 
nated at the time of the levy of an attachment upon the entire tract, does 
not affect the validity of the levy, when the judgment foreclosing the at- 
tachment lien respects the homestead and provides for its designation. Par- 
ker v. Coop, 111. 

11. The doctrine heretofore announced in homestead cases, that a home- 
stead necessarily includes a house for a residence or a mansion house, 
and that the intent to appropriate a homestead should be evidenced by some 
unmistakable acts showing an intention to carry into execution such intent, 
has no application to a case where homestead rights are claimed in property 
which constituted a part of a late homestead, the whole of which had been 
occupied as such, and a part of which, only, including the mansion house, 
had been sold. Scott v. Dyer, 135. 

12. Hence, when the mansion house was sold, and a part of the home- 
stead ground attached thereto was reserved from sale, with the inten- 
tion existing in the mind of husband and wife to build and again establish 
their home on the portion reserved, the reserved portion, though not occu- 
pied (when the family has no other place for a home), remains impressed 
with the homestead character, and is protected from forced sale. Id. 

13. A conveyance of the homestead, made by the husband to his wife, 
which was not to pass title, but to enable the husband to thus protect it 
through the ostensible owner from the claims of creditors, after its aban- 
donment as a homestead, is within the statute of frauds and invalid as to 
creditors after abandonment. Baines v. Baker, 139. 

14. The homestead right of the wife attaches to any interest in land owned 
by husband and wife in common, or by either separately. Such a right will 
attach to an equitable estate, an estate for life, or even to a leasehold in- 
terest. Wheatley v. Griffin, 209. 

15. Such right can only be divested, so long as it is not abandoned, by a 
conveyance made by the husband and wife in accordance with law. Id. 

16. A purchaser of school land, who, with his family, settles upon such 
land, receives the requisite legal certificate, and pays whatever sums of 
money are necessary when due, and afterwards assigns for value his certifi- 
cate to another, not being joined by his wife, does not divest her of her 
homestead interest in the land. Jd. 

17. In such case, the second purchaser has no right to the land under 
such transfer; nor can he, when the wife has offered to pay the sums of 
money yet due or to be due on the certificate, recover from the wife what- 
ever money he has paid to the original purchaser under such facts. Id. 

18. Wilder v. Haughey et ux., 21 Minn., 107; Stinson v. Richardson, 44 
Iowa, 373, discussed and approved. Id. 

19. The husband has the right to adjust equities existing prior to the 
attaching of the homestead right (White v. Shepperd, 16 Tex., 163; Clem- 
ents v. Lacy, 51 Tex., 150; Gillum v. Collier et als., 53 Tex., 592); but in the 
case at bar no such equities existed at the time of the transfer, and hence 
this rule does not apply. Jd. 

20. While, under art. XVI, sec. 52, of the constitution of 1876, the property 
on which the homestead is established, if paid for with the separate means 
of the wife, descends and vests on the death of both spouses exclusively in 
her children, who, after ceasing to live on the place, are entitled to its pos 
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HOMESTEAD — continued. 


session, freed from any homestead right asserted by a surviving widow of 
a second marriage with the father, yet the evidence of its having been 
paid for with the separate means of the wife must be clear and satisfactory, 
King v. Gilleland, 271. 

21. Whilst the evidence of such investment of separate means is not 
required to be so conclusive as to preclude a reasonable doubt, yet nothing 
must be left to conjecture; nor can presumptions be indulged which are not 
the usual and almost necessary deductions from the facts proved. Jd, 

22. See opinion for facts held not sufficient to show the acquisition of 
property with separate means of the wife. Jd. 

23. A lien on a homestead, existing prior to the adoption of the present 
state constitution, cannot be divested under its operation, and one who 
received an absolute deed from the owner of the homestead as security 
for advancing money to discharge such a lien would be subrogated to the 
rights of the original lien holder against the homestead. Fylar vy, Eylar, 
815. 

24, One purchasing land at sheriff's sale borrowed the money with which 
to pay for it, and executed a deed of trust to the land contemporaneously 
with the sheriff's deed, in which he recited that ‘‘the property is not in- 
cumbered, and is not my homestead; my homestead lies in Dallas county, 
west of Dallas.” Held, no homestead rights could attach to the land in 
favor of the purchaser as against the deed of trust. The sheriff's deed and 
the deed of trust must be regarded each as parts of the same transaction by 
virtue of which the purchaser acquired the land. Denni v. Elliott, 337, 

25. It is not the duty of one purchasing the homestead of others to see to 
it that the notary does his duty in making a privy examination of the wife 
when she signs the deed; all that the law requires of the purchaser is to act 
fairly, and not avail himself knowingly of the fraudulent conduct of others, 
Pierce v. Fort, 464. 

26. The husband has no power, directly or indirectly, to alienate prop- 
erty, a portion of the purchase money of which has not been paid, and 
which is occupied by his wife and himself as a homestead, uniess his wife 
joins in the conveyance, or the same is done in good faith by the husband in 
settlement of the lien for unpaid purchase money. Morris v. Geisecke, 633, 

27. If the husband, who attempts without being joined by the wife to 
dispose of the homestead, under pretense of satisfying the claim for unpaid 
purchase money, acts in bad faith when no necessity for sale exists, and 
with the purpose to deprive his wife of her homestead right, his act conveys 
no title as against the wife to purchasers with notice. See statement and 
opinion for such a case. Id. 

28. See opinion and statement of case for facts under which it was 
held that the deed of the husband, made without the knowledge of his 
wife, to land on which he was at the time residing with his wife, and which 
he owned in common with children of a former marriage, passed no title 
as against the homestead rights of the wife. Newman v. Farquhar, 640. 

29. When collusion was charged by the wife between her husband and 
his vendee of land, on which she claimed homestead rights, 1t was not error 
to exclude evidence of the husband’s declarations as to where his home- 
stead was, when the time and circumstances under which they were made 
were not specificaily stated, and when it was not showh that they were made 
in her presence. Id. 

30. When the husband in a suit by the wife is charged with having at- 
tempted, in fraud of her rights and without her consent, to dispose of the 
homestead, and of seeking by its abandonment to withdraw it from the pale 
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HOMESTEAD — continued. 


of exemption, his declarations, made in the wife’s absence, cannot be given 
in evidence in his behalf or in that of his vendee, who bought with notice 
of the wife’s claim. Jd. 

$1. Instruction in regard to homestead held correct. Bray v. Aikin, 688. 


HUSBAND AND WIFE. See Community Property. Divorce. HOMESTEAD. 


SEPARATE PROPERTY. 

1, A mere separation of the husband and wife, and his refusal to join her 
in the action, is not sufficient to authorize the wife to prosecute alone a 
suit to recover damages for an assault and battery committed upon her dur- 
ing coverture. Ezell v. Dodson, 331. 

2. The exceptional cases in which the wife has been allowed to maintain 
an action for the community estate have been where she had been aban- 
doned by her husband and was destitute of the means of support, unless she 
resorted to the community property. Id. 


IMPROVEMENTS. 


1. One who purchases land from another, whom he honestly believes to be 
the grantee of the same, he having the same name with the grantee, and, 
having paid for and entered upon the land, inakes permanent improvements 
thereon, ignorant that some other person has the better right, is entitled to 
recover from the true owner, under the terms of the statute, compensation 
for his improvements. Pilcher v. Kirk, 162. 

2. A pendente lite purchaser cannot set up a claim for improvements, 
Harle v. Langdon’s Heirs, 555. 

8. To entitle a party to claim under the statute for the value of improve- 
ments made by him on land, it is necessary that he should have entered and 
claimed under a color of title which he believed in good faith to be the 
superior title to the land, and that he was ignorant that his right was con- 
tested by one claiming a title which he had reasonable and strong grounds 
to believe was a better title than his own. Elam v. Parkhill, 581. 

4, A woman, having by will a life estate in land, determinable accord- 
ing to the terms of the will on her marrying a man with more than one 
child, and who thus marries, cannot recover from the remainderman the 
value of improvements placed by her on the land during its occupancy by 
her; and purchasers from her can occupy no more favorable position. Id. 

5. A purchaser at sheriff's sale, who goes into possession of the land 
purchased ignorant of any irregularity that would vitiate the sale, and 
who in good faith goes upon the land and makes permanent and valuable 
improvements, ignorant of any design on the part of the judgment debtor 
to avoid the sale, is entitled to be restored to his former status by a restora- 
tion of purchase money, and compensation for his improvements before 
eviction. Allen v. Pierson, 604. 


INADEQUACY OF PRICE. See SHERIFF’s SALE, 1-4, 6. 
INJUNCTION. See Forcep SALE, 1. 


1. After exceptions to the sufficiency of a petition for injunction, it is 
too late for the defendant to urge for the first time after appeal that the 
allegations of the petition were not verified by affidavit. When the relief 
by injunction is sought after final hearing, the petition for injunction need 
not, as a general rule, be sworn to. Hamblen v. Knight, 36. 


INJUNCTION BOND. 


1. The power exercised by district courts, before the adoption of the Re- 
vised Statutes, of rendering a decree against the principal and his sureties 
on an injunction bond, for the amount of the judgment enjoined on a 











INDEX. 








INJUNCTION BOND —continued. 






mere motion to dissolve the injunction, did not result from the general 
equity power possessed by such courts, sitting as courts of chancery, but 
was derived from the one hundred and fifty-fifth section of the act of 
May 13, 1846 (1 Pasch. Dig., art. 3936). Avery v. Stewart, 154. 

2. That section being in part repealed by the Revised Statutes, the power 
possessed by district courts by virtue of the repealed portion of that act, to 
render such decree on dissolving an injunction, was taken away; following 
R. R. Co. v. White, 57 Tex., 130. Id. 

8. One seeking damages to the amount of an injunction bond can bring 
an original action on the bond, or, in the pending suit wherein it was given, 
plead in reconvention, setting up the grounds of hisclaim for damages, Id, 


INJURIES RESULTING IN DEATH. See DamMaGes. NEGLIGENCE. 


INNOCENT PURCHASER. See Damages, 16. 





1. If one whose mental faculties are suspended by intoxicating drink ig 
induced to continue to swallow spirituous liquor to such excess as manifestly 
to endanger his life, and he dies therefrom, he who thus takes advantage of 
his helpless and drunken condition is liable in damages (under arts. 2899, 
2900 and 2902 of the statutes) to the surviving husband, wife, children and 
parents of the deceased. McCue v. Klein, 168. 

2. The fact that the deceased killed himself by drinking on a wager as to 
the quantity of liquor he could swallow, when the experiment was likely to 
result in death or great bodily harm, cannot relieve those who induced the 
act from liability. Consent to an assault is no justification. Id. 


1. The doctrine in French v. Strumberg, 52 Tex., 109, again announced, to 
the effect that even if a deed to land be made direct to the wife during covert- 
ure, a purchaser for value from the husband, or one claiming under judg- 
ment and executicn against him, will be protected, as against the wife, 
though the land hal been acquired with her separate means, or by gift, un- 
less the recitals of the deed are such as to put the purchaser upon inquiry as 
to the character of her rights. Parker v. Coop, 111. 

2. The purchaser without actual notice may rely on the real title being 
where, by the terms of the deed to his vendor, it appears to be. Id. 

3. But an attaching creditor of the community estate, or one who, through 
operation of law, has acquired an apparent lien upon land which has been 
purchased in whole or in part with the separate means of the wife, does not 
occupy such position as will preclude the wife from proving her separate 
interest, and thereby having it protected. Such protection is accorded 
under like circumstances to a third party, and there is nothing in the mari- 
tal relation that should prevent it from being extended to the wife. Id. 

4. One who pays value and has no notice of an adverse right is as much 
vrotected in equity as under registration laws; but under registration laws, 
~rhich protect lien creditors who have no notice of adverse rights at the 
time their liens attach, persons may be protected as purchasers who are 
not bona fide purchasers as that term is ordinarily used. Id. 

5. Blankenship v. Douglas, 26 Tex., 227, reviewed and discussed. Jd. 

6. This case distinguished from Wallace v. Campbell, 54 Tex., 87. Jd. 

7. Plaintiff in trespass to try title relied on a chain of title from the 
sovereignty of the soil, the deed to him being oter twenty years old, 
containing a recital that the purchase money had been paid. The defend- 
ant showed a chain of title to himself complete from the sovereignty of 
the soil, and claimed under deed older in date and in registration than plaint- 
iff’s, but junior to a remote link in plaintiff's chain, not recorded for more 
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than twenty years after its execution, and after the execution and registra- 
tion of the entire chain to defendant. Held, 

(1) The recitals in plaintiff's deed that the purchase money had been paid 
were not sufficient evidence to establish that fact so as to constitute him an 
innocent purchaser. 

(2) The payment of the money should have been proved otherwise than 
by the recitals in the deed. 

(8) Though the deed was over twenty years old, the payment of purchase 
money will not be presumed when the claim of title has not been accom- 
panied with possession; especially is this true when the money, if paid, was 
paid by the plaintiff himself, who was a witness. 

(4) The doctrine of stale demand has no application. 

(5) Distinguished from Johnson v. Newman, 43 Tex., 628 

(6) A judgment for defendant was proper in the absence of any evidence 
to show payment of purchase money, except such as appeared from the re- 
citals of the plaintiff's chain of title. Bremer v. Case, 151. 

8. A deed to land must be recorded in the county where the land is sit- 
uate; and its registration in another county, under a mistake as to its true 
locality, is worthless as notice to a subsequent purchaser. Adams v. Hay- 
den, 223. 

9. When there has been a great lapse of time intervening between the 
execution of a deed and the assertion of rights under it, an adverse claim- 
ant of the land will not be held to that full and conclusive proof of his 
right which would be required under other circumstances. Thorn’s Heirs 
v. Frazer's Heirs, 259.: 

10. To constitute one an innocent purchaser he must have purchased the 
land from some one having the apparent title, without notice that he had 
parted with the title before selling to him who sets up such a defense. Mast 
v. Tibbles, 301. 

11. The sole office which possession performs in the matter of notice is, to 
put a person desiring to purchase upon inquiry, and it has no effect in 
determining what the inquiry shall be or of whom it shall be made. Eylar 
v. Eylar, 315. 

12. A purchaser from a vendee whose vendor remains in possession is 
not bound to inquire further as to the title, when he finds on record in the 
county a deed from such vendor conveying title, properly proved up and 
registered. To hold otherwise would be to strike at the very foundation of 
the policy on which registration laws rest. When inquiry as to title is 
prosecuted to the highest source which affords evidence of the right, there 
is no obligation to explore inferior and less reliable channels of information. 
Mullin’s Guardian v. Wimberly, 50 Tex., 457, discussed and distinguished. Van 
Keuren v. Central R. R. Co., 9 Vroom, 167; Grotons Savings Bank v. Batty, 
30 N. J. Eq., 133; N. Y. Life Ins. Co. v. Cutler, 3 Sandf. Ch., 179; Cook v. 
Travis, 20 N. Y., 400; Bloomer v. Henderson, 8 Mich., 395; Scott v. Gallaher, 
148. & R., 333, cited and approved. Id. 

13. A bond for title, in which the obligor agrees to convey one-half of des- 
ignated land to the obligee when the latter shall obtain a patent upon a 
certificate located on the land, does not pass title to the quantity agreed to 
be conveyed, even though the obligee has paid the full value of the certifi- 
cate. The legal title remains in the obligor, and, descending to the heir, 
passes by deed to a purchaser who had no notice of the existence of the bond, 
Lewis v. Cole, 341. 

14, Titles, when cast by descent, are not, as between father and child, 
different titles, but the title when obtained by inheritance, when a legal title, 
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INNOCENT PURCHASER — continued. 
is the apparent equitable title, upon which all persons may rely, in the ab. 
sence of notice, against all outstanding legal titles or equities subject to the 
registration laws. On this point Rodgers v. Burchard, 34 Tex., 451, overruleg 
by Taylor v. Harrison, 47 Tex., 459. Jd. 

15. When the deed made by the father to his daughter and her husband, 
in the division of his estate, recited in the habendum clause ‘to have and 
to hold the aforesaid lands unto them, the said David Love and Mary Loye, 
their heirs and assigns, forever,” and purported to be made upon a consid, 
eration of $1,000, it was held, 

(1) No consideration having beea paid, and the evidence (properly ad. 
mitted) showing that the property was intended as a gift, the terms of the 
deed determine that it was a gift both to husband and wife. 

(2) The wife acquired thereby an undivided half interest in the land ag 
her separate property, and a purchaser, with notice of the state of the title, 
acquired no title by purchase at administrator's sale, ordered by the probate 
court in administering the estate of the deceased husband, to the interest 
inherited from the mother. 

(3) The absence of notice to the creditor of the deceased husband of the 
wife’s separate interest is immaterial, The case of Grace v. Wade, 45 Tex,, 
522, has no application. 

(4) The doctrine announced in Grace v. Wade, 45 Tex., 522, is only appli- 
cable to such judgment liens and others as are recognized as subsisting 
liens in law, and cannot be extended to cases not embraced in the original 
rule. Bradley v. Love, 472. 

16. See opinion and statement of case for facts held sufficient to puta 
prudent man on inquiry as to a wife’s claim to land levied on and sold under 
execution against the husband. Bonner v. Stephens, 616. 

17. A purchaser of land under an execution against the husband, the ap- 
parent title to which is in the community, but which was paid for with the 
wife’s separate means, a knowledge of which fact was communicated to the 
purchaser after levy, but before the purchase at execution sale, cannot be an 
innocent purchaser. Id. 

18, If the husband, who attempts without being joined by the wife to 
dispose of the homestead, under pretense of satisfying the claim for unpaid 
purchase money, acts in bad faith when no necessity for sale exists, anl 
with the purpose to deprive his wife of her homestead right, his act conveys 
no title as against the wife to purchasers with notice. See statement and 
opinion for such a case. Morris v. Geisecke, 633. 





INSURANCE. 

1. In ordinary life insurance policies, the beneficiaries named have vested 
in them irrevocably all interest in the policy. Following Ricker v. Charter 
Oak Ins. Co., 27 Minn., 193, and other authorities. When, however, the per- 
son procuring the policy enters into some agreement as to what control the 
insured is to exercise over the policy (a matter permissible in all contracts), 
no indefeasible interest in such case would be vested in the beneficiaries, 
Splawn v. Chew, 532. 

2. An association which, by reason of payments made by parties in the 
order before being received into membership, provides a fund from which 
a certain sum of money is to be paid to a deceasedl member who has com- 
plied with all its legal requirements, is, so far as such provisions are con- 
cerned, a mutual life insurance company. Every member:is charged with 
a knowledge of the rules and by-laws of such association, bound by them, 
and entitled to the rights and privileges conferred by them. Id. 








INSURANCE — continued. 

%. Where a section in the by-laws of such association reads: ‘‘ Applicants 
shall enter upon their application the name or names of the members of 
their family dependent upon them, to whom they desire their benefit paid, 
and the same shall be entered in the benefit certificate (issued instead of a 
policy) by the supreme secretary, subject to such future disposal among 
their dependents as they themselves direct,” such section vests the control 
of the certificate, so far as the selection of its beneficiaries is concerned, in 
the member insured. A clause or by-law of an insurance or other corpora- 
tion, pointing out a way in which the right to dispose of the insurance 
money may be exercised, or relating to some other rights, merely directory 
in its character, and whose object is to protect the corporation, cannot be 
taken advantage of by outside parties claiming the insurance or other right 
under the charter of such corporation. Such provisions are for the protection 
of the company alone and can only be used by it. Ins. Co. v. Robinson, 
and other cases, followed and cited. Jd. 

4, Contract with a life insurance company construed. S. L. P., K. and 
Ladies of Honor, v. Grace, 569. 

INTEREST. See CONVERSION, 1. Usury. 


JOINDER OF PARTIES. See Parties, 1. 


JUDGES. 
1, When, in a suit pending, the sister-in-law of the judge of the court is 
interested in an estate, which is involved in the action by the administrator 
being a party, the judge is disqualified from trying the cause, though the 


name of the sister-in-law be not mentioned in the pleadings. Gains v. 
Barr, 676. 

2. Such a judge can make no order dismissing the suit as to the estate 
and thus qualify himself to sit and adjudicate upon the rights of the re- 
maining parties. Citing Garrett v. Gaines, 6 Tex., 435; Chambers v, Hodges, 
23 Tex., 112, and Hocdde v. Susan, 58 Tex., 394. Id. 


JUDGMENTS. See Bounpary, 3, 4. Lis Penpens, 1, 6. Lost Notgz,1. Pro- 
BATE COURT, 1. RES ADJUDICATA, 1. SERVICE OF PROCESS, 1, VENDOR’S 
LIEN, 5. 

1. In a direct proceeding to set aside a judgment, the judgment may be 
impeached by showing that the defendant in the suit in which it was 
rendered was never served with process; that the return of the sheriff 
showing service was false, and was the result of a fraudulent collusion 
between him and the plaintiff in the judgment, This case distinguished 
from Lawler v. White, 27 Tex., 250, and Fitch v. Boyer, 51 Tex., 344. Ham- 
blen v. Knight, 36. 

2. In a suit to set aside a former judgment on account of a fraudulent 
combination between the plaintiff in whose favor it was rendered, and 
the sheriff, it was alleged that the defendant had never been served with 
process; that the judgment was rendered on the 6th of January, 1874, and 
that defendant did not learn that fact until the 11th of the same month; 
but he failed to state whether the court which rendered the judgment had. 
adjourned for the term when he first learned that the judgment had been 
rendered. Held, 

(1) That an exception based on the plaintiffs failure to state whether the 
term of the court had adjourned when he first learned that a judgment had 
been rendered against him, would not be heard when presented in the 
supreme court for the first time. 

(2) This case distinguished from Bryorly v. Clark, 48 Tex., 345. Id, 
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JUDGMENTS — continued. 


8. A judgment rendered against a surviving husband, obtained in a suit 
upon a community debt, which is begun, after the wife’s death, is bindin 
upon the community property, and this though the heirs of the wife arg 
not made parties and the pleadings in the cause fail to allege that the claim 
is for a community debt. Though the judgment is against the husband 
alone, a levy and sale of community property passes the title; and the 
sheriff's deed conveying the right, title, interest and claim of the surviyj 
husband passes to the purchaser the right and title which had vested in the 
community. Carter v. Conner, 52. 

4, A stranger to a judicial proceeding cannot be affected by the judgment 
rendered therein. Hardin v. Blackshear, 1382. 

> Resort can only be had, in supporting a judgment, to the verdict and 
to admissions contained in the pleadings. Hence, when the existence of 
a lien was declared by a judgment, but in regard to which both the ver- 
dict and the pleadings of the party against whom it was adjudged were 
silent, there was no legal basis to support it, and this though the judgment 
contained a recitation that the party orally admitted the lien after the 
charge to the jury was read, and before their retirement to consider of their 
verdict. Handel v. Elliott, 145. 

6. Bills seeking relief from final judgments, solemnly rendered in the 
due and ordinary course of the administration of justice by courts of com- 
petent jurisdiction, are always watched by courts of equity with extreme 
jealousy, and the grounds on which interference will be allowed are narrow 
and restricted. Johnson v. Templeton, 238. 

7. A decree founded on an agreement made by the counsel for a party to 
the suit, said party having been adjudged insane, is voidable only, and bind- 
ing on parties and privies until vacated and set aside by a direct proceed- 
ing. Such a decree is not subject to collateral attack. Denni v. Elliott, 387, 

8. Strangers to a judgment may rely on it by way of estoppel for their 
protection as against parties to it when they have acted on the faith of its 
recitals to their injury. Medlin v. Wilkins, 409. 

9. The district court has full control over its judgments until the close of 
the term, and may, of its own motion, set aside or reform thesame., Hooker 
v. Williamson, 524. 

10. Where A. 2 land from B. prior to the rendition of a judg- 
ment foreclosing a vendor's lien on the land for the benefit of C., A., not 
being made a party to such judgment, is not bound by it. No action can 
be taken to vacate the satisfaction of such judgment against A, alone, 
Harle v. Langdon’s Heirs, 555. 

11. All judgments are to be considered in the light of laws providing a 
remedy, and a time within which they may be reversed, if erroneous, by an 
appellate jurisdiction, and all persons voluntarily purchasing during such 
time are purchasers pendente lite. Id. 

12. A judgment nunc pro tune cannot affect the lien acquired by a third 
party on property to which the original judgment, if properly rendered, 
would have attached alien, when the lien of such third party was secured 
after the original judgment, and before the entry thereof nunc pro tune was 
made. Eastham v. Sallis, 576. 

13. When a final judgment is rendered, which alone can create a judg- 
ment lien, it must be entered of record in such form as to convey no- 
tice of its existence, in order to affect the rights of third — dealing with 
the judgment creditor. Id. 

14, An entry of a court record declaring the default of the defendant; 
that by reason thereof the plaintiff ought to recover his damages; that 
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JUDGMENTS — continued. 











the clerk was ordered to assess such damages; that this was done; and 
which then, in appropriate language; directed the issuance of execution 
against each party for the costs by them severally incurred, is no final judg- 
ment, A judgment is final only when it contains the decision or sentence 
of the law upon the matter contained in the record; and the fact that the 
clerk was referred to as having assessed the damages at a certain sum is not 
sufficient ; it must be followed by the sentence of the law declaring that the 
party do recover thatsum. Id. 

15. A judgment for costs which does not dispose of the subject matter 
of the suit is no final judgment. Id. 


JUDGMENT LIEN. See INNocENntT PurcHasER, 15. 


1. A judgment nune pro tune cannot affect the lien acquired by a third 
party on property to which the original judgment, if properly rendered, 
would have attached a lien, when the lien of such third party was secured 
after the original judgment, and before the entry thereof nunc pro tune was 
made. Eustham v. Sallis, 576. 

2. When a final judgment is rendered, which alone can create a judgment 
lien, it must be entered of record in such form as to convey notice of its ex- 
istence, in order to affect the rights of third parties dealing with the judg- 
ment creditor. Jd. 


JUDICIAL SALES. See Forcep SALE. SHERIFF'S SALE. 


1, While the correct rule is, that a judicial sale, or sale under execution 
upon a decree or judgment authorizing such sale, though erroneous and not 
void, will be sustained where a stranger to the judgment is the purchaser, 
even where he knows that an appeal is pending or contemplated, yet such 
rule rests upon a policy which has not been made to apply to purchases 
voluntarily made from a party to the suit. Treadway v. Eastburn, 57 Tex., 
211; Stroud v. Casey, 25 Tex., 754, and other authorities cited and approved, 
Harle v. Langdon’s Heirs, 555. 


JURISDICTION. See Estates OF DECEDENTS, 18-21. LiENs, 3. PROBATE 


Court, 1. Roaps, 1, 2. 

1. The district courts, under the constitution in force, have no jurisdiction 
to annul, by an original proceeding, the action of a county court in pro- 
bating a will, and in such proceeding to probate it. Franks v. Chapman, 46. 

2. A county court is not bound to observe a decree rendered by a district 
court unless the jurisdiction of the district court has properly attached. Id. 

8. The district court can only exercise the appellate jurisdiction over pro- 
bate courts conferred by the constitution, on appeal or certiorari, Id. 

4. By the constitution of 1876 (art. V, sec. 8), the district court has juris- 
diction, without reference to amount, to decree the foreclosure of a lien on 
land, and the assertion of the lien gives it jurisdiction over the entire sub- 
ject matter, with power finally to dispose of it. Handel v. Elliott, 145. 

5. While the domicile of the husband fixes that of the wife, no presump- 
tion to that effect can obtain in a suit for divorce brought by the wife in a 
county in which she alleges her permanent residence to be. Jones v. Jones, 
451. 

6. The district courts of Texas have jurisdiction to pass upon questions 
affecting the continuance of the marital relations, in the suit brought by 
the wife in the county in which she has a permanent residence, no matter 
where the offenses for which the divorce is sought were committed. Fol- 
lowing 9 Wall., 123, and other authorities cited. Id. 

7. Where a bill of review seeks to embrace matters concerning the action 
of the county court had in the distribution and partition of a deceased 
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JURY. 





ward’s estate alone, it cannot be considered by the district court on appeal; 
but where the bill of review seeks to inquire, and to have revised the action 
of the county court in passing upon the final account and settlement of the 
deceased ward’s guardian in addition, such an action being within the 
power and jurisdiction of that court, is a proper subject for investigation 
there, and for consideration and revision on appeal in this form in the dig- 
trict court. Young v. Gray, 541. 

8. Construing sec. 8 of art. 5 with sec. 16 of art. 5 of the state constity- 
tion, under the rule which requires that a general provision shall yield to a 
special provision, the district courts have jurisdiction of all suits for the 
trial of the right of property levied on by any writ of sequestration or attach: 
ment, when the property levied on shall be equal to or exceed in value $500, 
That jurisdiction was excepted out of the jurisdiction given to the county 
courts by the same article. Erwin v. Blanks, 583. 

9. Arts. 1117 and 1164 of the Revised Statutes are in accordance with the 
true construction of the constitutional provisions above referred to; and so 
much of art. 4831, Revised Statutes, as attempts to confer jurisdiction in 
such cases on the county court, when the property is of the value of $500, 
is inoperative and void. Id. 

10. Art. 2096, Revised Statutes, does not confer upon the probate court 
jurisdiction over contracts which are not execufory in their character. Wise 
v. O'Malley, 588. 

11. No general jurisdiction to establisk claims against an estate can be ex- 
ercised by the probate court except in the mode provided by law; and where 
there are conflicting claims between the estate and some other person to 
specific property, they must be settled ‘n some other than the probate court, 

12. The district court can acquire no jurisdiction by an appeal from the 
probate court when the jurisdiction of the probate court over the subject 
matter of the controversy did not exist. Id. 

13. A mercantile firm in Galveston obligated itself to a member of a 
mercantile firm in Fayette county to release the said member of all claims 
against his firm and to guaranty him immunity against all creditors of his 
firm if he would release and, convey his interest in the firm to his copart- 
ners, which he did. Afterwards, in a suit brought by a third party in 

. Fayette county, for a firm debt, against all the members of the Fayette 
county firm, the retiring member asked that the Galveston firm be made 
parties to the suit, and that he have judgment over against the firm for any 
sum adjudged against him in the suit. The member of the Galveston firm 
appeared and pleaded to the jurisdiction of the court over him and inter- 
posed a general demurrer. Held: 

(1) The Galveston firm sustained no such legal or equitable relation to the 
plaintiffs as would have authorized a suit against them, even in Galveston 
county, where the members of the firm resided. 

(2) The Galveston firm was neither a necessary nor a proper party to the 
action. 

(83) There was no stipulation that the contract of the Galveston firm was 
to be performed in Fayette county. 

(4) The plea of the members of the Galveston firm, of the privilege of 
being sued in the county of their residence, was properly sustained. Hollo- 
way v. Blum, 625. 


1. Where the interests of two defendants are so nearly identical as to 
make them but one party to a suit, in the sense in which that term is used 
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JURY — continued. 


in the jury law, but six jurors can be challenged by the defendants. Jones 
v. Ford, 127. 

2. A discretion may be exercised by the district judge in allowing the 
deposit of the jury fee by the party who in time has applied for a jury, but 
who has failed to make the jury fee deposit, provided the same be made 
before trial, and when the exercise of such discretion works no injury to 
the complaining party. Hardin v. Blackshear, 132. 

8. The plaintiff in a cause made affilavit under art. 1438, Revised Statutes, 
and filed the same with the clerk, who placed the case on the jury docket. 
A year afterwards, when the jury list was about to be passed on in select- 
ing a jury, the defendant objected to a jury trial, on the ground that the 
affidavit was made under art. 1438, Revised Statutes, instead of under art. 
8067. Thereupon the plaintiff asked leave to amend his affidavit, so as to 
make it comply with the requirements of the statute, and offered to deposit 
the jury fee. Held, that a trial by jury should have been allowed. Berry v. 
T. & N. O. Ry, 655. 


JURY FEES. See Jury, 2. 
JUSTICE OF THE PEACE. See Appeat Bonn, 1,2. Res ApJupicatTa, 1. 


1. Though, on appeal from the court of a justice of the peace to the 
county court, no new cause of action can be set up by the plaintiff, nor can 
any set-off or counterclaim be considered which was not pleaded in the 
court below, yet this rule has no application to the case of a defendant who, 
having made the issue in the court below that the property in controversy 
was not subject to the plaintiff's execution, relied on a mortgage, and on 
appeal claimed as a purchaser. Blanton v. Langston, 149. 


LAND CERTIFICATE. See GENERAL LAND OFFICE, 1, 5, 6, 8, 9. PRE-EMP- 











TION, 1. 

1. Prima facie an unconditional certificate is the separate property of him 
to whom it issued, the conditional certificate having issued to him as a 
single man. Porter v. Burnett, 220. 

2. An unlocated land certificate is a chattel. By consent of the heirs of 
the grantee, it might be located and divided as realty, but not so as to affect 
the wife, whose interest in the land covered by it would be only a life es- 
tate of one-third, whereas her interest in it considered as a chattel would 
be one-third absolutely. Jd. 

8. The theft or unauthorized withdrawal of a certificate from the general 
land office will not have the effect of rendering null a valid location and 
survey. Snider v. Methvin, 487. 

4, Pasch. Dig., art. 7097, has no application to a case in which the certifi- 
cate upon which a survey was made had once been properly deposited prior 
to the passage of that act, unless subsequent to the deposit, and prior to the 
passage of the act, the owner or controller of the certificate had withdrawn 
it. Id. 

5. See opinion for construction, in art. 7098, Pasch. Dig., of the words 
“return” and ‘‘ withdrawn,” as applicable to field notes of asurvey. Id. 

6. If the owners of certificates filed with their surveys prior to the act of 
November 29, 1871 (Pasch. Dig., 7096-7098), knew that they had been taken 
from the general land office illegally, it would have been proper for them to 
have supplied duplicates at the earliest period after knowledge of the loss; 
but even their failure to do this would not subject them to the penalty im- 
posed by the statute, iinless they directly or indirectly aided in some way in 
such illegal taking. Jd. 

7 If, with such knowledge, they took no steps to place in the general land 
VoL. LX — 47 
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LAND CERTIFICATE — continued. 






office proper evidence of their continued claim, their negligence might 
enable others to acquire rights by location which the law would protect; but 
no one with knowledge of the continued claim of such persons could acquire 
such rights. Jd. 

8. The right of a person who has located a valid land certificate upon 
vacant public land, and caused the same to be surveyed, and the survey and 
certificate returned to the general land office, within the time prescribed by 
law, is a vested right, and entitled to all the protection given to such right 
under every constitution of the republic and state. Sherwood v, Fleming, 25 
Tex. Sup., 428, followed, and Hart v. Gibbons, 14 Tex., 215, and Smith », 
Taylor, 34 Tex., 607, discussed. Jd. 

9. While a valid location of a land certificate on public land confers q 
vested right, it is subject to the right of the legislature to prescribe a time 
within which the owner must perform the remaining acts required by law 
to the completion of his title, and to annul the imperfect right on non-com. 
pliance with the law requiring the performance of such acts. Id, 


LANDLORD AND TENANT. See LrwitaTions, 17. 


1. One who assumes after occupancy, without contract, the relation and 
rights of tenant to the owner of the land occupied, may be treated asa 
tenant, and will be estopped from afterwards denying that the relation of 
landlord and tenant existed. Following Word v. Drouthett, 44 Tex., 371, 
Towery v. Henderson, 291. 

2. Construing articles 3122a and 3122b with title LVIII of the Revised 
Statutes, it is apparent that the legislature intended to limit the operation 
of the landlord’s lien to a yearly renting. H. R. E., B. & B. Association y, 
Cochran, 620. 

3. The provision of the statute which continues the landlord’s lien in 
force so long as the tenant shall occupy the rented premises applies only 
when the lien has attached to the property of the tenant by reason of rents 
due, or such as are accruing and will certainly become due under the par- 
ticular tenancy. It does not fix the lien on the tenant's property for any 
rents that may possibly become due for another term or tenancy, whether 
such term be created by contract or holding over. Id. 

4. This case distinguished from Fowler v. Ripley, 15 Wallace, 328, and 
Webb v. Sharp, 13 Wallace, 14. Id. 

5. When atenant from month to month mortgages personal property to 
another, and the rent due his landlord for the month in which the mort- 
gage is executed has been paid, and the property remains upon the prem- 
ises by permission of the mortgagee from month to month, the lien of the 
landlord is subordinate to that of the mortgage. Id. 


LAND OFFICE. See CoMMISSIONER OF THE GENERAL OFFICE. 


LAND TITLES. See CoLonirzaTion LAWS. COMMISSIONER OF THE GENERAL 





LaNnpD OFFICE. DEED. GRANT. HOMESTEAD. INNOCENT PURCHASER. LAND 
CERTIFICATE. Lis PENDENS. PRE-EMPTION. VENDOR AND VENDEE. WRIT 
OF ERROR. 

1. Under the act to ascertain and adjudicate certain claims for land 
against the state, situated between the Nueces and Rio Grande rivers, ap- 
proved August 15, 1870, it was shown that the ancestor of plaintiff occu- 
pied the land, embracing three leagues, continuously since 1832, when the 
initiative proceedings to obtain title were begun, and that his heirs had con- 
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LAND TITLES — continued. 
tinuously occupied it since, except when prevented by hostile Indians, 
Held, 
(1) Citizens as well as foreigners were included in the colonization laws of 
Tamaulipas of December 15, 1826, but with preference to citizens. 
(2) Under that law a grant of three leagues could be made, or any quantity 
less than five leagues, 
(3) Proof of a formal act of possession is not necessary to establish an 
inchoate right which might have been perfected under the act in question. 
(4) When the eapediente recited that the three leagues were appraised at 
$90, after the lapse of forty years, during which time possession was shown, 
and the destruction of the public records, the payment of the appraised 
value will be presumed. State v. Sais, 87. 

2. The taking of a deed by one of two co-tenants to the entire property 
and placing the same on record is not an ouster of the co-tenant, nor can 
it be construed into notiee of a claim to exclusive and adverse possession, 
Towery v. Henderson, 291. 

8. No length of time will estop the real owner of land properly patented 
to him from asserting his rights as against an adverse claimant, however 
notorious the claim, when it is not accompanied with possession. Mast v. 
Tibbles, 301. 


LAPSE OF TIME. See Botnpbary, 2, 5, 


LIENS. See HOMESTEAD, 23. JUDGMENT LIEN, 2. LANDLORD AND TENANT, 
2-5.. Mecuanics’ Liens. PRACTICE IN District CourRT, 7. SUBROGATION, 1, 
2. VENDOR'S LIEN. 

1, By the constitution of 1876 (art. V, sec, 8), the district court has juris- 
diction, without reference to amount, to decree the foreclosure of a lien 
on land, and the assertion of the lien gives it jurisdiction over the entire 
subject matter, with power finally to dispose of it. Handel v. Elliott, 145. 

2. Though a mere lien on property taken in execution furnishes no ground 
for the interposition of a claim for the trial of the right of property, yet 
if, by agreement subsequent to the attaching of the lien, the lien holder be- 
comes the absolute owner, the rule can have no application. See opinion 
for facts which constituted a complete sale and delivery of chattels on 
which the purchaser before held a lien. Blanton v. Langston, 149, 

3. The probate court, in classifying claims against an estate, secured by 
mortgage upon land, has jurisdiction to inquire and determine which of 
several claims secured by lien on the same land is entitled to priority of 
payment. Eastham v. Sallis, 576. 

4, When property claimed by the bankrupt as exempt property is set aside 
to him, if the same be subject to a former lien, the right of the lien holder 
is not affected by the act of the assignee in setting aside the property. Bray 
v. Aikin, 688. 


LIFE INSURANCE. See INSURANCE. 


LIMITATION. 

1. A note executed to a feme sole who marries before its maturity, and, 
qualifying as administratrix after her marriage, inventoried the note as as- 
sets of the estate of a former husband, is subject to the law of limitation, 
which cannot be defeated by setting up coverture. Taylor v. Bland, 29. 

2. A plea setting up matter in reply to the assertion of coverture, which 
had been pleaded to avoid limitation, need not be under oath. Id. 

8. A vendor, holding a purchase money note for the payment of which 
a vendor's lien was reserved in the deed, cannot enforce his lien by suit to 
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LIMITATION — continued. 








recover the money after his note is barred by limitation. Still the superior 
title remains with the vendor, and the vendee canno: obtain absolute title 
until the purchase money is paid. Hule v. Baker, 217. 

4. If the vendor, under such circumstances, regain the possession, he 
cannot be evicted by trespass to try title, although the purchase money, asa 
debt, is barred by limitation. Id. 

5. If the purchase money note be barred by limitation, and is secured 
by mortgage or deed of trust, its payment cannot be enforced. Id. 

6. One who claims to have acquired title to the land of another, by 
virtue of an adverse possession of five years under a deed recorded, must 
show a perfect compliance with the terms of the statute. If his deed has 
been recorded in another county than that in which the land is situated, no 
matter how clear the mistake, or from what cause it originated, the bar of 
the statute will not apply. Adams v. Hayden, 223. 

7%. The holder of purchase money notes, te secure which a lien was 
reserved in the deed, brought suit thereon in 1873, the notes having been 
executed before 1861 and maturing during the suspension of the stat- 
ute of limitations in 1853. No limitation began to run against the holder 
until March 30, 1870, and it required the lapse of four years from that time 
to bar an action by the holder to foreclose his lien on the land. The holder 
of the notes could sue both the maker and the vendee of the maker in one 
suit, or bring a separate suit against the subsequent vendee, within the same 
period of time, to subject the land to the payment of notes given by his 
vendor. Porterfield v. Taylor, 264. 

8. The taking of « deed by one of two co-tenants to the entire property 
and placing the same on reeord is not an ouster of the co-tenant, nor can it 
be construed into notice of a claim to exclusive and adverse possession, 
Towery v. Henderson, 291. 

9. It is not sufficient that some deed forming a link in the chain of 
title asserted be recorded to enable one to claim the benefit of the statute 
of five years’ limitation; the deed or deeds, under which the party holds 
possession, must be recorded. Medlin v. Wilkins, 409. 

10. Possessions, when consecutive and continuous, by successive vendees, 
held in compliance with the statute, will be regarded as one possession under 
the five years’ statute of limitation. Id. 

11. When a particular line has been acquiesced in or recognized by ad- 
joining owners as their common boundary, it affords strong presumption 
that such line is the true dividing line; and though this presumption is 
strengthened by lapse of time, no period has been fixed that would render 
it conclusive. Jd. 

12. The record of the deed, claim of title thereunder, the payment of 
taxes, and a resort to land for timber cut by the purchaser thereon, are not 
sufficient to secure the protection of the five years’ statute of limitations. 
Griffin v. Ford, 591. 

13. When neither the general statutes nor any special act contains any 
specific limitation in regard to claims upon railway companies for damages 
to land, the general statute of limitations willapply. H. & T. C. R. Co. v. 
Chaffin, 553. 

14. Limitation is available as a defense against a statutory remedy for the 
recovery of damages resulting from:the construction of a railroad, and the 
statute of two years applies. Jd. 

15. A railway company secured the right of way across land by written 
agreement, which was not recorded. Afterwards, and before an embank- 
ment was made (for damages in constructing which plaintiff sued), the 
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LIMITATION — continued. 








plaintiff purchased the land without notice of the unrecorded agreement, 
Five years afterwards the purchaser sued for damages caused by the con- 
struction of the ditch. Held, 

(1) The fact that the company asked for a condemnation of the land for a 
road-bed did not revive the claim for damages or result in relieving from 
the bar of limitation. 

(2) If the purchaser occupied the attitude of an innocent purchaser with- 
out notice of the agreement made by the company with his vendor, this 
would authorize him to recover on condemnation the value of his land, but 
would not revive the right to damages already lost by the limitation of two 
years. Id. 

16. A pendente lite purchaser cannot plead the statute of limitations. 
Harle v. Langdon’s Heirs, 555. 

17. Occupancy of a street or alley of a town or city, by fencing the same 
up, is not adverse when such occupancy is by the permission of the town or 
city authorities. Such permission creates between the town or city and the 
possessor the relation of landlord and tenant. Such a holding cannot after- 
wards become adverse so as to sustain a plea of limitation, until the pos- 
sessor does some open, hostile act, clearly indicating his adverse claim; and 
this rule applies to the heir who continues the occupancy which was received 
from the ancestor. Carier v. Town of La Grange, 635. 

18. It is necessary to prove payment of taxes to sustain the plea of five 
years’ limitation; but their payment may be shown like any other fact, by 
circumstantial evidence. Following Watson v. Hopkins, 27 Tex., 642. Allen 
v. Woodson, 651. 

19. A judgment upon a note, which is a lien on land for unpaid purchase 
money, preserves the lien,so that if a suit be brought on such personal 
judgment to revive the same, and have it declared a lien on the land, though 
more than four years have elapsed from the maturity of the note to the insti- 
tution of the second suit, the bar of limitation will not apply. The note, 
which holds the lien, having been merged in the first judgment, no limita- 
tion as to the lien can apply, as long as the judgment remains a subsisting 
and valid claim against the debtor. Slaughter v. Owens, 663, 


LIS PENDENS. 





1. The plea of lis pendens cannot be taken advantage of where the party 
pleading it is not affected by the judgment in the suit pending; as, where his 
right depended upon a len which that judgment was to enforce, and not 
the judgment itself. Harle v. Langdon’s Heirs, 555. 

2. Where the judgment enforcing such lien was known to the party 
pleading lis pendens, and he relied upon it, this is an admission on his part 
that he knew of the adverse claim asserted in that suit, an] in such case the 
law affects him with notice that such juijgment might be set aside oa writ 
of error, and the right of the adverse party to prosecute such a writ within 
the prescribed legal time. Id. 

3. While the correct rule is, that a judicial sale, or sale under execution 
upon a decree or judgment authorizing such sale, though erroneous and not 
void, will be sustained where a stranger to the judgment is the purchaser, 
even where he knows that an appeal is pending or contemplated, yet such 
rule rests upon a policy which has not been made to apply to purchases vol- 
untarily made from a party to the suit. Treadway v. Eastburr, 57 Tex., 
211; Stroud v. Casey, 25 Tex., 754, and other authorities cited and approved. 
Id. 

4. A purchaser from one who has obtained a judgment ina suit of tres- 
pass to try title does not take a title incapable of being annulled by a re- 
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LIS PENDENS — continued. 





versal of the judgment upon a writ of error sued out subsequently to hig 
purchase. Clarey v. Marshall's Heirs, 4 Dana (Ky.), 99, cited, approved and 
quoted. Id. 

5. A writ of error is not such character of proceeding in this state ag 
constitutes a new trial. Moore v. Moore, 59 Tex., 54; Brackenridge v. San 
Antonio, 39 Tex., 66; Gibbs v. Belcher, 30 Tex., 85, discussed, Jd. 

6. All judgments are to be considered in the light of laws providing a 
remedy, and the time within which they may be reversed, if erroneous, by 
an appellate jurisdiction, and all persons voluntarily purchasing during 
such time are purchasers pendente lite. Id. 

7. A pendente lite purchaser cannot set up a claim for improvements nor 
plead the statute of limitations. Jd. 


LOST DEED. 


1, When one in possession of land, claiming the same under a lost or de- 
stroyed deed, has for a long period of time exercised acts of ownership and 
control under it, strict proof will not be required to establish its former ex- 
istence, contents and loss. Following Lewis v. Baird, 3 McLean, 56. It igs 
otherwise when he has neither asserted ownership or control of the prop- 
erty for a long period of time, and seeks to set aside the apparent title vested 
by written conveyance in another. In such case, clear proof of the former 
existence and execution of his deed, and of its contents, must be made, 
Mills v. Herndon, 353. 


LOST NOTE. 


1. Inasuit on a lost note alleged to have been executed by several, the 
plaintiff assumes the burden of proving that the note, with all the signa- 
tures upon it as described in his petition, once existed. After doing this, he 
is not required to prove the genuineness of the signatures or the binding 
force of the note on all of the defendants. If he prove the execution of the 
note by some of those who he alleged made it, he may recover against 
them; and judgment may be rendered in favor of those defendants against 
whom no proof is made, or the suit may be dismissed as to them. He is 
not bound to prove that all the defendants are bound in order to recover 
against any of them. Keithley v. Seydell, 78. 


/ 


LUNATIC. 


1. A decree founded on an agreement made by the counsel for a party to 
the suit, said party having been adjudged insane, is voidable only, and 
binding on parties and privies until vacated and set aside by a direct pro- 
ceeding. Such a decree is not subject to collateral attack. Denni v. Elliott, 
337. 


MALICE. See DaMAGEs, 13. 
MALICIOUS PROSECUTION. 


1. The following charge of the trial court is held to be erroneous, in a suit 
for malicious prosecution: ‘“‘If the plaintiff was discharged from the pros- 
ecution by the examining magistrate who examined the case, then the pre- 
sumption of law is, that there was no probable cause; but if the evidence 
further shows that the defendant had reasonable cause to believe, and did 
believe, that the facts stated in the complaint were true, then he would have 
such probable cause as the law contemplated,” because (1) The discharge 
of the defendant in a criminal prosecution does not raise a presumption of 
probable cause. (Fol’owing Griffin 7, Chubb, 7 Tex., 614.) (2) The want of 
probable cause is a question of fact for the jury to determine, and such 
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MALICIOUS PROSECUTION — continued. 
charge gives to that fact a prominence to which it was not entitled, Heldt 
v. Webster, 207. 

2. A petition contained allegations which, taken together amounted to a 
charge that the defendants combined falsely to accuse him of the offense of 
swindling Heidenheimer Bros,, and in pursuance of such combination did 
through one of their number, J. W. Raleigh, make such accusation by 
affidavit before a magistrate of Wood county, and that this was done for 
the purpose of extorting money and the payment of a debt pretended to 
be due defendants. Held, 

(1) That while the averments were not so specific and certain as would be 
required in an indictment, they were sufficiently certain for the purposes of 
civil pleading. 

(2) The acts so charged constituted an offense against the laws of the 
state. 

(83) The offense charged was in the nature of a conspiracy, and will be 
deemed to Lave been committed where any act in pursuance of the common 
design was performed by any one of the conspirators, or by any other per- 
son at their instigation. The conspiracy is renewed with every act done in 
pursuance of the unlawful design. 

(4) The making of an affidavit against the plaintiff to secure his arrest, in 
pursuance of the common design, in Wood county, that county is taken to 
be the county in which the offense was committed, and a suit for damages 
for the wrong done was properly brought in that county. Pasch. Dig., art. 
1422. Raleigh v. Cook, 438. 

3. The fact that the district judge held the plaintiff to bail, and refused 
to discharge him on the accusation made by defendants and former con- 
spirators, or that plaintiff was indicted by a grand jury for the offense they 
charged against him, were not conclusive evidence of probable cause, Id, 

4. It is not so much the intermediate action of the court upon the charge, 
when there is a final decision of it in favor of the accused, as the motives, 
grounds, facts and evidence upon which the prosecution proceeded in mak- 
ing it, that determines the two principal qualities of malice and want of 
probable cause in a suit for malicious prosecution. Following Griffin v. 
Chubb, 7 Tex., 603. Id. 


MAPS. See EVIDENCE, 35. 

MARRIAGE. See WILLs, 4. 

MASTER AND SERVANT. See NEGLIGENCE, 23, 24. 
MEASURE OF DAMAGES. See DamaGes. 


MECHANICS’ LIENS. See Practice in District Court, 1, 

1. A note executed and recorded after the performance of work for which it 
was claimed to have been given, and which recited that the consideration 
was * for tin work and material furnished by them on my (the maker’s) 
house and homestead in the city of Waco,” does not show such facts as 
were necessary to fix a mechanic’s lien under the act of 1871. Reese v. 
Corlew, 70. 

2. When a mechanic’s lien had been fixed under the act of 1871, and suit 
begun for its enforcement before the repeal of that act in 1876, the lien was 
not destroyed by the repealing act. Handel v. Elliott, 145. 













































MISTAKE, See EvIpDENCE, 15. REGISTRATION, 1, 2. 


MONOPOLY. 





See MUNICIPAL CORPORATIONS, ¥. 
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MORTGAGES. See CHATTEL MORTGAGES. JUSTICE OF THE PEACE, 1. LiEns, 3, 
LimITaTions, 5. 

1. A sale under a judgment foreclosing a mortgage upon the homestead, 
the wife not being a party to the suit, is void, and does not preclude a re. 
covery of the land by the heirs from the purchaser after the death of the 
father and mother. Thompson v. Jones, 94. 

2. But if the homestead interest attached only to an undivided half inter- 
est in the land, and the owner of the other undivided half interest, who had 
joined the husband in the mortgage, and after its execution, conveyed hig 
half interest to the wife, the foreclosure sale as to such half interest would 
pass title. Id. 

3. In determining whether what purports to be a sale of land amounts to 
a sale or is a mortgage, equity will look to the intention of the parties, to 
be gathered from their situation and conduct, and all surrounding facts, as 
well as to the written memorials of the contract. If the relation of debtor 
and creditor existed when the deed was made, and which it assumed to can- 
cel, then whether the transaction would be regarded as a conveyance abso- 
lute-or a conditional sale would depend on whether the debt was absolutely 
satisfied by the deed, or whether the apparent vendee still had a right of 
action against the vendor on his debt. Citing Conway v. Alexander, 7 Cranch, | 
218; 2 Edw. Ch., 138, and 6 Paige, 480. Calhoun v. Lumpkin, 185. 

4. When a debt forms the consideration for a deed, an there is no 
agreement at the time for a repurchase, the amount paid being a fair value 
for the property, and afterwards there is an agreement for reconveyance on 
the payment of the precise sum to which the old debt would have amounted 
had it not been paid, the case becomes a strong one to show that no mort- 
gage was intended between the parties. Jd. 

5. Before a mortgagor can recover property mortgaged, of which the 
mortgagee is rightfuily in possession, he must tender the amount of money 
due on the mortgage. Following Morrow v. Morgan, 48 Tex., 304; Hannay 
v. Thompson, 14 Tex., 142. Id. 

6. It was error to instruct a jury that they could not find a deed absolute 
on its face to be a mortgage, unless the fact that it was so intended should 
be established by two witnesses, or by one witness and strong corroborating 
circumstances. This rule is applicable only to cases in which it is sought 
to establish a trust by proving the declarations of a deceased trustee, or 
when the trustee is testifying to the trust in his own interest. Distinguished 
from Moreland v. Barnhart, 44 Tex., 275; and Peters v. Clements, 46 Tex., 
114, followed. Pierce v. Fort, 464. 

7. A mortgagee, out of possession, cannot assert his claim to property 
levied on by attachment in the manner prescribed by statute for the trial 
of the right of property. Following Wright v. Henderson, 12 Tex., 43, and 
other cases. When entitled to possession. his proper remedy is by a proceed- 
ing mw equity to establish his right or interest. Erwin v. Blanks, 583. 

8. But if the mortgagee is rightfully in possession, and the levy is prop- 
erly made by giving notice as required by law, his possession remains, and 
the purchaser must be the actor in depriving him of it, by redeeming the 
property from his lien. If out of possession, he may enforce his lien against 
the purchaser at sheriff's sale, but cannot set it up in a suit for the trial of 
the right of property. Id. 

9. A purchaser at trust sale, made under a mortgage with power of sale, 
executed to secure both principal and interest, on a contract which is usuri- 
ous, obtains title, if the principal sum due was not tendered before sale. 
The debtor cannot afterwards procure a cancellation of the sale by offering 
to pay’the principal sum due. Hemphill v. Watson, 679. 








MORTGAGES — continued. 

10. The remedy of the mortgagor is to pay or to offer to pay what is due 
before the sale is made. Id. 

11. A mortgage with a power of sale creates a power coupled with an 
interest, which cannot be revoked by the mortgagor; and the authority of 
the mortgagee to execute it in the name of the mortgagor, and as his 
attorney, is not affected by his bankruptcy ; the assignee can only take sub- 
ject to the rights of the mortgagee. Following Hall v. Bliss, 118 Mass., 554, 
and Eyster v. Gaff, 1 Otto, 521. Bray v. Aitkin, 683. 

MUNICIPAL CORPORATIONS. 

1. If the powers of a corporation are not expressly, they are impliedly, 
restricted to such as are necessary for the attainment of the objects of its 
creation, and it can perform no act, make no contract, and incur no liability, 
but such as spring out of or are otherwise incidental.to the purpose for 
which it was created. Waterbury v. City of Laredo, 519. 

2. The city of Laredo had a charter power to establish ferries. Held: 

(1) That the city had power to employ counsel to represent it in a matter 
involving the establishment of a ferry. 

(2) That from this resulted its authority to secure the attorneys’ fees. 

(3) The receipts from its ferry being a part of the general revenue of the 
city, it had the right to stipulate that a portion of that fund should be 
received by the attorney, before it reached the city treasury, as compensa- 
tion for his services. 

(4) A stipulation for increased compensation, after the first contract fixing 
his fee, will be enforced when not unreasonable, and when based on the 
performance of services not contemplated in the original contract. 

(5) Such a contract, by which the attorney was to receive a certain por- 
tion of the earnings of the ferry, gave him no authority to interfere with 
the municipal control thereof; nor would the courts interfere except to pre- 
vent fraud or a gross abuse of discretion. Even then a receiver would only 
be appointed until the municipal authorities could again exercise their dis- 
cretion. 

(6) A court of equity has no power to direct the corporate authorities of 
a city how they shall exercise a discretion vested in them respecting the 
leasing of city property. Id. 

3. The power conferred on a municipal corporation to establish ferries 
carries with it authority to dosuch acts as may be necessary to construct per- 
manent ferries, and to operate them, either through the agents of the corpo- 
ration, or any other agencies the corporation may provide. Macdonnell v. I. 
& G. N. Ry Co., 590. 

4. The power conferred on such a corporation to fix the rates, fees and 
rents of a ferry is broad enough to authorize the city to rent the ferry to 
another, to be operated by him. Jd. 

5. The power conferred to fix the rents is inconsistent with the idea that 
the city alone can operate the ferry. Jd. 

6. The definition of the word rent, as used in the charter of the city of 
Laredo, has a broader meaning than that which the word usually imports, 
and which restricts it to land and tenements corporeal. As there used, it 
means that the city shall have the power to fix the sum which shall be 
paid, not only for the use of the land on or contiguous to which a ferry is 
established, but also the sum which shall be paid for the appurtenances to 
the ferry and the franchise of operating it. Id. 

7. The power to fix rents necessarily carries with it the power in a mu- 
nicipal corporation, holding in trust for the public, the power to make such 
a contract as will entitle the one operating the ferry to collect rents. Id, 
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MUNICIPAL CORPORATIONS — continued. 

8. A city owning a ferry landing, with boats and appurtenances to op. 
erate a ferry, and having a charter power to operate the ferry, and to fix the 
rates, fees and rents thereof, may do with such property whatever a private 
person could do if he were the owner, except that, holding it as an agent for 
the state for a public purpose, it could not surrender its control and super. 
vision to the unrestricted management and control of another person, I¢ 
may lease to another, retaining by ordinance supervisory control. Id, 

9. See statement of case for a contract made between a city and a private 
party, held not to be within the prohibition contained in section 26 of the 
Bill of Rights. Jd. 


NEGLIGENCE. See Damaaes, 19. PLEADING, 8. 

1. Ina suit by a child for damages claimed on account of injuries in- 
flicted by a turn-table of a railway company, after the court had properly 
instructed the jury as to the degree of care to avoid injury requisite ing 
child, it was not error to give the following charge: ‘If you believe, from 
the evidence, that the plaintiff had intelligence enough to appreciate the 
peril of getting on the defendant’s turn-table in the manner the evidence 
shows he did; or if you believe he was warned by defendant's employee 
not to get on said table, and that it was dangerous to do so, and said 
plaintiff understood and appreciated such warning, but did nevertheless 
get on said turn-table, and was thereby the direct cause of his injury, you 
will find for defendant.” H. & T. C. R’y Co. v. Simpson, 103. 

2. See opinion for charge on the same subject held to have been properly 
refused. Id. 

3. The question of due care, when negligence is charged against a rail- 
Way company on account of leaving its turn-table unfastened, is one for the 
jury; and acharge that the failure of the company to fasten its table, under 
a condition of facts stated, would be an invasion of the province of the 
jury, and was properly refused. Jd. 

4. The law fixes no certain age at which children are of sufficient intelli- 
gence to have imposed upon them the full degree of care incumbent on 
those of mature age, and in every case the question of the intelligence of a 
child is one for the jury. Jd. 

5. See opinion for facts under which the court refused to disturb a verdict 
for $3,500 against a railway company for injuries sustained by a child ten 
years old at its turn-table. Id. 

6. When the statute requires an act to be done, a failure to do it is negli- 
gence per se, and will be so declared as matter of law. In the absence of a 
statute requiring one about to cross a railway track to stop and listen for an 
approaching train, it cannot be declared as matter of law that a failure to 
do so would constitute negligence in one who, in attempting to cross the 
track, was injured by a train of whose approach he was not aware. H. & 
T. C. R’y Co. v. Wilson, 142. 

7. A failure to ring the bell or sound the whistle for a distance of eighty 
rods before an engine crosses a public road is, as matter of law, negligence. 
Where a railway company failed to do this, and its cars were standing ona 
side track so as to obscure the view of an approaching train, whereby one 
attempting to cross the track was injured and disabled from work fora 
year, it was held that a judgment for $1,000 was not.excessive. Jd. 

8. Where the pleading alleged, and evidence was introduced, to the effect 
that the railway company had agreed to stop its train at a particular point, 
viz.,°a section-house, and then refused so to do, in an action for damages 
against the company it was error in the court to charge that, ‘under the 

, allegations and proof, it is immaterial to the plaintiff's right to recover, 








INDEX. 





NEGLIGENCE — continued. 
whether the train was stopped at the section-house or not, and in making 
up your verdict you will not consider that question.” Ormond v. Hayes, 180. 

9. Such a charge is also, to some extent, one upon the weight of evi- 
dence. Id. 

10. A charge of the court as follows: that as soon as “the deceased 
alighted in safety from the car in which he and his wife (the plaintiff) were 
carried, then the relation ceased, and from that time the defendants owed 
them no duty as passengers,” is too strong and unqualified in its character. Id. 

11. The relation of carrier and passenger does not necessarily cease where 
the latter alighted from the car and still aids the carrier’s servants in remov- 
ing his baggage from the car; nor does the act of so aiding make him a serv- 
ant of thecarrier. Id. 

12. Proof tending to show that there were other defects in the road-bed 
of the company than those particularly alleged, and that such defects had 
existed for some time, is admissible, where the petition alleges that there 
was gross negligence on the part of the company. Wharton on Evidence, 
30, 41; R. R. Co. v. Nast, 93 U.S., 391, and other authorities cited. Tex. 
& Pac. R’'y Co. v. De Milley, 194. 

13. Evidence of knowledge by the company of facts intimately connected 
with those upon which actual damage done to the party rests is admissible 
to show acts of so wilfuland negligent a character as to make the company 
liable for exemplary damages. Such a rule is not changed by the fact that 
the jury gave no exemplary damages. Id. 

14. As a general rule, it is the duty of a party to protect himself from the 
injurious consequences of the wrongful acts of another, if he can do so by 
ordinary effort and care, or at a moderate expense, for which he may charge 
the wrong-doer; and where by the use of such remedies he can prevent loss, he 
can only recover for such loss as could not be thus prevented. Tea. & St. L. 
R. Co. v. Young, 201. 

15. But to this rule there are exceptions; as where a railway company, 
by the construction of defective cattle-guards, jeopardizes the growing crops 
of a farmer, theré is no obligation on the latter, who is not presumed to be 
skilled in such work, to assume the risk of having the defect corrected. or of 
exercising his judgment to select some one skilled in such work to do it for 
him. In such case, the farmer through whose inclosure the road runs may 
leave the whole matter of constructing and repairing stock-guards in the 
hands of the company, which has impliedly contracted to perform the work, 
and he is not chargeable with contributory negligence if damage shall result 
from his not attempting to repair the defect. Id. 

16. The statute (R. 8., 4243) which authorizes the owner of the land to 
construct or repair cattle-guards is not obligatory, but permissive only, and 
does not qualify or impair the obligation imposed on the railway company, 
whose road-bed crosses the inclosed lands of another, to construct and keep 
cattle-guards in proper repair. Id. 

17. This case distinguished from Loker v. Damon, 17 Pick., 288. Jd. 

18. Though in a suit by a child for damages on account of injuries 
received through the culpable negligence of another, it will be charged with 
only such discretion in realizing and avoiding danger as a child of its years 
and observation would exercise, and if it be wanting in discretion, the fact 
that the negligence of the parents may have contributed to its injury can 
offer no excuse, yet, if the action be by the parent of the child who was 
killed by the injury, the rule is different; in the latter case, if the negligence 
of the parents contributed to the death of the child, they cannot recover. 
Williams v. T. & P. R. Co., 205. 
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NEGLIGENCE — continued, 

19. This case distinguished from G., H. & H. R’y Co. v. Moore, 59 Tex., 64; 
Evansich v. G., C. & S. F. R’y Co., 57 Tex., 123-126; and Tex. & P, R’y 
Co. v. O’Donnell, 58 Tex., 28. Id. 

20. A railway train should stop a reasonable length of time at depots to 7 
allow all passengers to enter the cars, and a reasonable time thereafter for 
them to be seated, after which the company will not be rendered liable on 
account of an injury sustained by one who, having an opportunity to be 
seated, fails to sit down, and is thrown down by the starting of the train 
after the usual signal to start was sounded. J. & G. N. R’y Co. vy. Cope- 
land, 325. 

21. The liability of a railway company for negligence will, to a degree, be 
limited by its capacity and fitness to transport passengers known toa pas- 
senger when he elects to be transported on it. Hence a short line road, 
doing a small business and running only mixed trains, is not required to 
apply ail the delicate checks and guards that-are in use. Citing Wharton’s 
Neg., sec. 140. Id. 

22. The statute (Rev. Stat., 2900) does not change the rules in any respect, 
which are well recognized, for the determination of the liability of a rail- 
way company either to a passenger or an employee. 7. & P. R’y Co. v. 
Carlton, 397. 

23. While it may be wrongful as to the parent to employ a minor aged 
eighteen years in a business contrary to the wish of the parent, yet this 
does not deprive the son of the power to make a contract by which he 
may obtain necessary employment, and a contract so made creates be- 
tween a railway company maki it, with the son, and the son, the rela- 
tion of master and servant. The duty of the former, however, in reference 
to care towards the latter, increases in proportion to his want of capacity, 
Following Railroad Co, v. Miller, 51 Tex., 274, and Hamilton v. G. H. & §, 
A. R’y Co., 54 Tex., 562. Id. 

24. To deny to such a minur, on whose labor a helpless father depended 
for a support, as in this case, the right to contract and to establish thereby the 
relation of master and servant, would be to deny the right to live by honest 
toil. Id. 

25. A charge of the court in a suit for damages by the father of sucha ; 
minor, who was fatally injured in coupling cars while employed on a rail- 
road, which ignored the fact that the minor was an employee, and which 
left the jury to infer that the simple fact of hiring the decease] and putting 
him to work in a place and ata business in which his father did not wish 
him to labor, was of itself such negligence of the railway company as 
would entitle the father to recover, is error. Id. 

26. No railway company is required to receive and haul a car of another 
road which is so defectively constructed or otherwise unsafe as manifestly 
to imperil the life or limb of an employee. Id. 

27. Art. 1882, Revised Statutes, has no application to any matter which 
does not properly and strictly pertain to the estate of the decedent. Hence, 
any money which might be recovered from a railway company for the bene- 
fit of the parent of one who had been killed by its negligence, could in no 
event be paid to creditors or distributed generally to heirs under the statute 
of descents and distribution, and hence could form no part of the estate. 
This construction of the statute is not affected by the fact that the law con- 
fers power on the administrator or executor to prosecute the action, if suit 4 
be not brought within three months after the death of the decease hy the 
parties entitled to the benefit of the action. H. & T. C. R’y Co. v. Hoole, 493. 

28. If a railway company shall neglect to cut down standing trees that 
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NEGLIGENCE — continued. 


may, on account of their nearness to the road-bed, be in danger when fall- 
ing of obstructing the road, whereby injury results to an employee of 
the company. it becomes liable in damages, on account of its negligence, to 
such employee; and this, though the tree was standing on the land of 
another. T. & St. L. R’y Co. v. Vallie, 481. 

29. Whether an employee of a railway company is guilty of contribu-, 
tory negligence from not being at his appropriate place on the train at the 
time of receiving an injury, is a matter of fact for the jury, and not of law 
for the court. Jd. 

30. An employee on a railway train, injured by the fall of a tree across 
the road-bed, is not bound to show that he did not, in entering the service 
of the company, assume the risk of being injured in that manner. Jd. 

31. See statement and opinion for facts testified to, conflicting in their 
character, under which the court refused to disturb a verdict in favor of a 
brakeman, against a railway company, for $5,000 damages, caused by the 
brakeman’s hand being crushed, through the negligence of the company in 
leaving a ditch unfilled, across which the brakeman was required to work 
in coupling cars. H. & T.C. R’y Co. v. Pinto, 516. 

82. Whether the parents of a child were guilty of contributory negligence 
in permitting their child to play at a place where lumber was alleged to have 
been piled in a dangerous manner, from the fall of which the child died, 
was a question of fact for the jury, under appropriate instructions from the 
court. J. M. Ry Co. v. Herbeck, 602. 


NEW CAUSE OF ACTION. See PLEADING, 9, 17. 
NEW TRIAL. See Verpict, 2. 


1, See opinion for a case in which the appellant was entitled to a new trial 
because of the absence of facts to sustain the verdict. Pilcher v. Kirk, 162. 

2. The measure of damages for the wrongful seizure and conversion of 
goods is their value at the place of seizure on the day of their conversion; 
not what might be realized if they were retailed in small quantities and at 
different times. Evidence of their value, if retailed, tending in 1ts nature 
to confuse and incline the jury to render a verdict for an excessive amount, 
will, if excepted to, when such is its result, be cause for new trial. Tucker 
v. Hamlin; 171. 

3. To obtain a new trial after the expiration of the term, something more 
than that injustice has been done must be shown. It must appear: 

(1) That the former judgment was not caused by any negligence of him 
who seeks to set it aside, but that diligence was used to prevent it. 

(2) That he had a good defense to the action, which he was prevented from 
making by fraud, accident, or the acts of the opposing party, wholly un- 
mixed with any fault or negligence of his own. 

(3) That there is good cause to believe that a different result will be obtained 
by a new trial. 

(4) The pleadings and issues of the former suit, and its result, must be set 
forth distinctly and clearly. Johnson v. Templeton, 238. 

4. Bills seeking relief from final judgments, solemnly rendered in the due 
and ordinary course of the administration of justice by courts of compe- 
tent jurisdiction, are always watched by courts of equity with extreme jeal- 
ousy, and the grounds on which interference will be allowed are narrow 
and restricted. Id. 

5. In trespass to try title parties failed to introduce evidence of their heir- 
ship, which was necessary to their recovery, and the court instructed the 
jury to return a verdict against them. In their motion for new trial on 
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NEW TRIAL — continued. 
the ground of surprise, it was shown that the evidence of heirship was in 
court at the time of trial, and its presence was known to the parties before 
the retirement of the jury. Held, that the parties should have applied for 
permission to reopen the case before the retirement of the jury, the presence 
of the evidence and its necessity being known, after the charge of the court 
and before the retirement of the jury; and the judgment of the court below 
refusing to grant a new trial was sustained. Heirs of Griffith v. Eliot, 834, 

6. On a question of fact, which has been fairly submitted to the jury, 

and the presiding judge, under whose guidance and direction the case wag 
tried, has heard and refused a motion for new trial, thus indorsing to that 
extent the correctness of the verdict, the supreme court will not set the 
verdict aside unless it is believed to be most manifestly wrong, unjust, and 
contrary to evidence. Allen v. Woodson, 651. 

NOTICE. See CHATTEL MortTGaGes, 3. Deep, 4. GENERAL LAND OFFIcg, 12, 
HOMESTEAD, 27. INNOCENT PURCHASER, 11, 12. LAND TITLEs, 2. Lis 
PENDENS. PRINCIPAL AND AGENT, 1. : 


NUNC PRO TUNC. See JUDGMENTs, 12. 
OATH. See PLEADING, 1. PRACTICE IN SUPREME CouRT, 1. 


OBJECTIONS. See Depositions, 1,2. EvipeNnce, 12. PRACTICE IN SUPREME 
Court, 3. REFERENCE, 3. 


OPINIONS. See EviIpENce, 11. 

ORDER. See County COMMISSIONERS’ CouRT, 1. 

OUSTER. See LAND TITLES, 2. 

OUTSTANDING TITLE. See Limitations, 8. VENDOR AND VENDEE, 1, 
PARENT AND CHILD. See NEGLIGENCE, 18, 23-25. 

PAROL EVIDENCE. See EvIDENCcE, 3, 13, 45. 


PARTIES. See CHATTEL MorTGAGES, 4. COMMUNITY PROPERTY, 1,4. Estates 
OF DECEDENTS, 11. HOMESTEAD, 8,9. LIMITATIONS, 7. SURETIES, 1. VENUE, 3. 

1. Where suit is brought for the possession of real property, on which one 
party claims a builder’s lien and another party claims a lien for material fur- 
nished, the claims being denied by plaintiff, who is the owner of the prop- 
erty, both lien claimants may be joined as defendants; nor is it improper 
to seek in the same action a recovery ona moneyed demand, connected with 
and growing out of the same transaction. Jonesv. Ford, 127. 

2. A mere separation of the husband and wife, and his refusal to join her 
in the action, is not sufficient to authorize the wife to prosecute alone a suit 
to recover damages for an assault and battery committed upon her during 
coverture. Ezell v. Dodson, 331. 

3. The exceptional cases in which the wife has been allowed to maintain an 
action for the commuunity estate, have been where she had been abandoned 
by her husband and was destitute of the means of support, unless she re- 
sorted to the community\ property. Id. 

4. Where A. purchases land from B. prior to the rendition of a judgment 
foreclosing a vendor's lien on the land for the benefit of C., A., not being 
made a party to such judgment, is not bound by it. No action can be 
taken to vacate the satisfaction of such judgment against A. alone. Harle 
v. Langdon's Heirs, 555. ; 

5. In a proceeding to revive a judgment and declare a lien on land for 
the amount thereof, the parties executing the note on which the first judg- 
ment was rendered, as well as a subsequent purchaser of the land, are nec- 
essary parties. Slaughter v. Owens, 668, 
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PARTITION. See LAND CERTIFICATE, 1, 2. TENANTS IN Common, 2. 


PARTNERSHIP. See Set-orr, 1. 

1. In a suit against a partnership, service on one member of the firm 
brings the firm before the court, so that a judgment may be rendered against 
it binding on the partnership and against the individual on whom service is. 
made. Hedges v. Armistead, 276. 

2. When judgment is rendered on such service against the firm, and which 
also names the member served as a defendant against whom judgment is 
rendered individually, and the appeal bond names only the firm by the firm 
name, there is no variance; the objectionable words in the judgment will be 
regarded as surplusage. A mistake so obvious, which could be amended by 
the record, will be considered as amended. Id. 

3. It is not essential to constitute a partnership that the parties are by 
agreement to share in the losses of a business; it is sufficient if they 
are to have a community of interest in the profits as such. Following 
Goode v. McCartney, 10 Tex), 195. A partnership being thus established by 
community interest in the profits, both parties are liable to third parties for 
obligations incurred in prosecuting the partnership enterprise. Cothran v. 
Marmaduke, 370. 

4. The above doctrine does not apply to a case where a clerk, who ad- 
vances nothing, is to receive a stipulated portion of the profits as compensa- 
tion for his labor. Id. 


PASSENGERS. See CHarae, 4, 6. 
PATENT. See PLEADING, 11. PRE-EMPTION, 2 


PAYMENT. ‘ 

1. If a creditor having several debts against a debtor’ receive money with 
instructions to appropriate it to one of them, it must be thus appropriate, 
and its appropriation being once thus directed, cannot be afterwards 
changed by the creditor without the debtor's assent. Eylar v. Read, 387. 

2. The mere execution and delivery after payment of a receipt, showing 
the appropriation of the payment otherwise than as directed when payment 
was made, imposes no obligation on the debtor to have the receipt corrected, 
and works no estoppel on the debtor's right to enforce the appropriation of 
the payment in the manner first directed by him. Id. 


PERSONAL PROPERTY. See LAND CERTIFICATE, 1, 2. 
PHOTOGRAPH. See EVIDENCE, 32. 


PLEADING, See Community Property, 1. INJUNCTION, 1, PRACTICE IN Dis- 
TRICT CouRT, 7, 13. 

1. A plea setting up matter in reply to the assertion of coverture, which 
had been pleaded to avoid limitation, need not be under oath. Taylor v. 
Bland, 29. 

2. An allegation that a note which plaintiff had signed as surety for 
another was after its execution fraudulently altered, so as to make it a note 
for a larger specified sum, ‘‘either by the administrator to whom it was 
executed, or by the principal in the note, and that this was done with- 
out the knowledge of the surety,” was held sufficiently —_ in this case. 
Hamblen v. Knight, 36. 

3. In trespass to try title, an answer to the merits adustie for the pur- 
poses of the suit that the defendant is in possession of the land described in 
the petition, but cannot be construed into an admission that the land is in- 
cluded within the calls of the grant under which the plaintiff claims. Hence 








PLEADING — continued. 












the latter fact must be established by evidence before the plaintiff can 
recover. Echols v. McKie, 41. 

4, See statement of case for a cause of action pleaded, held good on de. 
murrer. Hardin v. Blackshear, 132. 

5. Parol evidence of the contents of pleading in another cause cannot be 
admitted, when the absence of the better evidence furnished by the papers 
themselves is not accounted for. Id. 

6. When the plea “‘ not guilty” and a special plea (other than limitation) 
are filed, the plaintiff cannot himself rebut evidence admitted under the 
special plea, unless he has made allegations in pleading under which it 
would in other cases be admissible. In avoidance of evidence admissible 
under the general issue, he can submit testimony without such allegations, 
McSween v. Yett, 183. 

7. In trespass to try title, defendants, after pleading ‘not guilty,” 
pleaded specially that the sheriff's deed under which plaintiff claimed wag 
void. On the trial the defendants showed a chain of title from the govern- 
ment to themselves. Held, that the plaintiff could show fraud in the acqui- 
sition of defendants’ apparent title, and this though plaintiff had not set up 
the fraud in his pleadings; the defendant having pleaded nothing to render 
it necessary. Id. 

8. See statement of case for petition in suit by husband and wife against 
a railway company, for damages claimed on account of the alleged negli- 
gent killing of their child, held not sufficient. Williams v. T. & P. R, 
Co., 205. 

9. A change in the relief sought, or the addition of a prayer for farther 
or alternative relief, does not amount to the setting up of a new cause of 
action. Porterfield v. Taylor, 264. 

10. The action of the court in overruling exceptions to a petition which 
sets up a construction placed upon a written instrument by the parties 
to it, is unimportant on appeal when the record shows that the judge, on 
the trial, placed the same construction on the instrument, in the absence ot 
any evidence to explain its terms. Mast v. Tibbles, 301. 

11. The defendant in trespass to try title cannot interpose, by exception, 
the defense of stale demand against a legal title evidenced by a patent 
from the state pleaded by plaintiff, when the petition states no act of pos- 
session or claim by the defendant. Id. 

12. In a proceeding to dissolve a private corporation, no citation was prayed 
for, and there was no service on the individual who was alleged to have been 
the last president and manager of the corporation; nor was any appearance 
entered for him, It appeared from the information that by a means, and for 
a@ purpose, not disclosed, the affairs of the corporation were in the hands 
of a receiver, who, though not distinctly averred to have been cited or 
served, was the only party who appeared and answered the information, 
In the information itself, the legal conclusions of the pleader were sub- 
stituted in some particulars for facts which should have been specifically 
set forth. Held, that a final judgment dismissing the proceedings at the 
cost of the relator was proper. State v. Jefferson Iron Co., 512. 

13. A charge that a referee refused to hear evidence offered by one of 
the parties, without stating the materiality of the evidence, and what it was, 
is bad on exception. A report made by a referee stands upon the same foot- 
ing as the verdict of a jury. Eider v. McLane, 383. 

14. Where a recovery of land is based on the report of.a referee, to 
whom the parties had agreed to submit the question of the true location 
of a line, with a stipulation that the referee should examine that line, an 
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answer charging that the referee did not examine the line is good on de- 
murrer; nor is the fact material that the report of the referee shows that he 
made the examination as required. Id. 

15. A petition contained allegations which, taken together, amounted toa 
charge that the defendants combined falsely to accuse him of the offense of 
swindling Heidenheimer Bros., and in pursuance of such combination did 
through one of their number, J. W. Raleigh, make such accusation by affi- 
davit before a magistrate of Wood county, and that this was done for the 
purpose of extorting money and the payment of a debt pretended to be due 
defendants. Held, 

(1) That while the averments were not so specific and certain as would be 
required in an indictment, they were sufficiently certain for the purposes of 
civil pleading. 

(2) The acts so charged constituted an offense against the laws of the 
state. 

(3) The offense charged was in the nature of a conspiracy, and will be 
deemed to have been committed where any act in pursuance of the common 
design was performed by any one of the conspirators, or by any other per- 
son at their instigation. The conspiracy is renewed with every act done in 
pursuance of the unlawful design. 

(4) The making of an affidavit against the plaintiff to secure his arrest, in 
pursuance of the common design, in Wood county, that county is taken to 
be the county in which the offense was committed, and a suit for damages 
for the wrong done was properly brought in that county. Pasch. Dig., art. 
1422. Raleigh v. Cook, 438. 

16. A plea in abatement should exclude all such supposable matter as 
would, if alleged by the adversary. defeat the plea. Id. 

17. An amendment seeking a different or larger relief does not set up a 
new cause of action; nor does a prayer for a larger amount of damages, 
claimed as resulting from facts set up in the former pleading. Id. 

18. It is not improper in a suit for divorce to insert general charges of 
cruelty and follow them with allegations of one or more specific acts, which 
may or may not be included in the specific charge. Jones v. Jones, 451. 

19. A charge in a petition for divorce of excesses or cruel treatment, 
alleged to have been committed between the last of November and the first 
of May following, without designating the place, is sufficiently specific. Id. 

20. In a suit for divorce brought by the wife, in which, among other 
allegations of cruel treatment, she charged that the defendant had filed a 
bill for divorce against her in another state, falsely charging her with adul- 
tery, it was not improper to attach a copy of the bill to the petition as an 
exhibit; and exceptions to the allegation on the ground that the bill was 
not sworn to were properly overrulel. Id. 

21. Pleadings and all exhibits attached thereto and made a part thereof, 
whether good or bad, when no exceptions have been filed thereto, may be 
read to the jury as such. Id. 

22. A copy of a paper which evidences the contract which constitutes the 
plaintiff's cause of action, in whole or in part, may be attached to the peti- 
tion as an exhibit in aid and explanation of material averments in the 
petition, though it may be necessary and proper to use the paper in evidence. 
Rule 19 has no application. The petition, however, should contain, in- 
dependent of the exhibit, all averments necessary in the cause, and should 
refer to the exhibit only to aid and explain the pleading. Macdonnell v. J. 
& G. N. R’y Co., 590. 


PLEADING AND EVIDENCE. See Evipence, 9, 38. PLEADING, 6,7. 
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PLEA IN ABATEMENT. 
1, A plea in abatement should exclude all such supposable matter as 
would, if alleged by the adversary, defeat the plea. Raleigh v. Cook, 488, 


POSSESSION. See INNOCENT PURCHASER, 11. LIMITATIONS. 
POWER. See VENDOR AND VENDEE, 13. 


PRACTICE IN DISTRICT COURT. See Community Property, 12. Costs, 
JuRY. JUSTICE OF THE PEACE, 1. PLEADING, 12. SERVICE OF PRocrss, 4. 

1. Where suit is brought for the possession of real property, on which 
one party claims a builder’s lien and another party claims a lien for material 
furnished, the claims being denied by plaintiff, who is the owner of the 
property, both lien claimants may be joined as defendants; nor is it im- 
proper to seek in the same action a recovery on a moneyed demand, con- 
nected with and growing out of the same transaction. Jones v. Ford, 127, 

2. Where the interests of two defendants are so nearly identical as to 
make them but one party to a suit, in the sense in which that term is used 
in the jury law, but six jurors can be challenged by the defendants. Id. 

3. Where the finding of a jury under issues submitted to them could not 
possibly be arrived at without also finding another fact not expressed but 
necessarily included in the verdict, judgment can be rendered as if that 
fact had been positively found. Id. 

4. An objection to the reading of a deposition based on the fact that, in 
the notice to take the depositions, the witness was described by a given 
name different from his true name, is an objection to the manner and form 
of taking, which must be reduced to writing, filed, and notice thereof given 
to the opposing party. Id. 

5. An erroneous taxing of costs must be brought to the attention of the 
court below for correction, and cannot be corrected on appeal until it is 
there attempted. Id. 

6. A discretion may be exercised by the district judge in allowing the 
deposit of the jury fee by the party who in time has applied for a jury, but 
who has failed to make the jury fee deposit, provided the same be made 
before trial, and when the exercise of such discretion works no injury to the 
complaining party. Hardin v. Blackshear, 132. 

7. Resort can only be had, in supporting a judgment, to the verdict and to 
admissions contained in the pleadings. Hence, when the existence of a lien 
was declared by a judgment, but in regard to which both the verdict and 
the pleadings of the party against whom it was adjudged were silent, there 
was no legal basis to support it, and this though the judgment contained a 
recitation that the party orally admitted the lien after the charge to the 
jury was read, and before their retirement to consider of their verdict. 
Handel v. Elliott, 145. 

8. When the first judgment which determined the rights of the parties 
established the right of the surviving widow to “ one hundred and forty acres 
of land, to be taken out of the eastern portion of said survey, so as to in- 
clude the improvements on the same;” and the claim set up by the surviv- 
ing widow was for a homestead interest in the entire tract, a judgment 
afterwards rendered upon the coming in of the report of the commissioners, 
which gave her the one hundred and forty acres, including improvements, 
but not including the (welling-house, was error requiring a reversal. White 
v. Mitchell, 164. 

9. The practice of admitting improper evidence, and then, attempting to 
correct its effect by instructions, again disapproved ; following Gulf, Col. & 
8. F. R’'y Co. v. Levy, 59 Tex., 543. Even when the court, in the charge, 
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PRACTICE IN DISTRICT COURT — continued. 
lavs down a correct rule for estimating damages, evidence only proper if a 
different rule should prevail, tends, in its nature, to confuse, and its effect 
upon the verdict cannot be measured. Tucker v. Hamlin, 171. 

10. When a written agreement is made and filed as to the facts, for the 
purpose of facilitating a trial, it cannot be set aside and disregarded on a 
mere motion setting up a mistake in its execution, and sustained by ex parte 
affidavits. Morgan v. Davenport, 230. , 

11. See statement of case for remarks of counsel used in the closing argu 
ment of a cause, held calculated to prejudice the rights of appellant, and 
which should not have been permitted. T. & St. L. R. Co. v. Jarrell, 257. 

12. In trespass to try title parties failed to introduce évidence of their heir- 
ship, which was necessary to their recovery, and the court instructed the 
jury to return a verdict against them. In their motion for new trial on the 
ground of surprise, it was shown that the evidence of heirship was in court 
at the time of trial, and its presence was known to the parties before the 
retirement of the jury. Held, that the parties should have applied for per- 
mission to reopen the case before the retirement of the jury, the presence of 
the evidence and its necessity being known, after the charge of the court 
and before the retirement of the jury; and the judgment of the court below 
refusing to grant a new trial was sustained. Heirs of Griffith v. Eliot, 334. 

13. Pleadings and all exhibits attached thereto and made a part thereof, 
whether good or bad, when no exceptions have been filed thereto, may be 
read to the jury as such. Jones v. Jones, 451. 

14. When, in trespass to try title, the interest of a defendant is separate 
and distinct from that of co-defendants in the land sued for, it is not error 
to allow a severance after a joint answer filed by all the defendants, 
Snider v. Methvin, 487. 

15. In two suits, where the rights and privity of the plaintiff in one are 
the same as those of the defendant in another, the subject matter being the 
same, and no prejudice to the right of any person is shown, the consolida- 
tion of the two causes, though technically irregular, would not be sufficient 
ground for a reversal of the cause. Harle v. Langdon’s Heirs, 555. 


PRACTICE IN THE SUPREME COURT. See BILL oF Exceprions. PRACTICE 
IN District Court, 12. 

1. After exceptions to the sufficiency of a petition for injunction, it is too 
late for the defendant to urge for the first time after appeal that the 
allegations of the petition were not verified by affilavit, When the relief 
by injunction is sought after final hearing, the petition for injunction need 
not. as a general rule, be sworn to. Humblen v. Knight, 36. 

2. In asuit to set aside a former judgment on account of a fraudulent com- 
bination between the plaintiff in whose favor it was rendered, and the 
sheriff, it was alleged that the defendant had never been served with proc- 
ess; that the judgment was rendered on the 6th of January, 1874, and that 
defendant did not learn that fact until the 11th of the same month; but he 
failed to state whether the court which rendered the judgment had ad- 
journed for the term when he first learned that the judgment had been ren- 
dered. Held, 

(1) That an exception based on the plaintiff's failure to state whether the 
term of the court had adjourned when he first learned that a judgment had 
been rendered against him, would not be heard when presented in the 
supreme court for the first time. 

(2) This case distinguished from Bryorly v. Clark, 48 Tex., 345. Id. 
8. An erroneous taxing of costs must be brought to the attention of the 
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PRACTICE IN THE SUPREME COURT — continued. 
court below for correc.ion, and cannot be corrected on appeal until it is 
there attempted. Jones v. Ford, 127. 

4, A judgment determining the rights of the parties to a proceeding to 
recover land and for partition, and which appoints commissioners to make 
partition in accordance with its provisions, is a final judgment from which 
an appeal may be prosecuted. White v. Mitchell, 164. 

5. When notice of appeal from such a judgment was given, and a state- 
ment of facts made out and filed, but no appeal bond was filed until nine * 
months thereafter, and afterwards all the steps were taken by the same party 
to perfect an appeal from a judgment afterwards rendered, confirming the 
report of the commissioners in partition, assignments of error relating only 
to the first judgment will be disregarded, it being conclusive of the rights 
adjudicated thereby, and the appeal as to that judgment dismissed. Jd. 

6. When the first judgment which determined the rights of the parties 
established the right of the surviving widow to ‘‘ one hundred and forty acres 
of land, to be taken out of the eastern portion of said survey, so as to in- i 
clude the improvements on the same;” and the claim set up by the surviv- 
ing widow was for a homestead interest in the entire tract, a judgment 
afterwards rendered upon the coming in of the report of the commissioners, 
which gave her the one hundred and forty acres, including improvements, 
but not including the dwelling-house, was error requiring a reversal. Id. 

7. It is incumbent upon a party complaining of the rejection of testi- 
mony to show the ground for such rejection; and, if the record be silent 
on that subject, the presumption is that the ruling of the court was cor- 
rect. Tex. & Puc. R'y Co. v. De Milley, 194. 

8. The finding of a jury upon facts when the evidence is conflicting is i 
conclusive only when the witnesses testifying do so in person before the : 
jury. Then their manner of testifying is proper for scrutiny, and in ob- 
serving this, the jury possess an advantage which judges cannot have who 
hear the case on appeal. But when the evidence is contained in a written 
deposition, the reason of the rule which makes the decision of a jury in its i 
finding on facts conclusive, ceases. Thorn’s Heirs v, Fruzer’s Heirs, 259, . 

9. The action of the court in overruling exceptions to a petition which 
sets up a construction placed upon a written instrument by the parties to it, 
is unimportant on appeal when the record shows that the judge, on the 
trial, placed the same construction on the instrument, in the absence of any j 
evidence to explain its terms. Must v. Tibbles, 301. 

10. When there is no statement of facts in the record of a cause appealed 
to the supreme court, but there are found therein the conclusions of fact and 
law found by the district judge trying the cause, which conclusions of fact 
are accepted by appellant as correct, the supreme court will disregard the 
absence of a formal statement of facts and revise any errors committed by 
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the court below in applying the law to the conclugions of fact so found. 
Following Chance v. Branch, 58 Tex., 490. Cousins v. Grey, 346. 

11. An objection to the report of a referee that the referee could only act 
in the event another first chosen declined to act, and that his report or 
award could not be received until it was shown that the one first selected ; 
declined to act, comes too late when made for the first time on app eal. 
Elder v. McLane, 383. 

12. It is improper in the court to emphasize in its charge any particular : 
portion of the evidence, unless it certainly establishes, as matter of law, 
some issue involved in the proceeding; but a disregard of this rule will 
only afford ground for reversal when it is calculated to mislead the jury. 
Medlin v. Wilkins, 409. ; 
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PRACTICE IN THE SUPREME COURT —continued. 


PRESUMPTIONS. See CuarGe, 8 Lanp TITLEs, 1, 






13. An erroneous ruling of the court below will afford no ground for 
reversal, when it is manifest that it did not affect the judgment. Schneider 
v. Stephens, 419. . 

14. In a procéeding to remove cloud from title, caused by one claim- 
ing under a tax deed, it was found that while the land had been as- 
sessed in the name of the true owner, D. B. Wright, it was at tax sale cried 
off in the name of T. B. Wright; the deed described it as the property 
of T. B. Wright, and the judge, in his conclusions of fact, found that in 
this there was no mistake. Held, that, in the absence from the record of 
all evidence, the supreme court cannot say with certainty that a judgment 
for the plaintiff, removing cloud from title, was erroneous. Lambeth v. 
Watson, 479. 

15. Under a well settled rule of practice, exceptions to pleading on 
which no ruling is sought from the district judge will be regarded on ap- 
peal as waived. Hooker v. Williamson, 524. 

16. While the supreme court may, of its own motion, notice any funda- 
mental error of law. apparent on the face of the record, parties in preparing 
their briefs will be deemed to have waived any matter not presented as re- 
quired by the rules governing practice in the supreme court. JT. M. Ry Co. 
v. Herbeck, 602. 

17. On a question of fact which has been fairly submitted to the jury, 
and the presiding judgg, under whose guidance and direction the case was 
tried, has heard and refused a motion for new trial, thus indorsing to that 
extent the correctness of the verdict, the supreme court will not set the ver- 
dict aside unless it is believed to be most, manifestly wrong, unjust, and 
contrary to evidence. Allen v. Woodson, 651. 

18. Steps must be taken in the court below to correct an erroneous taxa- 
tion of costs. Id. 


PRE-EMPTION. 


1. No rights can be acquired to land, under the location of a land certifi- 
cate upon land occupied by one as an actual settler under pre-emption 
laws, before the expiration of the twelve months within which the settler was 
required to make return of his field notes to the general land office. Vance 
v. Lindsey, 285. 

2. An occupant of public land claiming as a pre-emptor caused the land to 
be surveyed five months after the passage of the act of May 26, 1873, con- 
cerning pre-emptions, and made the required affidavit of occupancy, etc., 
stating that his occupancy began under the previous act of 1870. Held, 

(1) The occupant claiming pre-emption rights came within the provisions 
of the act of May 26, 1873, as ‘‘a person who has occupied a portion of the 
public domain as a homestead under previous law,” and was entitled to 
have the land surveyed and the field notes thereof returned to the general 
land office within twelve months from the passage of that act. 

(2) His possession and occupancy were notice to one filing a certificate 
thereon and procuring a survey in September, 1873, and no rights could be 
obtained as against the pre-emptor, under a patent issued on such certifi- 
cate. 

(3) The law of 1873 extended the benefit of occupancy to the settler’s 
right, so as to waive his default in not having the survey made within the 
time prescribed by the previous law under which the settlement was made, 

(4) This case distinguished from Teel v. Huffman, 21 Tex., 781. Jd, 














758 INDEX. 





PRINCIPAL AND AGENT. 

1, Though a principal is chargeable with notice of all facts coming to 
the agent’s knowledge while acting within the scope of his agency, he igs 
not chargeable with notice of such facts if they come to his agent's knowl- 
edge while he is engaged in a transaction with which the principal has no 
concern, Kauffman v. Robey, 308. 


PROBATE COURT. See JURISDICTION, 3, 10-12. LIENs, 3. 

1. Proceedings in the probate court are not subject to collateral attack on 
the ground of a want of jurisdiction, unless it sufficiently appears from the 
record itself that its jurisdiction did not attach in the particular case. The 
question must be tried by the recitals of the record itself and the presump- 
tions arising therefrom. Mills v. Herndon, 353. 


PROCESS. See JUDGMENTS, 1, 2. RETURN OF SERVICE. SERVICE OF PROCESS, 


PROMISSORY NOTES. See CONFEDERATE Money, 1. LIMITATIONS, 1, 
PLEADING, 2. 

1. In a suit on a lost note alleged to have been executed by several, the 
plaintiff assumes the burden of proving that the note, with all the signatures 
upon it as described in his petition, once existed. After doing this he is not 
required to prove the genuineness of the signatures or the binding force of 
the note on all of the defendants. If he prove the execution of the note by 
some of those who he alleged made it. he may recover against them, and judg- 
ment may be rendered in favor of those defendafits against whom no proof 
is made, or the suit may be dismissed as to them. He is not bound to prove 
that all the defendants are bound in order to recover against any of them, 
Keithley v. Seydell, 78. 

2. The transfer of a negotiable note as a collateral security for a pre-exist- 
ing debt is in due course of trade and for a valuable consideration. Follow- 
ing Liddell v. Crain, 53 Tex., 555. The case is stronger for holding the 
assignee a bona fide purchaser, when, in addition to the pre-existing debt, 
money is advanced by him for the benefit of the apparent holder of the note. 
Kauffman v. Robey, 308. 


PUBLIC LAND. See ScHoout Lanp, 4, 5. 


QUESTION OF LAW. 
1. When the statute requires an act to be done, a failure to do it is negli- 


gence per se, and will be so declared as matter of law. H. & T.C. Ry Co. 
v. Wilson, 142. 


QUESTIONS FOR THE JURY. See CuarGe, 7. Derrp. 6. NEGLIGENCE, 3, 4, 
32. STOPPAGE IN TRANSITU, 2. WELLS, 20. 


‘RAILROADS. See Damages, 8, 9, 14-16. Neaiicence. Ricutr or Way, 1. 
SEPARATE PROPERTY, 11. TRESPASS TO TRY TITLE, 8. 

1, As a general rule, it is the duty of a party to protect himself from the 
injurious consequences of the wrongful acts of another, if he can do so by 
ordinary effort and care, or at a moderate expense, for which he may charge 
the wrong-doer; and where by the use of such remedies he can prevent loss, 
he can only recover for such loss as could not be thus prevented. Tex. & St. 
L. R. Co. v. Young, 201. 

2. But to this rule there are exceptions; as where a‘railway company, by 
the construction of defective cattle-guards, jeopardizes the growing crops 

of a farmer, there is no obligation on the latter, who is not presumed to be 
skilled in such work, to assume the risk of having the defect corrected, or of 
exercising his judgment to select some one skilled in such work to do it for 
him. In such case, the farmer through whose inclosure the road runs may 



















































RAILROADS — continued. 
leave the whole matter of constructing and repairing stock-guards in the 
hands of the company, which bas impliedly contracted to perform the work, 
and he is not chargeable with contributory negligence if damage shall result 
from his not attempting to repair the defect. Id. 

8. No railway company is required to receive and haul a car of another 
road which is so defectively constructed or otherwise unsafe as manifestly 
to imperil the life or limb of an employe. 7. C. & P. R'y Co. v. Carl- 
ton, 397. 

4. Where a contract is made with the president of a railway company, 
and signed by him and the secretary, though not authorized by the direct- 
ors, yet it appears that they knew of it, and, making no objection, stood 
by and saw the other party performing his part of the same, the company 
is bound. TT. & St. L. R. Co. v. Robards, 545. 

5. A railway company may bind itself to maintain a permanent depot at 
a particular place. Jd. 

6. A contract made by a railway company for the building of a hotel by 
another at its depot, in consideration of which it agreed to encourage the 
proprietors of the hotel with the patronage of the company, and to dissuade 
all other parties from erecting a hotel at that depot, is not a contract in re- 
straint of trade nor beyond the power of the corporation. Id. 

7. Damages for occupation of a street for road-bed. G., C. & S. F. R. Co. v. 
Eddins, 656. See DAMAGES, 21-24. 


| RECEIPT. See PAYMENT, 2. 
RECEIVER. See MUNICIPAL CORPORATIONS, 2. 


RECONVENTION. 
1. One seeking damages to the amount of an injunction bond can bring 
an original action on the bond, or, in the pending suit wherein it was given, 
plead in reconvention, setting up the grounds of his claim for damages. ’ 
Avery v. Stewart, 154. 
RECORDS. See EvipENce, 5. 


REFERENCE. See ARBITRATION AND AWARD. 

1. A charge that a referee refused to hear evidence offered by one of the 
parties, without stating the materiality of the evidence, and what it was, is 
bad on exception. A report made by a referee stands upon the same footing 
as the verdict of a jury. Elder v. McLane, 383. 

2. Where a recovery of land is based on the report of a referee, to whom 
the parties had agreed to submit the question of the true location of a line, 
with a stipulation that the referee should examine that line, an answer 
charging that the referee did not examine the line is good on demurrer; nor 
is the fact material that the report of the referee shows that he made the 

examination as required. Id. 
| 8. An objection to the report of a referee that the referee could only act 
in the event another first chosen declined to act, and that his report or award 
could not be received until it was shown that the one first selected declined 
to act, comes too late when made for the first time on appeal. Id. 
REGISTRATION. See VENDOR AND VENDEE, 11. 

1. Resulting trusts are not subject to the registration laws; following 
Blankenship v. Douglas, 26 Tex., 227; Grace v. Wade, 45 Tex., 582. Parker 
v. Coop, 111. 

2. One who pays value and has no notice of an adverse right is as much 
protected in equity as under registration laws; but under registration laws, 
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REGISTRATION — continued. 


which protect lien creditors who have no notice of adverse rights at the time 
their liens attach persons may be protected as purchasers who are bona fide 
purchasers as that term is ordinarily used. Jd. 

8. A deed to land must be recorded in the county where the land is sit- 
uate; and its registration in another county, under a mistake as to its true 
locality, is worthless as notice toa subsequent purchaser. Adams v. Hay. 
den, 223. 

4. One who claims to have acquired title to the land of another, by virtue 
of an adverse possession of five years under a deed recorded, must show 
a perfect compliance with the terms of the statute. If his deed has been 
recorded in another county than that in which the land is situated, no mat- 
ter how clear the mistake, or from what cause it originated, the bar of the 
statute will not apply. Id. 

5. It was the intention of the act of April 22, 1879 (R. S., App., p. 15), to 
dispense with the registration in full of chattel mortgages, and to provide in 
lieu of it for the deposit with the clerk of the original mortgage itself, or 
a true copy of it, there to be kept for the inspection of the parties inter. 
ested, and to have a minute of the mortgage entered in a book, so that it 
might be perceived what were its contents, date of filing, etc. Brothers 
v. Mundell, 249. 

6. An indorsement on a chattel mortgage by the county clerk, that it had 
been ‘‘filed for record” on a certain day, and that it had been revorded in a 
book for the registry of deeds, properly certified, is not evidence of such a 
deposit and filing of the mortgage as is required by the act of April 27, 
1879. R.S., App., p. 15. Such an instrument is not adm'ssible in evidence 
as against creditors of the mortgagor, and as against creditors and as against 
subsequent purchasers and mortgagees in good faith, aud as to them is 
void. Id. : 

7. When possession of property described in a chattel mortgage remains 
with the mortgagor, and the instrument is not filed as required by the stat- 
ute, the mortgage is absolutely void as to creditors of the mortgagor, no 
matter whether they had actual notice of the mortgage or not, and with- 
out regard to whether they were creditors in good faith. Id. 

8. A purchaser from a vendee whose vendor remains in possession is 
not bound to inquire further as to the title, when he finds on record in the 


‘county a deed from such vendor conveying title, proporly prove] up and 


registered. To hold otherwise would be to strike at the very foundation of 
the policy on which registration laws rest. When inquiry as to title is 
prosecuted to the highest source which affords evidence of the right, there 
is no obligation to explore inferior and less reliable channels of information, 
Mullin’s Guardian v. Wimberly, 50 Tex., 457, discussed and distinguished, Van 
Keuren v. Central R, R. Co., 9 Vroom, 167; Grotons Savings Bank v. Batty, 
80 N. J. Eq., 133; N. Y. Life Ins. Co. v. Cutler, 3 Sandf, Ch., 179; Cook v, 
Travis, 20 N. Y., 400; Bloomer v. Henderson, 8 Mich., 895; Scott v. Gallaher, 
148. & R., 333, cited and approved. Zylar v. Eylar, 315. 


REMOVAL TO FEDERAL COURTS. 


1. A state court can take no action in a cause once pending before it, 
after the filing 1n a circuit court of the United States of a sufficient petition 
for its removal to that court; following Tex. & P. R. R. Co v. McAllister, 
69 Tex., 349. Blum v. Thomas, 158. 

2. When both the appellees and all the appellants except’ one were 
citizens of Texas, and that one was the mercantile partner of the two 
other appellants, doing business in Texas, and as such partuer was sued 
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REMOVAL TO FEDERAL COURTS — continued. 

jointly for a wrongful conversion by his firm of goods, there being nothing 
to show any separate claim or question in which the non-resident partner 
was alone interested, no transfer of the cause can be made to a circuit 
court of the United States on the ground that one of the partners was a 
citizen of another state; following Corbin v. Van Brunt, 105 U. S., 577; Re- 
moval Cases, 103 U. 8., 457, and. other cases cited in opinion, Iu. 

3. The application for the removal of this cause is the same in every respect 
as that acted upon in the case of Tex. & Pac. R’y Co. v. McAllister, and the 
decision in that case is approved. Tex. & Pac. R’y Co. v. De Miiley, 194. 


RENT. See LANDLORD AND TENANT. MUNICIPAL CORPORATIONS, 6. 


RES ADJUDICATA. 

1. If the vendor of land, after default made in payment of purchase 
money, elects to sue for the purchase money instead of disaffirming the 
contract of sale, he thereby affirms the contract of sale as still in force; the 
result of the suit is to determine the amount of unpaid purchase money, and 
the judgment rendered is res adjudicata as to the right of parties or privies 
to disaffirm the contract and all other questions involved in the contract of 
sale. This rule applies to judgments rendered for unpaid purchase money 
by justices of the peace. Heirs of Roberts v. Lovejoy, 253. 


RESTRAINT OF TRADE. See RAILROADS, 6. 


RESULTING TRUST. 

1. The separate property of the wife, consisting of land, was given in ex- 
change in part payment for a larger tract which was attached for a debt 
due from the husband. Held, that the exchange created a resulting trust in 
the wife’s favor in the larger tract thus acquired, in proportion to the value 
which her land so exchanged sustained to the value of the whole of the land 
given in exchange. Parker v. Coop, 111. 

2. Resulting trusts are not subject to the registration laws; following 
Blankenship v. Douglas, 26 Tex., 227; Grace v. Wade, 45 Tex., 532. Id. 

3. A resulting trust must exist, if at all, at the instant the deed is taken, 
and the lezal title vests in the grantee. No oral agreement or payment, 
before or after the title is taken, will create a resulting trust, unless the trans- 
action is such at the moment the title passes, that a trust will result from 
the transaction itself. In view of this, there is no conflict between the cases 
of Wallace v. Campbell and Blankenship v. Douglas, Id. 


RETURN OF SERVICE. See SERVICE OF PROCESS. 

1. In a direct proceeding to set aside a judgment, the judgment may be 
impeached by showing that the defendant in the suit in which it was 
rendered was never served with process; that the return of the sheriff 
showing service was false, and was the result of a fraudulent collusion 
between him and the plaintiff in the judgment. This case distinguished 
from Lawler v. White, 27 Tex., 250, and Fitch v. Boyer, 51 Tex., 344. Ham- 
blen v. Knight, 36. 


RIGHT OF WAY, See Damaags, 16. Eminent Domaltn, 1, 2. TRESPASS TO 
TRY TITLE, 8. 

1. Ina suit against a railway company to recover a strip of land used 
for the road-bed, the defense was, that the plaintiff had verbally agreed 
to give the right of way provided the citizens of the county were under 
legal obligations to secure the same, and that the company had entered upon 
the land under that agreement and cleared a way for a road-bed without 
objection. Held, that the exclusion of a subscription list signed by citizens 
of the county guarantying the right of way to the company was error. T. 
& St. L. R. Co. v. Jarrell, 237. 


INDEX. 








ROADS. 


1. The act of July 29, 1876, to regulate the laying out, opening, classify- 
ing and working public roads, confers on the commissioners’ court -of 
each county full jurisdiction over the subject, within the limits of their re- 
spective counties, to be exercised in its discretion. When it is clearly shown 
that its power over the subject has been transcended or grossly abused, the 
revisory power of the district court may be exercised. Bourgeois v. Mills, 76, 

2. That the commissioners of review had allowed no damages to one 
through whose land a public road was laid out, or that he was prevented by 
sickness from appearing before the commissioners of review, affords no 
ground for exercising the revisory power of the district court. Id. 


sALE. See Account, 1. Deep, 1;2. LIzEN, 2. STOPPAGE IN TRANSITU. 
SCHOOL LAND, See Homesteap, 16, 17. 


1. Under the constitution (art. VII, sec. 6), the actual settler on county 
school land is secured in his right to purchase the same in quantity not to 
exceed one hundred and sixty acres. The word ‘“ settlement,” as used in 
that clause of the constitution, cannot be construed to limit the right of 
purchase to the amount actually improved, but embraces any amount of 
land within the limit prescribed. The applicant to buy must be himself a 
settler on the land to bring himself within the constitutional protection, and 
he cannot be an actual settler who claims only under another who had re- 
sided on the land. Perkins v. Miller, 61. 

2. The counties are trustees for the county school lands, in the manner 
and for the purposes declared in the constitution. As such they may sell or 
dispose of them in such manner as the connty commissioners’ court may 
determine. Palo Pinto County v. Gano, 249. 

3. Where the county commissioners’ court, under their order, con- 
tracted with a party to subdivide school lands into tracts of one hundred 
and sixty acres, after personal inspection by the contractor, who was, accord- 
ing to their quality, to designate them as of first, second and third class 
lands, and after surveying them was to make a sworn report, held, that the 
contract involved a personal trust which was not assignable, and, in the 
absence of allegations of fraud or mistake, parol evidence was not admissible 
to alter that result. Jd. 

4. The term “ public land,” as used in art. 118 of the Penal Code, is not 
restricted to unappropriated public domain, but includes school lands which 
are devoted to the cause of public education. Cotulla v. Laxson, 443. 

5. An application made by a county surveyor to himself to purchase 
public school land, and all subsequent steps taken by him to procurea 
patent therefor, are void. Jd, 


SECOND ACTION. See Trespass TO Try TITLE, 5. 
SEPARATE PROPERTY. See ATTACHMENT, 2-4. CoMMUNITY PROPERTY, 16. 


HOMESTEAD, 5. LaND CERTIFICATE, 1. 

1. The separate property of the wife, consisting of land, was given in ex- 
change in part payment for a larger tract which was attache: for a debt due 
from the husband. Hel, that the exchange created a resulting trust in the 
wife’s favor in the larger tract thus acquired, in proportion to the value 
which het land so exchanged sustained to the value of the whole of the 
land given in exchange. Parker v. Coop, 111. 

2. While, under art. XVI, sec. 52, of the constitution of 1876, the property 
on which the homestead is established, if paid for with the separate means 
of the wife, descends and vests on the death of both spouses exclusively in 
her children, who, after ceasing to live on the place, are entitled to its pos- 
session, freed from any homestead right asserted by a surviving widow of 
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SEPARATE PROPERTY — continued, 
a second marriage with the father, yet the evidence of its having been 
paid for with the separate means of the wife must be clear and satisfactory. 
King v. Gilleland, 271. 

8. Whilst the evidence of such investment of separate means is not 
required to be so conclusive as to preclude a reasonable doubt, yet nothing 
must be left to conjecture; nor can presumptions be indulged which are not 
the usual and almost necessary deductions from the facts proved. Jd. 

4, See opinion for facts held not sufficient to show the acquisition of 
property with separate means of the wife. Id. 

5. No property acquired by the wife during coverture becomes her sep- 
arate estate except such as is derived by gift, devise or descent; all acquired 
in any other manner is community property. Zzell v. Dodson, 331. 

6. Though the statute must be complied with in order to pass title to a 
married woman’s separate property, it does not necessarily follow that an 
instrument willingly executed by her, and actually acknowledged as re- 
quired by law, is absolutely void, simply because of the officer’s failure to 
make the proper certificate which the facts authorized, and which the law 
required him to make. Johnson v. Taylor, 360. 

7. Dalton v. Rust reviewed, and the doctrine announced, that though 
an instrument acknowledged by a married woman may be defectively cer- 
tified to, it may, in connection with other facts, become the basis of a 
right which a court of equity will protect. Id. 

8. Title to land, cast by descent from the mother to the heirs, it being the 
separate property of the mother, cannot pass by virtue of an order or judg- 
ment of the probate court, rendered in the administration of the estate of 
the deceased father. Title to such interests can no more pass, by virtue of 
orders of the probate court, adjudging the land to belong to the father’s 
estate, than could title to the lands of a stranger. Bradley v. Love, 472. 

9. When the deed made by the father to his daughter and her husband, 
in the division of his estate, recited in the habendum clause ‘to have and 
to hold the aforesaid lands unto them, the said David Love and Mary Love, 
their heirs and assigns, forever,” and purported to be made upon a consid- 
eration of $1,000, it was held, 

(1) No consideration having been paid, and the evidence (properly ad- 
mitted) showing that the property was intended as a gift, the terms of the 
deed determine that it was a gift both to husband and wife. 

(2) The wife acquired thereby an undivided half interest in the land as 
her separate property, and a purchaser, with notice of the state of the title, 
acquired no title by purchase at administrator's sale, ordered by the probate 
court in administering the estate of the deceased husband, to the interest 
inherited :rom the mother. 

. (8) The absence of notice to the creditor of the deceased husband of ‘the 
wife’s separate interest is immaterial. The case of Grace v. Wade, 45 Tex., 
522, has no application. 

(4) The doctrine announced in Grace v. Wade, 45 Tex., 522, is only appli- 
cable to such judgment liens and others as are recognized as subsisting 
liens in law, and cannot be extended to cases not embraced in the original 
rule. Id. 

10. Though the statute gives the husband the sole management and con- 
trol of the wife’s separate property during coverture, this will not author- 
ize him to control or incumber her real estate except her consent be given 
in the mode prescribed by the statute, though he can, it would seem, in- 
vest her money in the purchase of property and in the erection of build- 
ings thereon, T. & St. L. R. Co. v. Robards, 545, 
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SEPARATE PROPERTY — continued. 

11. A railway company which stipulated by contract with the husband 
for certain special benefits to accrue to him in consideration that he should 
erect a hotel at a depot upon property owned by the wife, cannot, after the 
husband has complied with his part of the contract, avoid compliance on 
its part, by asserting the coverture of the wife and the absence of her assent 
to the contract in the manner pointed out by the statute. Jd. 

12. A purchaser of land under an execution against the husband, the ap- 
parent title to which is in the community, but which was paid for with the 
wife’s separate means, a knowledge of which fact was communicated to the 
purchaser after levy, but before the purchase at execution sale, cannot be an 
innocent purchaser. Bonner v. Stephens, 616. 


SEQUESTRATION. See CuatreL MortGaaes, 4. JURISDICTION, 8. 


SERVICE OF PROCESS. See Return or SERVICE. 

1. In a suit against a partnership. service on one member of the firm 
brings the firm before the court, so that a judgment may be rendered 
against it binding on the partnership and against the individual on whom 
service is made. Hedges v. Armistead, 276. 

2. When judgment is rendered on such service against the firm, and 
which also names the member served as a defendant against whom judg- 
ment is rendered individually, and the appeal bond names only the firm by 
the firm name, there is no variance; the objectionable words in the judgment 
will be regarded as surplusage. A mistake so obvious, which could be 
amended by the record, will be considered as amended. Jd. 

8. The object of the statute, arts. 1230-1233. concerning service of citation, 
was to provide an easier and less expensive method of effecting se. vic 
than by publication, and its provisions are to be liberally construed. Jones 
v. Jones, 451. 

4. Where, in trespass to try title, the defendant sets up his title and asks 
that his vendor be made a party to defend the title conveyed, the vendor 
should be served not only with a copy of the writ and of plaintiff's petition, 
but also with a copy of the defendant’s answer and cross bill, in which 
prayer is made to make such new defendant. Crain v. Wrig/t, 515. 





SET-OFF. See Justice oF THE Peace, 1. VENDOR AND VENDEE, 1. 

1. The separate, independent claim of a defendant against the plaintiff 
for a balance claimed to be due on partnership transactions between them 
alone may be set off against a suit by plaintiff for purchase money and to 
enforce a vendor’s lien. Construing art. 645, Revised Statutes. Greathouse 
v. Greathouse, 597. 

2. This case distinguished from Allbright v. Aldrich, 2 Tex., 165; Hamil- 
ton v. Van Hook, 26 Tex., 302, and other cases which seemingly announce a 
different rule; the difference being that in those cases one or more addi- 
tional obligors were bound with the plaintiff in the countercluim attempted 
to be set up by defendant. Jd. 


SEVERANCE. See Practice In District Court, 14. 
SHERIFF. 


1. A contract between a sheriff who was, at the time, ex officio tax col- 
Jector of his county, and another, under which each party was to furnish equal 
amounts of money to be invested in county scrip, the profits of which were 
to be equally divided, was illegal, The object of such a contract was for the 
sheriff to do indirectly. through another, for the benefit of both, an act 
which the law prohibited him from doing directly. In such a case the law 
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SHERIFF — continued. 
forbids relief to either party in enforcing an account and settlement between 
them, they never having settled. Following Riley v. Jordan, 122 Mass., 233; 
Anderson v. Powell, 44 Iowa, 22, and other cases cited in the opinion. Read 
v. Smith, 37). 

2. A sheriff is liable for the wrongful acts of his deputy in his official 

capacity. ays v. Creary, 445. 

SHERIFF'S DEED. See Community Property, 1. 


SHERIFF’S SALE. See Forcep Sate. Homesteap, 24. Mortoaaes, 8. 

1. While mere inadequacy of price will not of itself warrant the setting 
aside of a sheriff's sale, yet if, in addition thereto, there be the appearance 
of unfairness, or any circumstance, accident or occurrence in relation to 
the sale of a character tending to cause such inadequate price, the sale will 
be set aside; and when the disproportion between the price and the real 
value of the property is enormous, but slight circumstances will justify the 
inference that the sale was fraudulent. Kauffman v. Morriss, 119. 

2. If. in such a case, there were circumstances connected with the sale 
which may have operated to prevent the property from bringing a higher 
price, even though such circumstances were unknown to the purchaser, the 
sale will be deemed fraudulent in law. Id. 

3. The greater the inadequacy of price, the slighter need be the circum- 
stances of fraud, accident or mistake that will disturb the sale. Jd. 

4, See statement of case and opinion for facts under which the supreme 
court affirmed a judgment setting aside for fraud a sheriff's sale of a tract of 
land which was worth twelve times the amount bid. Id. 

5. See statement and opinion for a case in which the special findings of 
the jury, being construed together, rendered invalid sales of land made 
on the direction of attorneys, against the wishes and direction of the legal 
owner of the judgment under which the sale was made. Smith v. Warren, 
462. 

6. Mere irregularity in making a judicial sale, when taken in connection 
with gross inadequacy of consideration, will not alone, as matter of law, 
be held a sufficient ground for vacating such sale, in the absence of facts 
showing that the irregularity conduced to the inadequacy of the sum bid. 
Allen v. Pierson, 604. 

7. A purchaser at sheriff's sale, who goes into possession of the land 
purchased ignorant of any irregularity that would vitiate the sale, and 
who in good faith goes upon the land and makes permanent and valuable 
improvements, ignorant of any design on the part of the judgment debtor 
to avoid the sale, is entitled to be restored to his former status by a restora- 
tion of purchase money, and compensation for his improvements before 
eviction. Jd. 


SPECIFIC PERFORMANCE. 

1. The purchaser of land under an executory contract is entitled to have 
the same specifically performed, as far as the vendor can perform, and to 
have an abatement out of the purchase money, or compensation for any 
deficiency in the title, quantity, quality, description, or other matters touch- 
ing the estate. See statement and opinion for a case to which it was held 
this doctrine applied. Heirs of Roberts v. Lovejoy, 253. 


STALE DEMAND. See Eviprence, 14. INNOCENT PURCHASER, 7. PLEADING, 11. 

1. No recovery can be had on a bond executed in 1852 for the conveyance 

of land, on which suit was first brought twenty-eight years afterwards, in the 

absence of facts explaining the delay. The demand is stale. Lewis v. Cole, 
841, 
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STATEMENT OF FACTS. See PRACTICE IN SUPREME CouRT, 10. 

1. A statement of facts, certified to by the judge before whom the cagg 
was tried as an agreed statement, which is only signed by counsel for one — 
party, may be considered on appeal, the presumption being that it wag — 
properly certified. Schneider v. Stephens, 419. 

2. The statement of the judge, made out and filed after the adjourp. 
ment of the term, and improperly copied into the transcript, in reference to 
whether or not a statement of facts was properly certified or approved by 
him, will not be considered on appeal, in the absence of a motion to strike 
out and suppress the statement on account of deceit practiced by one of the 
parties, or their counsel. Id. 

8. The rule again announced, that where the statement of facts found in 
the record was approved and filed after the adjournment of the term, and 
no order is found in the transcript permitting it to be thus made and filed, it 
will be disregarded. Raleigh v. Cook, 438. 

4. In the absence of a statement of facts, the supreme court will con- 
sider no assigned error based on the action of the court in giving or 
refusing charges, or which attack the verdict as being against law and eyvi- 
dence, or as excessive in the amount of damages found. Jd. 

5. The rule again announced that a statement of facts made up and filed 
after the adjournment of the term will not be recognized on appeal, when 
the transcript shows no order made during the term allowing this to be 
done. Lockett v. Schurenberg, 610. 

6. Bills of exception must be signed and filed during the term; and 
though, under rule 56, exceptions to evidence may be embraced in a state- 
ment of facts in connection with the evidence admitted, such exceptions 
will be disregarded, unless the statement of facts containing them be prop- 
erly made out and filed during the term, and presented to the judge within 
ten days after the trial. Jd. 

7. In the absence of a statement of facts, the supreme court refused 
to revise the ruling of the district court in excluding a map offered, when 
the question was one of boundary, though exceptions thereto were properly 
taken and filed during the term. On this question the cases of Harvey », 
Hill, 7 Tex., 591; Webb v. Maxan, 11 Tex., 679; King v. Gray, 17 Tex., 62; 
Galbreath v. Templeton, 20 Tex., 46; Sublett v. Kerr, 12 Tex., 367, and Dalby 
v. Booth, 16 Tex., 563, were reviewed. Evenif it was error to exclude the 
map, it could not be known, in the absence of a statement of facts, whether 
it was such an error as prejudiced the rights of the party offering 
it. Id. 

8. In trespass to try title, no statement of facts was incorporated in the 
transcript on appeal, but the appellant relied for a reversal on exceptions, 
which showed that appellant, who brought the suit, was permitted to intro- 
duce in evidence an examined copy from the general land office of the grant 
under which he claimed, The record showed that the court, a jury being 
waived, heard the evidence, and decided on the law and facts in favor of 
appellees, and judgment was rendered accordingly. It showed that the 
appellees had pleaded *‘ not guilty ” and the three, five and ten years’ statutes 
of limitations. Held, 

(1) The court will presume, in the absence of a statement of facts, that the 
evidence which supported the defenses pleaded was heard by the court, and 
was sufficient to sustain the judgment, no exception appearing to its intro- 
duction. 

(2) Though it may appear that the appellant’s title was good on its face, 
the supreme court must presume that the evidence for appellee was suffi- 
cient to sustain the defenses pleaded. Sheldon v. Benavides, 673. 











STATUTE OF FRAUDS. 

1. A conveyance of the homestead, made by the husband to his wife, which 
was not to pass title, but to enable the husband to thus protect it through 
the ostensible owner from the claims of creditors, after its abandonment as 
homesgead, is within the statute of frauds and invalid as to creditors after 
abandonment. Baines v. Baker, 139. 


STATUTES. See CoMMUNITY PROPERTY, 7. ESTATES OF DECEDENTS, 25. GEN- 
ERAL LAND OFFICE, 3, 5, 9, 10. INJUNCTION Bonpb, 1, 2. JURISDICTION, 9, 
10. LAND TITLES, 2. PRE-EMPTION, 2. SET-OFF, 1. WHLLS, 4, 5, 7. 

1. When a mechanic’s lien had been fixed under the act of 1871, and 
suit begun for its enforcement before the repeal of* that act in 1875, the lien 
was not destroyed by the repealing act. Handel v. Elliott, 145. 

2. The statute (R. S., 4243) which authorizes the owner of the land to con- 
struct or repair cattle-guards is not obligatory, but permissive only, and does 
not qualify or impair the obligation imposed on the railway company, whose 
road-bed crosses the inclosed lands of another, to construct and keep cattle- 
guards in proper repair. Ter. & St. L. R. Co. v. Young, 201. 

3. Though, as a general rule, when a statute of England or of one of the 
older states is re-enacted in Texas, after it has received a settled and uni- 
form construction by the courts of the government from which it was bor- 
rowed, it will receive the same construction by the courts of Texas, yet if 
there be something incorporated in the statute, showing a legislative pur- 
pose not to adopt the former construction, then the construction given by 
the courts of the government from which it was borrowed cannot prevail. 
Morgan v. Davenport, 230. 

4. If that part of the borrowed act which caused it to be aided by judi- 
cial construction in the government from which it was borrowed, so as to 
give it a meaning adverse to the common import of the language used, be 
provided for by the Texas law of which the borrowed statute becomes a 
part, then the presumption is that the legislature intended to adopt only so 
much of the former construction as may be provided for and practically 
incorporated in the new statute. Id. 

5. When the statute of another state is adopted in Texas, the presumption 
must prevail that the legislature intended to adopt with it the settled con- 
struction given to it by the courts of the state from which it was borrowed. 
Brothers v. Mundell, 240. 

6. Article 4353, Revised Statutes, as to the correction of defective ac- 
knowledgments, construed. Johnson v. Taylor, 350. 

7. Articles 1230-1233, Rev. Stat., as to service of citation, construed. 
Jones v. Jones, 451. 


STOPPAGE IN TRANSITU. 

1. Goods, when shipped, are deemed to be in transitu, not only while in 
the actual possession of the carrier, whether on land or water, though the 
carrier may have been appointed by the consignee, but also while they 
remain in any place of deposit connected with their transmission and deliv- 
ery, and until they arrive in the actual or constructive possession of the 
consignee at the place named by the buyer to the seller as their place of 
destination. Following Chandler v. Fulton, 10 Tex., 1, and Covell «. Hitch- 
cock, 23 Wend., 613. Halff v. Allyn, 278. 

2. A bill of lading for goods to a railroad depot, the shipping point for 
a neighboring town for which they were destined, cannot determine that 
depot as the destination contemplated between the buyer and seller, Were 
it otherwise, the legal effect of the bill of lading would be for the court and 
not the jury. Id. 
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STOPPAGE IN TRANSITU —continued. , 

3. The fact that goods are received at the nearest railway depot to their 
place of destination, by one who exhibited the bills of lading to the carrier, 
and had an order for their delivery from the purchaser, does not of itself 
determine the fact that on their delivery, on the order, they ceased to be 
in transitu, in the absence of evidence showing the purpose for which the 
order for their delivery was given. Chandler v. Fulton, 10 Tex., 1, cited 
and approved. Id. ° 

4. See opinion for a charge in regard to goods in transitu held to be 
erroneous, in holding that the transit of goods ceased on their delivery to 
an agent of the purchaser, when the jury should have been told that the 
goods were still in transitu if they were only received by the agent to be 
forwarded to their original destination. Jd, 

5. A charge of the court that the right of stoppage in transitu of goods 
sold existed in the seller, not only in the event of the insolvency of the 
vendee, but for other adequate cause, without explaining the meaning ap- 
plied. by the court to the words ‘‘ other adequate cause,” is error. Foz vy, 
Willis, 373. 

6. If the seller of goods attach them in transitu for his debt his remedy 
of stoppage in transitu is thereby destroyed. Following Wait’s Actions and 
Defenses, vol. 5, pp. 616, 617; Ferguson v. Herring, 49 Tex., 129, and other 
Texas cases. Id. 

7. But while this is true, yet if the seller, through want of knowledge of 
the facts and means of knowledge attached, believed the right of stoppage 
in transitu was lost, and on learning his error immediately dismisses his at- 
tachment, he may still exercise his right of stoppage in transitu, if there 
has been no actual or constructive delivery of the goods at their place of 
destination. Id. 


STREETS. See LimitTattons, 17. 
1. Damages for use of street by railroad company for road-bed. G., C. & 
S. F. R. Co. v. Eddins, 655. See DamaGeEs, 21-24. 


SUBORNATION OF PERJURY. See Eguiry, 1. 


SUBROGATION. 

1. When one furnishes money with an agreement that it shall be used 
in discharging a debt due for the purchase of land, and it is so used, 
with an understanding that he who advanced it shall have the same rem- 
edies to recover his money thus loaned that the original vendor was en- 
titled to for the enforcement of his demand, the lender is subrogated to the 
rights of the vendor of the land. A like subrogation occurs to the lien of 
an administrator for purchase money on land sold at administrator's sale, 
and in behalf of the holders of preferred claims against the estate, who 
released the estate and surrendered them, and by agreement among all par- 
ties took the notes of the purchaser of the land, to be secured by vendor's 
lien and deed of trust. Warhmund v. Merritt, 24. 

2. No homestead rights can be acquired in land as against one thus sub- 
rogated to the rights of the vendor fur unpaid purchase money, nor can the 
widow of one in possession, claiming such homestead rights, claim that an 
allowance shall be made her from the land in proportion to the money 
actually paid, since the entire tract of land would be liable for what remained 

unpaid. Id, 
3. A lien on a homestead, existing prior to the adoption of the present 
state constitution, cannot be divested under its operation, and one who 
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SUBROGATION — continued. 
received an absolute deed from the owner of the homestead as security 
for advancing money to discharge such a lien would be subrogated to the 
rights of the original lien holder against the homestead. LZylar v. Eylar, 
815. 


SUBSEQUENT PURCHASER. See InNNocENT PurcHASER. PARTIEs, 5. 
VENDOR AND VENDEE, 9. 

1, The right of a vendor to subject the land to the payment of purchase 
money in the hands of a subsequent vendee is not affected by the fact that 
alien is not reserved in the deed, if it recites the fact that notes had been 
given for the purchase money. Peters v. Clements, 52 Tex., 140, approved. 
Porterfield v. Taylor, 264. 

SURETIES. See PLEADING, 2. 

1, Suit was brought by a surety on an administrator’s bond, in which by 
its terms the obligation of the parties was made joint and several, against 
his co-sureties for contribution, alleging the death and insolvency of the 
administrator and the payment of the bond by plaintiff on judgment ren- 
dered. Held, that the suit could be maintained against all the co-sureties 
in any county in which either of them resided. Rush v. Bishop, 177. 


TAX DEED. See PRAcTICE IN SUPREME CouRT, 14. 
TENANCY. See LANDLORD AND TENANT, 1. LAND TITLES, 2. 


TENANTS IN COMMON. 

1. The right of one tenant in common to recover the entire tract of land 
from one having no title was not affected by the Revised Statutes, but the 
same exists as recognized in Croft v. Rains, 10 Tex., 523, and Watrous v. Me- 
Grew, 16 Tex., 510. Pilcher v. Kirk, 162. 

2. One purchasing from a tenant in common cannot acquire, to the 
prejudice of the co-tenant, title to any specific portion of the land, but must 
hold it subject to all existing equities between co-tenants, to be settled on 
partition. Mast v. Tibbles, 301. 


TENDER. See MortaGaaes, 5. 


TESTIMONIO. See EvIpENcE, 26-30. 

1. It would not necessarily impair the usefulness of a ftestimonio as 
an instrument of evidence, or as a muniment of title, that it was in fact 
issued two or three days after the actual execution and date of the original 
protocol. Thus, if the original grant was in fact issued before the 13th of 
November, 1835, the fact that the testimonio was not made out and delivered 
for two or three days thereafter would not destroy the original title if other- 
wise lawful in all respects. Houston v. Blythe, 506. 


TIMBER. See EMINENT DOMAIN, 1, 2. 


TORTS. See DamaGes. FALSE ARREST. MALICIOUS PROSECUTION. NEGLI- 
GENCE. 


TRANSLATION. See EvipENcE, 25. 
TRESPASS. See Eminent Domatry, 1, 2. 


TRESPASS TO TRY TITLE. See Practice In District Court, 14. State- 
MENT OF Facts, 8. VENDOR AND VENDEE, 1. 

1. In trespass to try title, an answer to the merits admits for the purposes of 
the suit that the defendant is in possession of the land described in the 
petition, but cannot be construed into an admission that the land is included 
within the calls of the grant under which the plaintiff claims. Hence the 
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TRESPASS TO TRY TITLE — continued. 


latter fact must be established by evidence before the plaintiff can recover, 
Echols v. McKie, 41. 

2. Plaintiff in trespass to try title relied on a chain of title from the 
sovereignty of the soil, the deed to him being over twenty years old, 
containing a recital that the purchase money had been paid. The defend- 
ant showed a chain of title to himself complete from the sovereignty of 
the soil, and claimed under deed older in date and in registration than plaint- 
iff's, but junior to a remote link in plaintiff's chain, not recorded for more 
than twenty years after its execution, and after the execution and registra- 
tion of the entire chain to defendant. Held, 

(1) The recitals in plaintiff's deed that the purchase money had been paid 
were not sufficient evidence to establish that fact so as to constitute him an 
innocent purchaser. 

(2) The payment of the money should have been proved otherwise than 
by the recitals in the deed. 

(3) Though the deed was over twenty years old, the payment of purchase 
money will not be presumed when the claim of title has not been accom- 
panied with possession; especially is this true when the money, if paid, was 
paid by the plaintiff himself, who was a witness. 

(4) The doctrine of stale demand has no application. 

(5) Distinguished from Johnson v. Newman, 43 Tex., 628. 

(6) A judgment for defendant was proper in the absence of any evidence 
to show payment of purchase money, except such as appeared from the re- 
citals of the plaintiff's chain of title. Bremer v. Case, 151. 

8. The right of one tenant in common to recover the entire tract of land 
from one having no title was not affected by the Revised Statutes, but the 
same exists as recognized in Croft v. Rains, 10 Tex., 523, and Watrous rv. 
McGrew, 16 Tex., 510. Pilcher v. Kirk, 162. 

4. One who purchases land from another, whom he honestly believes to 
be the grantee of the same, he having the same name with the grantee, and, 
having paid for and entered upon the land, makes permanent improvements 
thereon, ignorant that some other person has the better right, is entitled to 
recover from the true owner, under the terms of the statute, compensation 
for his improvements. Id. 

5. Where, in an action nominally to try title to land, but really to deter- 
mine the true locality of a divisional line between the litigants, the title of 
each party being admitted by the other, the final judgment is conclusive, 
and no right to a second action existed under the law in force before the 
adoption of the Revised Statutes. Spence v. McGowan, 53 Tex., 30, and 
Corporation of San Patricio v. Mathis, 58 Tex., 242, followed. Barbee v. 
Stinnett, 167. 

6. When the plea “not guilty” and a special plea (other than limitation) 
are filed, the plaintiff cannot himself rebut evidence admitted under the 
special plea, unless he has made allegations in pleading under which it would 
in other cases be admissible. In avoidance of evidence admissible under the 
general issue, he can submit testimony without such allegations. McSween 
v. Yett, 183. 

7. In trespass to try title, defendants, after pleading ‘‘not guilty,” pleaded 
specially that the sheriff's deed under which plaintiff claimed was void. On 
the trial the defendants showed a chain of title from the government to 
themselves. Held, that the plaintiff could show fraud in the acquisition of 
defendants’ apparent title, and this though plaintiff had not set up the fraud 
in his pleadings; the defendant having pleaded nothing to render it neces- 


sary. Id. 
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TRESPASS TO TRY TITLE — continued. 

8. One who permits a railway company to enter upon his land and clear 
aright of way for its road-bed without objection, under verbal authority 
from him so to do, cannot afterwards repudiate the permission and maintain 
an action in trespass to try title to recover the strip so used for operating 
the road. Citing Mills on Em. Domain, sec. 142, and cases there cited, and 
57 Mo., 256. 7. & St. L. R. Co. v. Jarrell, 267. 

9. The defendant in trespass to try title cannot interpose, by exception, 
the defense of stale demand against a legal title evidenced by a patent from 
the state pleaded by plaintiff, when the petition states no act uf possession 
or claim by the defendant. Mast v. Tibbles, 301. 

10. Where, in trespass to try title, the defendant sets up his title and asks 
that his vendor be made a party to defend the title conveyed, the vendor 
should be served not only with a copy of the writ and of plaintiff's petition, 
; but also with a copy of the defendant’s answer and cross bill, in which 
prayer is made to make such new defendant. Crain v. Wright, 515. 


TRIAL BY JURY. See Jury, 3. 


TRIAL OF RIGHT OF PROPERTY. See CHatret MortTGaaGes, 5. 

1. Though a mere lien on property taken in execution furnishes no ground 
for the interposition of a claim for the trial of the right of property, yet 
; if, by agreement subsequent to the attaching of the lien, the lien holder be- 
comes the absolute owner, the rule can have no application. See opinion 
for facts which constituted a complete sale and delivery of chattels on 
which the purchaser before held a lien. Blanton v. Langston, 149, 

2. Construing sec. 8 of art. 5 with sec. 16 of art. 5 of the state constitu- 
tion, under the rule which requires that a general provision shall yield to a 
special provision, the district courts have jurisdiction of all suits for the 
trial of the right of property levied on by any writ of sequestration or attach- 
ment, when the property levied on shall be equal to or exceed in value $500. 
That jurisdiction was excepted out of the jurisdiction given to the county 
courts by the same article. Erwin v. Blanks, 583. 

3. Arts. 1117 and 1164 of the Revised Statutes are in accordance with the 
true construction of the constitutional provisions above referred to; and so 
45 much of art. 4831, Revised Statutes, as attempts to confer jurisdiction in 

' such cases on the county court, when the property is of the value of $500, 

is inoperative and void. Id, 

: 4. A mortgagee, out of possession, cannot assert his claim to property 

' levied on by attachment in the manner prescribed by statute for the trial of 

: the right of property. Following Wright v. Henderson, 12 Tex., 48, and 
' other cases. When entitled to possession, his proper remedy is by a pro- 
ceeding in equity to establish his right or interest. Id. 

5. But if the mortgagee is rightfully in possession, and the levy is prop- 
erly made by giving notice as required by law, his possession remains, and 
the purchaser must be the actor in depriving him of it, by redeeming the 
property from his lien. If out of possession, he may enforce his lien against 
the purchaser at sheriff's sale, but cannot set it up in a suit for the trial of 
the right of property. Id. 


TRUSTS. See DEED, 9. REsULTING TRUST. ScHOOL LANDS, 3. 


; USURY. 

1. A contract must itself be tainted with usury in order ‘to avoid it; 
hence, if a note were given prior to the enactment of any law invalidating 
a contract for usury, a contract to pay usurious interest thereon, made after 
the passage of the law, would not affect or vitiate the contract evidenced by 
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USURY — continued. 


the note. Following Wharton on Con., § 466, and other authorities cited, 
Cousins v. Grey, 346. 

2. if, however, the usury was forbidden by the law when a note for 
legal interest was executed, with an agreement that thereafter a new con- 
tract should be made providing for usurious interest, and which new con- 
tract was consummated in pursuance of the previous agreement, the original 
contract would be tainted with the device to conceal the usurious nature of 
the transaction. Citing U. 8S. v. Waggoner, 9 Pet., 399, and Gillman v. Wood- 
cock, 13 Wis., 589. Id. 

8. Art. XVI, sec. 11, of the constitution, which declares the charging of 
a higher rate of interest than twelve per cent. to be usurious, and which 
required the legislature to provide appropriate pains and penalties to pre- 
vent and punish usury, was self-executing in its nature, so as to render all 
contracts fur a higher rate than twelve per cent. illegal, from the date of 
the adoption of the constitution, and independent of laws afterwards en- 
acted in obedience to that provision. Hemphill v. Watson, 679. 

4. Any provision of a constitution is self-executing to the extent that 
anything done in violation of it is void. Following Buen v, Williamson, 4 
Humph., 259; and Watson v. Aiken, 55 Tex., 536. Id. 

5. A contract for more than twelve per cent. interest, entered into after 
the adoption of the constitution of 1876, but before the enactment of laws in 
obedience to its provisions, being a contract prohibited by organic law, sub- 
jected the creditor to the loss, both of legal and illegal interest, as provided 
by the atter-enacted statute. Id. 

6. A purchaser at trust sale, made under a mortgage with power of sale, 
executed to secure both principal and interest, on a contract which is usu- 
rious, obtains title, if the principal sum due was not tendered before sale, 
The debtor cannot afterwards procure a cancellation of the sale by offering 
to pay the principal sum due. Jd. 

7. The remedy of the mortgagor is to pay or tooffer to pay what is due 
before the sale is made. Id. 


VARIANCE. See Lost Note, 1. Service or Procsgss, 1. 


VENDOR AND VENDEE. See DEED, 1,2, 6. StuBbroGation, 1,2. Parties, 4 


1. The rule that a purchaser of land, in possession thereof under a deed 
with covenant of warranty, cannot resist the payment of a purchase money 
note without showing that the title has failed in whole or in part, and an 
eviction, or that he is liable to eviction, by a superior outstanding title of 
which he had no notice when he purchased, is subject to the following ex- 
ception, viz.: If the acceptance of the deed was induced by the fraud of the 
vendor, the vendee is not compelled to await an actual eviction, as where 
the purchase was induced by the representation that a deed conveying a 
superior outstanding title was a forgery, and the vendor falsely represented 
himself as solvent and able to respond on his warranty. In such a case the 
vendee may offset the note with the amount necessarily paid to purchase the 
superior outstanding title. Norris v. Ennis, 83. 

2. Upon an interchange of lands, each deed contained a stipulation that 
if the grantee was ousted from possession the deed should be of no effect, 
and he should have the right to re-enter, possess and own the land given in 
exchange; but each deed also contained a covenant of general warranty. 
Held, ; 

(1) The party ousted of his possession by one having superior title had the 
right to elect whether he would re-enter or rely on his warranty. 
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VENDOR AND VENDEE — continued. 















(2) This right of re-entry existed as against a purchaser of the land given 
in exchange, for the law charged him with notice. 

(3) The warranty worked no estoppel. Pugh v. Mays, 191. 

8. A vendor, holding a purchase money note for the payment of which 
a vendor’s lien was reserved in the deed, cannot enforce his lien by suit to 
recover the money after his note is barred by limitation. Still the superior 
title remains with the vendor, and the vendee canno; obtain absolute title 
until the purchase money is paid. Hule v. Baker, 217. 

4. If the vendor, under such circumstances, regain the possession, he 
cannot be evicted by trespass to try title, although the purchase money, as a 
debt, is barred by limitation. Jd. 

5. If the purchase money note be barred by limitation, and is secured 
by mortgage or deed of trust, its payment cannot be enforced, Id, 

6. If the vendor of land, after default made in payment of purchase 
money, elects to sue for the purchase money instead of disaffirming the con- 
tract of sale, he thereby affirms the contract of sale as still in force; the 
result. of the suit is to determine the amount of unpaid purchase money, and 
the judgment rendered is res adjulicata as to the right of parties or privies 
to disaffirm the contract and all other questions involved in the coatract of 
sale. This rule applies to judgments rendered for unp.rid purchase money 
by justices of the peace. Heirsof Roberts v. Lovejoy. 253. 

7. The purchaser of land under an executory contract is entitled to have 
the same specifically performed, as far as the vendor can perform, and to 
have an abatement out of the purchase money, or compensation for any 
deficiency in the title, quantity, quality, description, or other matters touching 
the estate. See statement and opinion for a case to which it was held this 
doctrine applied. Jd. 

8. The right of a vendor to subject the land to the payment of purchase 
money in the hands of a subsequent vendee is not affected by the fact that a 
lien is not reserved in the deed, if it recites the fact that notes had been 
given for the purchase money. Peters v. Clements, 52 Tex., 140, approved, 
Porterfield v. Taylor, 264. 

9. The holder of purchase money notes, to secure which a lien was 
reserved in the deed, brought suit thereon in 1873, the notes having been 
executed before 1861 and maturing during the suspension of the stat- 
ute of limitations in 1833. No limitation began to run against the holder 
until March 30, 1870, and it required the lapse of four years from that time 
to bar an action by the holder to foreclose his lien on the land. The holder 
of the notes could sue both the maker and the vendee of the maker in one 
suit. or bring a separate suit against the subsequent vendee, within the sai ve 
period of time, to subject the land to the payment of notes given by his 
vendor. Id. 

10. A bond for title, in which the obligor agrees to convey one-half of des- 
ignated land to the obligee when the latter shall obtain a patent upon a 
certificate located on the land, does not pass title to the quantity agree | to 
be conveyed, even though the obligee has paid the full value of the certifi- 
cate. The legal title remains in the obligor, and, descending to the heir, 
passes by deed to a purchaser who had no notice of the existence of the bond. 
Lewis v. Cole, 341. 

11. Titles, when cast by descent, are not, as between father and ch ld, 
different titles, but the title when obtained by inheritance, when a legal title, 
is the apparent equitable title. upon which all persons may rely, in the ab- 
sence of notice, against all outstanding legal titles or equities, subject to the 
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VENDOR AND VENDEE — continued. 


registration laws. On this point Rodgers v. Burchard, 34 Tex., 451, over- 
ruled by Taylor v. Harrison, 47 Tex., 459. Id. 

12. No recovery can be had on a bond executed in 1852 for the conveyance 
of land, on which suit was ‘irst brought twenty-eight years afterwards, in 
the absence of facts explaining the delay. The demand is stale. Id. 

13. In 1848 the owner of land sold the same, received the purchase 
money and acknowledged and delivered a deed, perfect in every respect 
except that the name of the grantee was not inserted in a blank left 
for that purpose. At the same time the purchaser was verbally authorized 
by the vendor to fill the blank with his name, or that of any one to whom 
he might sell the land. In 1856 the purchaser sold the land to another, and 
with his deed delivered the deed he had received, with the blank not yet 
filled, and which he never filled until 1878, when, his attention being called 
to it, he inserted his own name. Held: 

(1) The verbal authority given by the vendor to fill the blank with the 
name of the grantee, or with any other name, was sufficient. 

(2) The power to fill the blank was a power coupled with an interest, and 
was irrevocable. 

(3) The fact that the purchaser had sold the land to another before he exe- 
euted his power to fill the blank did not work a revocation of his authority. 
Threadgill v. Butler, 599. 


VENDOR’S LIEN. See SUBROGATION, 1. VENDOR AND VENDEE, 3, 8. 


1. The cancellation, by agreement of parties, of a deed made by husband 
and wife, which had conveyed the absolute title to the homestead, and had 
declared the amount of unpaid purchase money, without express reserva- 
tion of a vendor’s lien, cannot reinvest the husband and wife with such 
homestead rights in the land as will prevent it from being subjected to 
forced sale to satisfy notes for the unpaid purchase money in the hands 
of one who acquired them before cancellation of the deed. The vendor's 
lien having once attached, the land can be subjected to sale to satisfy it, at 
the suit of such owner of the claim for purchase money, though new notes 
may be taken for the amount, without regard to the wife’s assent to such 
change. Brooks v. Young, 32. 

2. The separate, independent claim of a defendant against the plaintiff for 
a balance claimed to be due on partnership transactions between them alone 
may be set off against a suit by plaintiff for purchase money and to en- 
force a vendor's lien. Construing art. 645, Revised Statutes. Greathouse v. 
Greathouse, 597, 

8. This case distinguished from Allbright v. Aldrich, 2 Tex., 166; Hamil- 
ton v. Van Hook, 26 Tex., 302, and other cases which seemingly announce a 
different rule; the difference being that in those cases one or more addi- 
tional obligors were bound with the plaintiff in the counterclaim attempted 
to be set up by defendant. Id. 

4. Though a purchase money note given for land may not disclose the 
lien on its face, yet if it is expressed and reserved in the deed and the note 
be afterwards substituted by another, executed by the purchaser and by 
another party, who was under no obligation originally to pay the purchase 
money, unless there was an intention not to rely on the lien, the same still 
exists and may be enforced against a purchaser, who was put upon inquiry 
by the recitals of the deed as to whether the purchase money had been 
paid. Following Ellis v. Singletary, 45 Tex., 37. Slaughter v. Owens, 668. 

5. A judgment upon a note, which is a lien on land for unpaid purchase 
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VENDOR’S LIEN — continued. 





| = 











money, preserves the lien, so that if a suit be brought on such personal judg- 
ment to revive the same, and have it declared a lien on the land, though 
more than four years have elapsed from the maturity of the note to the 
institution of the second suit, the bar of limitation will not apply. The 
note, which holds the lien, having been merged in the first judgment, no 
limitation as to the lien can apply, as long as the judgment remains a sub- 
sisting and valid claim against the debtor. Id. 

6. Ball v. Hill, 48 Tex., 634, and McAlpin v. Burnett, 19 Tex., 500, 
discussed. Id. 

7. In such proceeding to revive a judgment and declare a lien on land for 
the amount thereof, the parties executing the note on which the first judg- 
ment was rendered, as well as a subsequent purchaser of the land, are 
necessary parties. Id, 

8. The vendor's lien exists by reason of the debt alone; so long as that 
continues and can be enforced, the lien subsists and can be foreclosed. Jd. - 


VENUE. See PLEaAprINa, 15. 


1, Suit was brought by a surety on an administrator’s bond, in which by 
its terms the obligation of the parties was made joint and several, against 
his co-sureties for contribution, alleging the death and insolvency of the ad- 
ministrator and the payment of the bond by plaintiff on judgment ren- 
dered. Held, that the suit could be maintained against all the co-sureties 
in any county in which either of them resided. Rush v. Bishop, 177. 

2. The statutory exceptions to the rule under art. 1198, Rev. Stat. (which 
requires suits to be brought against a defendant in the county of his 
domicile), are for the benefit of the plaintiff, and confer on him the right to 
choose between different counties in bringing his suit, in the exercise of 
which the courts will not control him. If a fraud upon the jurisdiction is 
attempted by the plaintiff, it may be made available by plea setting that 
fact up. Carro v. Carro, 395. 

3. A mercantile firm in Galveston obligated itself to a member of a 
mercantile firm in Fayette county to release the said member of all claims 
against his firm and to guaranty him immunity against all creditors of his 
firm if he would release and convey his interest in the firm to his copart- 
ners, which he did. Afterwards, in a suit brought by a third party in 
Fayette county, for a firm debt, against all the members of the Fayette 
county firm, the retiring member asked that the Galveston firm be made 
parties to the suit, and that he have judgment over against the firm for any 
sum adjudged against him in the suit. The member of the Galveston firm 
appeared and pleaded to the jurisdiction of the court over him and inter- 
posed a general demurrer. Held: 

(1) The Galveston firm sustained no such legal or equitable relation to the 
plaintiffs as would have authorized a suit against them, even in Galveston 
county, where the members of the firm resided. 

(2) The Galveston firm was neither a necessary nor a proper party to the 
action. 

(8) There was no stipulation that the contract of the Galveston firm was 
to be performed in Fayette county. 

(4) The plea of the members of the Galveston firm, of the privilege of 
being sued in the county of their residence, was properly sustained. Hollo- 
way v. Blum, 625. 

4. This case distinguished from Legg v. McNeill, 2 Tex., 481; Garrett w. 
Gaines, 6 Tex., 446; Cooper v. Singleton, 19 Tex., 267, and other cases of 
that class, which are referred to in the opinion. Id. 
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VERDICT, See Practice my District Court, 7%, 


1. Where the finding of a jury under issues submitted to them could not 
possibly be arrived at witliout also finding another fact not expressed but 
necessarily included in the verdict, judgment can be rendered as if that fact 
had been positively found. Jones v. Ford, 127. 

2. The finding of a jury upon facts when the evidence is conflicting is con- 
clusive only when the witnesses testifying do so in person before the jury, 
Then their manner of testifying is proper for scrutiny, and in observing this, 
the jury possess an advantage which judges cannot have who hear the case 
on appeal. But when the evidence is contained in a written deposition, the 
reason of the rule which makes the decision of a jury in its finding on facts 
conclusive, ceases. Thorn’s Heirs v. Frazer’s Heirs, 259. 

3. When a verdict is in response to special issues alone, the court will not 
look beyond the finding to any fact apparent in the record in aid of the 
judgment; the judgment must be sustained by the finding. Smith v. War- 
ren, 462. 


VESTED RIGHTS. 


1. The right of a person who has located a valid land certificate upon 
vacant public land, and caused the same to be surveyed, and the survey and 
certificate returned to the general land office, within the time prescribed by 
law, is a vested right, and entitled to all the protection given to such right 
under every constitution of the republic and state. Sherwood v, Fleming, 25 


. Tex, Sup., 428, followed, and Hart v. Gibbons, 14 Tex., 215, and Smith », 


Taylor, 34 Tex., 607, discussed. Snider v. Methvin, 487. 

2. While a valid location of a land certificate on public land confers a 
vested right, it is subject to the right of the legislature to prescribe a time 
within which the owner must perform the remaining acts required by law 
to the completion of his title, and to annul the imperfect right on non-com. 
pliancs with the law requiring the performance of such acts. Jd. 


WIDOW. See Estates OF DECEDENTS, 9. HOMESTEAD, 5. SUBROGATION, 2. 


WIFE. See Community Property. HoMESTEAD. HUSBAND AND WIFE. LAND 


CERTIFICATE, 1,2. SEPARATE PROPERTY. 


WILLS. Sec IMPROVEMENTS, 4. 


1, The district courts, under the constitution in force, have no jurisdic- 
tion to annul, by an original proceeding, the action of a county court in 
probating a will, and in such proceeding to probate it. Franks v. Chapman, 
46, 

2. A county court is not bound to observe a decree rendered by a district 
court unless the jurisdiction of the district court has properly attached, Id. 

3. The district court can only exercise the appellate juris liction over pro- 
bate courts conferred by the constitution, on appeal or certiorari. Id. 

4, The English and American cases, construing the statute of 2) Car. IL, 
c. 8, and the American statutes berrowed from it, and which hold thata 
will is revoked by the subsequent marriage and the birth of a child, hold 
that marriage alone will not effect such a result, but that the*birth of a child 
is also necessary. Both were required to operate a revocation of the will. 
Morgan v. Davenport, 230. 

5. The statute of January 28, 1840 (Pasch. Dig., 5363, 4364), furnishes evi- 
dence by its terms that the sole ground upon which the wish of a testator, 
as expressed in a valid written will, may be disregarded, is the existence 
of a child or children born after the will was made, who are unprovided 
for by the will or otherwise, and negatives the idea that the marriage of 
the testator, after the will was made, can be looked to at all in determin- 
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WILLS — continued. 


ing the rights of after-born children, unless upon thte.question of legitimacy. 
Id. 

6. A will cannot be so revoked, under the clauses of the statute above 
referred to, by the birth of children after the will is made, as to let inevena 
mother to take a part of the estate under the statutes of descent and distri- 
bution. Id. 

7. The fact that the statute (Pasch. Dig., 5363) provides for the revoca- 
tion of a will on account of the birth of an after-born child, or of children, 
in one case, and under given conditions, negatives an intention © revoke in 
other cases and under other conditions. Jd. 

8. No valid written will can be revoked in Texas, except in one of the 
modes pointed out by the statute. Id. 

9. An executor acting under authority of a will probated in another state 
can perform no act as such in Texas until he has complied with the statute 
in filing and recording such will. Until then, his conveyance of real prop- 
erty of the estate, situate in Texas, cannot pass the title, nor can his subse- 
quent compliance with the statute in filing and recording the will relate 
back and validate conveyances made without authority. But this rule does 
not apply when the executor is a devisee under the will; his conveyance 
as executor would be validated by a subsequent filing and recording of the 
will. Millis v. Herndon, 353. 

10. When there was nothing on the face of a deed made by one having an 
interest in land as heir at law and devisee to show that he was acting as 
executor under a will made in another state and not filed or recorded in 
Texas, except the fact that the words ‘‘ executor of C. P. Green, deceased,” 
were appended following his signature, held, that the deed passed to and 
vested in the purchaser all the interest of the vendor, whether as heir at law 
or devisee under the will. Jd. 

11. Power of the legislature to give effect to invalid or informal wills. 
Johnson v. Taylor, 360. 

12. Under statute giving to the district court original and exclusive juris- 
diction of the probate of wills, its judgment annulling and setting aside a 
will was conclusive, and, in the absence of evidence showing that the validity 
of the will was put in issue by the pleadings, every presumption will be 
indulged in favor of the judgment. Moss v. Helsley, 426. 

13. If in the settlement of an estate there is a deficiency of assets, it 
must be supplied, first, from the general legacies, and the special legacies will 
not abate in favor of creditors until the general legacies are exhausted. But 
if special legacies cannot be supplied from the particular fund designated, 
the legatee cannot be compensated out of other effects of the estate. Id. 

14. While the husband cannot dispose, by will, of his wife’s community 
interest, yet if he attempts to do so, and she should elect to take under the 
will, she would be thereby estopped from afterwards asserting her right to 
the community. Id. 

15. The intent to dispose, by will, of the husband or wife, of the com- 
munity interest of the connubial partner, must be evidenced by explicit 
language. A will by the husband, devising ‘‘ my interest in about one thou- 
sand six hundred acres of land patented to Rice M. and Mary S. Gatewood,” 
which was community property, conveyed only the husband’s undivided half 
thereof. Id, 

16. Resort may be had to all the provisions of a will in a case of doubt, 
to determine whether it was the purpose of the testator to dispose of his 
wife’s interest in community property. Id. 

17. The husband made a deed, conveying community land, which was not 
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WILLS — continued. 
delivered. Held, that the wife, who, as executrix, after the husband's 
death, refused to deliver the deed (there being no fraudulent intent on her 
part), could not be made liable to parties claiming under the deed for the 
value of their interest in the land lost thereby. Id. 

18. A special bequest to one who was dead when the will was made is 
void. What shall then become of the bequest must be determined from aq 
construction of the entire will. Id. 

19. Where a special bequest was made to the son (who was already dead), 
and to “ his heirs and assigns forever,” with another clause conveying to the 
testator’s wife ‘‘all the remainder of my estate in lands, goods, chattels, 
credits and rights,” but precluding her from disposing of property willed to 
the children, it was held that the property embraced in the void bequest was 
subject to the laws of descent and distribution. Id. 

20. The rule which requires the court to submit for the consideration of 
the jury a written instrument, with all the attendant facts connected with 
its execution, when its effect does not depend entirely on the meaning of its 
terms, but on extrinsic facts and circumstances, applies to wills. Id, 


WITNESSES. See EVIDENCE, 18. 

1. The evidence of a party to a suit, in effect that he did not know 
that the deceased ancestor of the adverse party claimed an interest in the 
land involved in the suit, is not in violation of art. 2248, R. S., which forbids 
parties in certain cases from testifying as to statements by, or transactions 
with, deceased parties, it not appearing that the knowledge or want of knowl- 
edge depended on any such statements. Mast v. Tibbles, 301. 


WRIT OF ERROR. See APPEAL. 

1. A purchaser from one who has obtained a judgment in a suit of tres- 
pass to try title does not take a title incapable of being annulled by a re- 
versal of the judgment upon a writ of error, sued out subsequently to his 
purchase. Cleary v. Marshall’s Heirs, 4 Dana (Ky.), 99, cited, approved and 
qnoted. Harle v. Langdon’s Heirs, 555. 

2. A writ of error is not such character of proceeding in this state as con- 
stitutes a new suit. Moore v. Moore, 59 Tex., 54; Brackenridge v, San 
Antonio, 39 Tex., 66; Gibbs v. Belcher, 30 Tex., 85, discussed. Id. 





